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[ CONSTITUTIONAL WRIT JURISDICTION } 
Before Mr. Sankar Prasad Mitra, Chief Justice, Mr. Justice 
Sambhu Charan Ghose, Mr. Justice Sabyasachi Mukharji, Mr. Justice 
Salil Kumar Datta and Mr. Justice Arun Kumar Janah 
Decision : January 19, 1978 
Pushraj Puranmull 3 i ie Petitioner 
Versus 

N. Roy & Ors. i Respondents* 

West Bengal Relief Undertakings (Special Provisions) Act (13 of 1972) 
—Challange to legislative competance of State and Notifications issued under 
—Item 23 of List I1—Provisions for giving temporary relief. against 
harassment by creditors to certain undertakings to unable such undertakings 
to rehabilitate themselves and start functioning in order that their employees 
might not loose their sources of subsistence — Item 33(a) in list IA. - 

In the instant writ application, the validity of the West Bengal 
Relief Undertakings (Special Provisions) Act 1972 has been challenged. 
The petitioner asks for a declaration that the Act is beyond the legisla- 
tive competence of the State of West Bengal and is void. The petitioner 
has also prayed for issue of a writ of mandamus or appropriate direction 
for recall, cancellation and withdrawal of Notification Nos. 1272—CSI 
and 1277 CSI, both dated March 24, 1977 issued by the Dy. Secretary 
to the Government of West Bengal, Department of closed and Sick 
‘Industries. By the first Notification the State Government declared 
Messrs. Nafar Chandra Jute Mills Ltd. to be a relief undertaking. By the 
Szcond Notification, the state Government directed that the operation of 
all contracts, assurances of property, agreements, settlements, awards, 
standing orders or other instruments in force relating to the relief under- 
taking shall remain suspended. 

The petitioner claims to be creditors of the said Jute Mills. It has 
been affected by the said notifications inasmuch as it is unable to take 
steps for realisation of its dues. 

HELD: Reading the Act as a whole, it appears that the State 
Government Was aitempting to give temporary reliefs particularly against 
harassment by creditors to certain undertakings to enable such undertakings 
to rehabilitate themselves and start functioning efficiently in order that the 

*Matter no. 472 of 1977. 
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“persons employed by them might not loose their sources of subsistence. In 
view of these considerations it is held that the West Bengal Relief Undertak- 
ings (Special Provisions) Act 1972 is intra vires the powers of the State 
Legislature as it has been enacted under the powers conferred by Item 23 in 
List IUI of the Seventh Schedule of the Constitution of India. 

It has also been argued that the said Act may come within the 
scope of Item 33{a) of List II. Since it has already been held that 
the Act is within the scope of Item no. 23 in List II, it is unne- 
cessary to discuss the contentions of the parties on Item no. 33. 
The Act intends to give a breathing time to a sick industry and 
thereby encourage it to continue its production activities. And from this point 
of view it may be held that the Act is inter vires the powers ef the 
State Legislature under Item 33(a) of ist UI of the Seventh Sche- 
dule of the Constitution. 


Cases referred to :— 
(1) Prafulla Kumar Mukherjee v Bank of Commeree Ltd., 74 IA 23 
(2) Gallaghes v. Lynn, (1937) AC 863 
(3) Monogram Mills Ltd. v. State of Gujarat, (1976) SC 2177 
(4) D.S Patel & Co. v. Gujarat State Textile Corporation Ltd. & 
Ors., 4 Company Cases 1098 


R C. Deb, Bhaskar Gupta and R. Deb. ah for the Appellants 
The Standing Counsel and the Jr. Standing Coinsel ... for the Respondent 

Nos. 1, 2 and 3 
R, N. Bajoria, S. K Bajoria and B. K. Chatterjee....for the Respondent no. 4 
A. K. Sen and J, Pugalia on si for the Jute Creditors 


T. K. Biswas and S. K. Mallick = Avpears with the leave of Court 
Jor the creditors. 


The judgment of the Court was as follows :— 

Mitra, C. J.: Jo this application under Article 226 of the 
Constitution the validity of the West Bengal Relief Undertaking 
(Special Provisions) Act, 1972 has been ‘challenged. The petitioner - 
asks for a declaration that the Act is beyond the legislative compe- 
tence of the Staté of West Bengal and is void. The petitioner has *also 
prayed for issue of a writ in the nature of mandamus or appropriate 
direction for recall, cancellation and withdrawal of Notifications Nos. 
- 1272-CSI and 1277-CSI both dated the.24th March, 1977 issued by 
the Deputy Secretary to the Government of West Bengal, Departenent 
of Closed & Sick Industries. By the first Notification the State Govern- 
ment in the exercise of power conferred by Section 3 of the Act declared 
Messrs. Nafar Chandra Jute Mills Ltd. to bea relief undertaking. By 
the second Notification the State Government directed in the exercise 
of power conferred by section 4 of the Act that the operation of all 
contracts, assurances of property, agreements, settlements, awards, 
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Standing orders or other instruments in feree relating to the relief. 
undertaking shall remian suspended. Í i 

2. The petitioner claims to be a creditor of the said Jute Mills. ait 
has been affected by the notification’s like many other creditors inasmuch 
as it is unable to take steps for realisation of its dues. 

3. To apreciate the petitioner’s contentions it may be convenient 
to refer to some of the entries in the three lists in the seventh schedule 
to the Constitution. Entry 52 of List I is ‘Industries, the control of 
which by the Union is declared by Parliament by law to be expedient 
in the public interest”. Entry 24 in list IT is “Industries subject to the 
provisions of entries 7 and 52 of list 1”. 

4. There are a few other entries in List III whieh should be noted 
in this connection. Item No. 23 in List UI is “social security and 
social insurance: employment and unemployment”. Item No. 33 is 
“trade and commerce in, and the production, supply and distribution 
of.- 

(a) the products of any industry where the control of such in- 
dustry by the Union is declared by Parliament to be expedient ia the 
public interest, and imported goods of the same kind as such 
products ; 2 Age atk 

On behalf of the petitioner our attention was drawn to the 
Industries (Development and Regulation) Act, 1951. This Act 
was passed by Parliament and it came inte ferce by a notification in 
the Gazette of India Extraordinary on the 8th May, 1952. By section 
2 of this Act the Parliament declared that it was expedient in the public 
interest that the Union should take under its control the industries 
specified in the first schedule. Item No. 23 in the first schedule to this 
Act include jute and jute textiles. According to the petitioner the said 
declaration was made by Parliament by law under Entry 52 in list 1. 

5. The petitioner then contends that Entry 24 in list II enables the 
State Legislature to legislate in regard to industries but subject to the 
provisions of inter alia Entry 52,in list I. The State Legislature, therefore 
does not have competence to legislate in respect of industries the cont- 
rol of which has been taken over by the Union. 

&. The petitioner submits that the West Bengal Act referred to above 
relates to control and regulation of industries in the State by the 
Government of West Bengal. The applicability of the State Act must 
bé confined to those industries the control of which by the Union of 
India Nas not been declared by Parliament by Law to be expedient in 
public interesy. 

7. The petitioner’s contention is that since the contrel of jute in- 
dustry isa subject matter of the Industries (Development and Regu- 
lation) Act, 1951, the West Bengal Act has no application to jute 
industry. The impugned notifications relate to jute industry and are, 
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thetefore, ultra vires and void. There are no entries either in List II 
or List III, according to the petitioner, under which the West Bengal Act 
could have been enacted. 

8. It is welknewn that the entries in the three lists have been widely 
construed. While interpreting the entries Courts have on numerous 
Occasions discovered over-lappings. It often happens that legislation 
made under a particular entry may incidentally touch upon or affect 
anether entry in another list. That is why, the Judicial Commitee in 
the case of (1) Prafulla Kumar Mukharjee v. Bank of Commerce Ltd., 74 
IA page 23, said that in distingushing between the powers of the divided 
Jurisdictions under lists J, IJ and III of the Seventh Schedule to the 
Government of India Act, 1935, it was not possible to make a clean 
cut between the power of the various legislatures. According to the 
Judicial Commitee these pewers are bound to over-lap from time to 
time and the rule has been evolved by the Judicial Committee itself 
whereby an impugned statute is examined to ascertain its pith and 
substance or its true nature and character for the purpose of determining 
in which particular list the legislation falls. The Judicial Committee 
applied these principles to Indian and dominion legislation. It was of 
the view that the extent of invasion by the provincial legislature into 
subjects enumerated in the Federal List was material for the purpose 
of determining what was the pith and substance of the impugned Act. 


9. The House of Lords in (2) Gallaghe v. Lynn (1937) AC 863° was 
considering the powers of the Parliament of Northern Ireland. It was 
held that if in considering whether a statute was within the competence of 
a Subordinate Legislature to pass, it was found that the substance of the 
legislation was within the express powers, it was not invalidated because 
incidentally it affected matters which were outside the authorised field. 
The House of Lords observed further that the Legislature must not, 
however, under the guise of dealing with one matter encroach upon 
forbidden field. l : 


10. Ever since the Judicial Committee laid down the principle 
aforesaid it had been uniformly applied till the present day to all cases 
of difficulties created by over-lapping of entries in the three lists. 
The latest case to which our attention was drawn was the case of (3) 
Monogram Mills Ltd. vy. State of Gujrat AIR (1976) SC 2177. In the instant 
case also the doctrine of pith and substance has to be invoked. ff upon 
examination of the impugned Act we find that its pith and substance 
is a subject falling within an entry in list III the Act cannot be struck 
down on the ground that it touched upon an item in list I. No entries 
in the lists should be so construed as to curtail the scope and ambit 
of other entries in other lists. 


11. Bearing these principle in mind we have to discover the pith 
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and substance of the West Bengal Relief Undertakinge (Special Provisions) 
Act, 1972, ° 

12. The preamble to the Act says that it is “An Act to enable the 
State Government to make special provisions for a limited period in 
respect of industial relations, financial obligations and other like matters 
in relation to industrial undertakings the running of which is considered 
essential as a measure of preventing, or providing relief against, unem- 
ployment.” 


13. Itis further stated: “Whereas it expedient to enable the 
State Government to make special provisions for a limited period in 
respect of industrial relations, financial obligations and other like matters 
in relation to industrial undertakings the running of which is considered 
essential as a measure of preventing, or of providing, relief against 
unemployment : 

14. It is hereby enacted in the Twenty-third Year of the Republic 
of India, by the Legislature of West Bengal, as follows : 

15. When the Bill was presented to the West Bengal Legislature its 
object was stated as follows : 

“A number of industrial undertakings in West Bengal are now 
closed down for various reasons resulting in substantial loss in 
production and in employment. For continued economic opera- 
tion of such industrial units, the State Government in some cases 
advanced loans, furnished guarantees for Bank, loans and even 
took over the equity shares of some units in the past. Unfortunately, 
most of the money advanced by the Government was censumed by 
the past liabilities or large overheads of beneficiary units. In order 
to enable the State Government to revive and re-start these industrial 
undertakings and operate them efficiently and thereby provide employ- 
ment to a large number of workers, it is essential that the State Govern- 
ment should have suitable powers to free the industrial undertakings 
for a short period from certain financial obligations in the past and 
to exempt them from the scope of certain labour laws......... Similar 
Iggislatien has been enacted in the States of Maharashtra, Gujarat, 
Madhya Pradesh, Kerala, Rajasthan and Tamil Nadu. The main 
provisions of the Bill have also been incorporated by the Parliament 
in the Industries (Development and Regulation) Act by a recent 
amendment, but the State Government has no power under that, 

”> 
16. From the preamble and the objects set out above we get the indi- 
eation that the primary intention of the State Legislature was to prevent 
unempoyment or provide relief against unemployment. Various indus- 
tcial undertakings had been closed down particularly for financial 
difficulties resulting in unemployment of a large number of workers in 
a State in which the problem of unemployment was most acute. The 
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State Legislature was attempting to take steps for the revival of these 
industrial undertakings so that the unemployed workers might be 
re-€mployed and one of the baffling problems of the State might be solved 
at least to some extent. 

17. If we now look at some of the sections of the Act we would 
appreciate what the State Legislature inrended to do. Section 3 of the 
Act runs thus : 

‘Section 3. Declaration of relief undertaking—The State Govern- 
ment may, if it is satisfied that it is necessary or expedient so to do 
in the public interest, with a view to enabling the continued running 
or re-starting of a State industrial undertaking as a measure of 
preventing, or of providing relief against unemployment, declare 
by notification, that the State industrial undertaking shall, on and from 
such date and for such period as may be specified in the notification, 
be a relief undertaking ; 

18. Provided that the period so specified shall not, in the first instance, 
exceed one year but may, by a like notification, be extended, from time 
te time, by any period not exceeding one year at any one time, so how- 
ever that no notification issued under this section shall in any case remain 
in force for more than five years in the aggregate.” 

19. By section 3, therefore, the State Government has been given 
the power to declare by notification that an industrial undertaking is a 
‘relief undertaking’. This declaration would be made for the continued 
running or re-starting of the undertaking as a measure of preventing or 
of providing relief against unemployment. 

20. We now come to seetion 4 the provisions whereof are as follows :- 

“4. Application of certain enactments and contracts, agreements, 
etc. to relief undertaking—The State Government may, if it is satisfied 
that it is necessary or expedient so to do for the purposes specified 
in section 3, direct, by notification, — 

(a) that in relation to anv relief undertaking all or any of the 
enactments specified in the schedule to this Act shall not apply or shall 
apply with such adaptations, whether by way of modification, addition 
or omission (which does not, however, affect the policy of the said 
enactments, as may be specified in such notification ; er . 

(b) that the operation of all or any ef the contracts, assurances, 
of property, agreements, settlements, awards, standing orders or other 
instruments in ferce (to which any relief undertaking is a party or 
which may be applicable to any relief undertaking) immediately before 
the date on which the State industrial undertaking is declared to 
be a relief undertaking shall remain suspended or that all or any 
of the rights, privileges, obligations and liabilities accruing or arising 
thereunder before the said date, shall remain suspended or shall be 
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enforceable with such modifications and in such manner as may be 
specified in such notification.” . 

21. By this section the State Legislature is making provisions for mo- 

difieations, additions or omissions of certain Acts. These Acts have been 
mentioned in the schedule to the Act. They are (i) the Industrial Employ- 
ment (Standing Orders) Act, 1946, (ii) the Industrial Disputes Act, 1947; 
(iii) the Minimum wages Act, 1948 and (iv) the West Bengal Shops and 
Establishments Act, 1963. The State Legislature is also making provisions 
for temporary suspension of the operation of contracts, agreements. settle- 
ments, awards etc. to enable the relief undertaking either to continue 
its operation or re-start its operation unhampered by the burden of the 
past liabilities and obligations for the time being. 

22. By section 8 of the Act power has been given to the State 
Government to make rules, In particular the State Government may 
frame rules relating to (a) the rates of wages payable to the workmen 
and their workloads and the salary payable to the staff, the payment of 
bonus, gratuity, compensation, and other benefits; (b) the manner in 
which the relief undertaking should be run; (c) the strength of staff and 
labour to be employed for running the relief undertaking economically ; 
(d) the manner in which the net profits or net losses or surplus funds 
should be appropriated or disposed of ; (e) ihe percentage of profits to be 
utilised for the benefit of the persons employed in the undertaking aad 
the manner of its utilisation; and (f) the manner in which, and the 
extent to which the representatives of the workmen may be associated 
with, or may participate in the management of the relief undertaking. 

` 23. It appears that the State Government was expected to frame 
rules to ensure a smooth functioning of the relief undertaking after it 
gets the protection envisaged by sections 3 and 4. 

24, From all the provisions set out above the pith and substance of 
the legislation appears to us to be prevention of unemployment or provi- 
ding relief against unemployment. And it comes directly within the scope 
of item 23 of list III. The legislation, therefure, cannot be struck down 
on the ground that itis beyond the compsztence of the State Legislature. 

25. Our attention has been drawn toa decision of a Division 
Bench of the Gujarat High Court in (4) D. S. Patel & Co. v. Gujarat 
State Textile Corporation Ltd. & Ors. reported in 4 Company Cases at 
page 1098. The Bombay Relief Undertaking (Special Provisions) Act was 
enacte@ for three main purposes, namely : (1) to make temporary provisions 
for industrial, relations ; (2) to enable the State Government to conduct, 
or provide loan, guatantee or financia! assistence for the conduct of certain 
industrial undertakings in question and (3) to do the above as a measure 
of preventing unemployment or of unemployment relief The Act consists 
of four sections only. The first section provides for the title and extent 
of the Act and the second for definitions. Under section 3 the Act 
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applies to any industrial undertaking which is either run by the State 
overnment orto whom the State Government has provided financial 
assistance. Notifications can be issued under seetion 3 declaring that an 
industrial undertaking shall with effect from a specified date be conducted 
to serve “as a measure of preventing unemployment”. Under section 4 
the State Government can exercise wide powers to give temporary relief 
to the undertaking not only from the claims of creditors but also from 
demands of labour under different labour laws, agreements and awards. 
26. The Gujarat High Court has noted that under the Industries 
(Development and Regulation) Act, 1951, if an industrial undertaking 
is Managed in a manner detrimental to the industry or public interest 
the Central Government could by notified order authorise any person 


or body of persons to take over the whole or any part of the manage- 
ment of the undertaking. 


27. The Gujarat High Court has noted further that under the 
Industries (Development and Regulation) Acta textile mill in Gujarat 
was ordered to be managed by the Gujarat Textile Corporation. With 
regard to the same mill, notifications were issued under sections 
3 and 4 of the Bombay Relief Undertakings {Special Provisions) Act 
declaring the mill to be a relicf undertaking from February 21, 1969 
and declaring that all rights, privileges, obligations and liabilities accrued 
of incurred before the undertaking was declared a relief undertaking and 
any remedy for enforcement thereof shall be suspended with effect from 
the 21st February, 1969. 

28. The petitioners before the Gujarat High Court to whom the 
mill owed money challenged the validity of the State Act. They contended 
that (i) the Act dealt with industry which was within the legislative com- 
petence of Parliament and hence contravened Articles 245 and 246 of the 
Constitution : (ii) the Act was in conflict with the Industries (Development 
and Regulation) Act ; (iii) under the Act there was excessive delegation 
of power in favour of the State Government and discrimination with 
persons falling in the same classification infringing Article 14; (iv) the 
Act also infringed the right tc property granted under Article 19 (1) 
(f) ; and (v) the notifications issued under Sections 3 and 4 were vittated 
as they had been issued by the Government without applying its mind. 

29. The Gujarat High Court has held that in deciding the true 
nature and character of a Statute which is impugned on the ground that it is® 
ultra vires the power of the legislature reference can bea made to itsdong 
title, preamble and other provisions in it. It would not be aproper appro- 
ach to consider the provisions of the Statute piecemeal and decide what 
provisions thereof are intra vires and what are not. Applying this test 
it was evident that the main object of the State Act was to prevent 
unemployment. Sections 3 and 4 of the Act made some provisions which 
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touched the subject of industry and therefore encroached upon a legisla- 
tive subject in the Union List. But this encroachment was merely inei- 
dental to the main object of the State List. An incidental encroachment 
on an entry contained in another List would not invalidate an enactment. 
The State Aet fell within Entry 23 of the concurrent List of the Seventh 
Schedule to the Constitution and was within the legislative competence of 
the State Government. 

30. The Gujarat Higk Court has expressed the view that the 
provisions of the State Act were complementary to those of the Central 
Industry (Development and Regulation) Act. The State Act would serve 
the purpose of stabilizing the economy of an undertaking. Section 3 me- 
rely provided that the industry should be conducted ta serve as a measure 
of preventing unemployment. It was not tantamount to take over or 
control the management of the industry. , 

31. No delegation of legislative power, says the Gujarat High 
Court, can be considered excessive if it is found that the Statute con- 
tains a clear-cut policy statement and provides necessary guidelines for 
exercise of power. The long title and preamble of the State Act suggested 
the general policy of preventing unemployment. Conditions were prescri- 


bed forthe application of the Act. Though section 4 vested wide powers . 


not only for the purpose of taking action but also for making the selection, 
that power was controlled by the express policy enunciated in the long 
title and preamble of the Act and the guidelines provided by section 3. 
Moreover, the discretion was left not to any officer but vested in the State 
Government itself. There was no excessive delegation of legislative power. 


32. In this judgment we have considered the long title, the preamble 
and the object and the other provisions of the West Bengal Act and 
have come to the conclusion that its pith and substance is prevention of 
unemployment or providing relief against unemployment and. as such, 
the State Legislature had power to enact it under Item 23 of List III. It 
has been submitted to us that the judgment of the Gujarat High Court 
is not relevant for our purposes. The West Bengal Act does not impose 
any leg§l duty to run the industry so as to prevent or provide relief against 
unemployment. 


33. In our view, the judgment of the Gujarat High Court is of 
considerable assistance in determining the vires of the West, Bengal Act. 
In section 3 of the West Bengal Act it is provided that the notification 
declaring an wadertaking to be a relief undertaking ‘shall, in the first 
instance, be for one year only. The State Government may extend the 
period from time to: time but the maximum period shall be five years. 
And the extension will also be for a period of one year ata time. These 
are indications that the protection of the Act would not be available to 
a sick industry if it is not run properly. Then again, section 8(1) and (2) 
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e Of the Act also tries to ensure that the undertaking is run smoothly and 
economically. Reading the Act asa whole our impression is that the 
State Government was’ attempting to give temporary relief particularly 
against harassment by creditors to certain undertakings to enable those 
undertakings to rehabilitate themselves and start functioning efficiently 
in order that persons employed by them might not lose their sources of 
subsistence. In view-of these considerations we are of opinion that the 
West Bengal Relief undertakings (Special Provisions) Act, 1972, is intra 
vires the powers of the State Legislature as it has been enacted under 
powers conferred by item 23 in List III of the Seventh Schedule to the 
Constitution. 

34. It has also been argued before us that the Act can come within 
the scope of Item 33(a) of List III. Since we have already held that the 
Act is within the scope of Item 23 in List III, it is unnecessary for us to 
discuss the contention of the parties on Item 33. We would only observe 
that upon taking into consideration all the provisions of the Act the 
argument that its pith and substance is the ensuring of production in a 
sick industry is of substance. The Act intends to givea breathing time 
to a sick industry and thereby encourage it to continue its production 
activities. And from this point of view it may be held that the Act . 
is inter vires the powers of the State Legislature under Item 33(a) of 
list HL: > | 

35. In the result, therefore, this application is dismissed. Interim 
orders, if any, are vacated. We to- costs. 

Ghose, J. : I agree. N 
Mukharji, J. : I agre 
Datta, J. : I agree. 
Janah, J. : I agree. \ 
S.P.M. 
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Shew Karan Agarwalla & Anr. ... Appellants in S.A. no. 1834/70 
And \ 
Mundhra Bros. & Anr. . Appellants in S.A. no. 460/74 
Versus 
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West Bengal Premises Tenancy Act (12 of 1956), Sec. B(1) (f£) & (if) 
— Position after Supreme Court judgments— Procedure to be followed. 

Civil Procedure Code (Act:5 of. 1908), Or 30, r. L— Construction of the 
provision— Whether suit is maintainable in the name of a partnership firm. 
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These two second appeals arise out of two ejectment suits., Thee 
ground of eviction was under the original clause (f) of section 13(1) of the 
West Bengal Premises Tenancy Act 1956. This clause was substituted by 
clauses (f) and (ff) by the Second Amendment Act 1969. Since these 
clauses have been made applicable to pending proceedings even in second 
appeal the Supreme Court in AIR 1975 SC 1146 held that liberty should 
be given to the plaintiff to file fresh pleadings setting out his grounds 
under clause (f) and of clause (ff) with opportunity to the tenant to file 
his additional written statement. The court thereafter was directed to 
dispose ef the suit giving both sides the right to lead additional evidence. 
It was further held that it would be open to the appellate court either to 
take evidence directly or to call for a finding Subsequently in Balai Chan- 
dra v. Shedhari Jadav, the Supreme Court held in effect that after amend- 
ment of pleadings in the High Court in second appeals or Letters Patent 
Appeals therefrom, the High Court has no jurisdiction to take evidence - 
ate decide the issue on the basis of the evidence 50 Add ut eps ESS 
ELD: That being the position, it is not within thegfégal™ comne:™ “6, 
tence of the High Court to take evidence in High Court afd @pj éciate the 4 
evidence and dispose of the appeal on such appreciatio $ én) 
findings of fact thereon. Therefore the question ariXes yi: Gikfe rane t E 
whether the suits should be remanded to the first appe D, 
the trial court. Itis desirable to send back the cases to 
whether the entire suit or only some of the issues would be sent down : 
Jor determination is a matter which rests entirely at the discretion _of th 
High Court. ; LP 15 19 
Under Section 4 of the Partnership Act, persons who have entered 
into partnership with one another are called individually “Partners” and 
collectively “a firm” and the name under which their business is carried on is 
called “firm name”. Under Order 30 Rule I of the Code of Civil Proce- 
dure any two or.more persons claiming or being liable as partners and 
carrying on business in India may sue or be sued in the name of the firm, 
ifany, of which such persons were partners at the time of the accruing of 
the cause of action. Though a firm is not a legal corporate entity nor a 
person the word ‘firm’ in a suit or proceeding is nothing more than a con- 
vinient method for denoting the persons who constituted the firm at the 
time of the accrual of the cause of action. Order 30 Rule I of the Code 
makes it permissible to file a suit by or to be sued in the name of the firm, 
not as a distinct legal entity but as a convinient mode of describing the 
partners at the time of accrual of the cause of action and the firm, as a 
party to the sait is merely a collective name of the partners and is really 
‘against all partners of the firm at the time of the cause of action though 
for the institution of a suit by or on b the firm must be 


registered under the Partnership A Se ter N, parties in 
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a suit against all the partners at the time of accrual of the cause of 
action. 
e Cases referred to :— 
(1) B. Banerjee v. Anita Pan, AIR 1975 SC 1146 
(2) Balai Chandra Hazra v. Shedhari Jadav, an unreported Supreme 
Court decision dated 21.2.78 in Civil Appeal no. 1138 of 1977 
Ranjit Kumar Banerjee and Sailendra Bhusan Baksi . . Jor the appellants 
in SA. no. 1834 of 1970 
Sailendra Bhusan Baksi and J. L. Pugalia «for the appellants in S.A. 
no. 460 of 1974 
T. P. Das, Miss Jolly Sett, Miss Archana Roy 
and Prasun Chowdhury .. for the respondent in S. A no 1834 of 1970 
Saktinath Mukherjee and Gouri Sankar Gupta ... for the respondent in S.A. 


no, 460 of 1974 
The judgment of the Court was as follows :— 


Those two appeals have been heard before me, one after the other, 
and practically common questions of law and of fact are involved in these 
appeals. They will be governed by this judgment. 


2. The same plaintiff in both the connected suits is the landlord of 
the respective defendants in respect of two shop rooms, with a godown 
room in addition in respect of one tenancy of Mundhra Brothers, of the 
house with C.I. roof, wooden walls, pueca floor situated in Holding No. 
6, Ward XVIII of the Siliguri Municipality. The tenanted premises had 
been held by the defendants as monthly tenants according to English 
Calender month. According to the plaintiff, the premises were very old 
and in dilapidated condition and “therefore the premises are reasonably 
required by him for purposes of building and rebuilding.” The tenancies 
were duly determined by notice containing also the threat of suit. As 
the defendants failed to vacate, two suits were instituted in 1966 against 
the tenants, one, being O.C. Suit No. 24 of 1966 against M/s. Mundhra 
Stores and another, the appellants in SA No. 460 of 1974 and the other 
being, O. C. Suit No. 40 of 1966 against Sbew Karan seauargella and 
another, the appellants in SA No. 1834 of 1970. 

3. The suits were contested by the respective defendants inter alia 
denying that premises were in old and dilapidated condition or that the pla- 
intiff reasonably required the premises for building and rebuilding. The suits 
were tried on evidence and while the OC Suit No. 40 of 1966 was dismissed, 
the OC Suit No. 24 of 1966 was decreed. On appeal, the OC Suit No. 40 
of 1966 was decreed in reversal of the decree of dismissal of, the suit by 
the trial court, while the appeal against decree for possession in OC Suit 
No. 24 of 1966 was dismissed. These appeals are against the aforesaid 
decisions. 

4. The ground of eviction was under the original clause (f) of 
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Section 13 (1) of the West Bengal Premises Tenancy Act, 1956. This Cla- 
use was substituted by Clauses (f) and (ff) by the West Bengal 
Premises Tenancy (Second Amendment) Act, 1969. Since these clauses 
have been made applicable to pending proceedings even in second appeal 
the Supreme Court in (1) B. Banerjee v. Anita Pan, AIR 1975 SC 1146, 
while upholding the constitutional validity of amending provision of 
Sub-section 3A of Section 13 with retrospective effect, gave liberty to 
the plaintiff to file fresh pleadings setting out his grounds under Clause 
(f) and of (ff) if they were so advised with opportunity to the tenant to file 
his written statement. The court thereafter was directed to dispose 
of the suit after giving both sides the right to lead additional evidence. 
The Court further Jaid down that it would be open to the appellate court 
either to take evidence directly or to call for a finding. 

5. In these appeals also, the plaintiff filed before this Court, as the 
appeals came before hearing, applications for fresh pleadings in the 
plaints in the two suits ineorporating the requirement of the amended 
clause (f) to which there was no opposition as there could be none. The 
amendments were allowed by this Court oa January 19, 1978 and are by 
addition to that paragraph of the plaint which describes the premises as 
being in very old and dilapidated condition and as such the plaintiff 
reasonably required the premises for building or rebuildiog. Fresh 
pleadings were to the effect that the plaintiff’s reasonable requirement of 
the premises for building or rebuilding could not be carried out without 
the suit premises being vacated by the tenant. After the amendments 
were allowed the tenants appellants filed their respective written state- 
ments. 

6. This Court also framed an additional issue on the fresh pleadings 
in both the suits which is as follows :— 

“Whether the plaintif landlord reasonably requires the suit pre- 
mises for building or rebuilding and ifso, whether such building or 
rebuilding cannot be carried out without the premises being vacated 
by the defendant.” 

With the view to shorten the litigation, this Court, relying on the afore- 
said decision of the Supreme Court fixed the cases for hearing when the 
partits were directed to produce evidence in support of their respective 
cases on the fresh pleadings. 

7. Atthe hearing, Mr. Baksi learned Advocate forthe appellant, 
produced a plain copy of the judgment of the Supreme Court in Civil 
Appeal No. 1138 of 1977 dated February 21, 1978 (still unreported) (2) 
Balai Chandra Hazra v. Shedhari Jadav, contending that after amendment 
of pleadings in the High Court in such second appeals or Letters Patent 
appeals therefrom, this Court has no jurisdiction to take evidence itself 
and decide the issue on basis of the evidence adduced. In the cited 
case also the High Court in the connected Letters Patent Appeal from the 
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Seeond Appeal allowed an amendment to the plaint to bring it within 
the purview of clause (ff) of Section 13(1) of the Act and framed two 
issugs aristng from the amended pleadings. The High Court also took 
evidence and heard the appeal and the decree of eviction was affirmed. 
The Supreme Court noted in the judgment in the appeal therefrom that 
the findings of fact recorded by the first appellate court are binding and 
the position will be the same even if fresh evidence is aliowed to be taken 
on amended pleadings and appreciation of evidence to record a finding of 
fact is necessary for disposal of the appeal. The’ Court hearing a second 
appeal under Section 100 of the Code of Civil Procedure as it was then 
has no power to take over the functions of the trial court or the first 
appellate court and undertake. appreciation of evidence and record 
findings of facts. The power of the High Court under Section 103 is 
limited to evidence on record which again is sufficient to determine an 
issue of fact necessary for disposal of the appeal whick has not been 
determined by the lower appellate court or wrongly determined by such 
court for reasons mentioned therein. When pleadings are amended 
at the stage of a Letters Patent Appeal from a second appeal or a second 
appeal and fresh allegations of facts are introduced in the controversy 
which necessitate additional evidence being permitted it will not be 
open to the High Court to proceed to record findings of fact, as the 
High Court has to work under constraint of Section 100 as it then was and 
also Section 103 of the Code. When on account’ of subsequent change 
in law, amendment of pleadings is granted which raises disputed questions 
of fact the situation would not be one governed by. order 4! Rule 27 of 
the Code as the case is not one where the appellate court whose decree 
is under appeal has refused to admit evidence adduced or the appellate 
court requires any evidence to enable it to produce judgment nor such 
asituation is covered under the expression “other substantial cause.” 
The function of appreciation of evidence adduced on amendment of 
pleadings bringing into focus new or fresh disputed questions of fact, 
should appropriately be undertaken by the trial court, or, at the most, 
the first appellate Court but not the High Court hearing a second or Le- 
tters Patent Appeal from a Second Appeal though the High Court has 
the full competence to grant amendment of pleadings. 

8. In view of the above position, as pointed out by the Supreme 
Court it is not within the legal competence of this Court to take evidence , 
in this Court and appreciate the evidence and dispose of the appeal, on 
such appreciation of evidence and findings of fact thereon. The order 
passed by this Court in so far as the same relates to a trial or evidence 
in this Court on amended pleadings has to be recalled. I accordingly 
recall the portion of the orders in the said appeals both dated March 17, 
1978 fixing the cases for trial on evidence in this Court on the additional 
issue framed by me as aforesaid. 


‘ 
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9. The next question for determination is as to whether thé 
suits should be sent back to. the first appellate court or to the trial 
court. Both courts it appears have concurrent jurisdiction to detide 
the questions of fact arising from the issues in controversy in the 
suit. Even so, to direct the first appellate court to take evidence 
and decide the issue would be to deprive the aggrieved party of a forum 
of trial which will not be appropriate in view of the contest and in the 
attending circumstances even though this may cause some delay in the 
final disposal of the suits. 

10. Further question arises as to whether the suits in entirety 
should be sent back for trial, including the issues in respect whereof no 
additional evidence is necessary. In the case before the Supreme Court, 
the entire case was sent back for trial on evidence but such course can- 
not be said to be laying down a propasition that the suit should always 
be sent back to the trial court or the lower appellate court fora decisions 
on all issues. In these appeals before us it is submitted that there are in 
addition issues on notice and its service as also to the maintainability 
of the suit which also should be decided by the trial Court along with 
other issues. I do not, however, think it proper to have fresh trial on 
issues already decided which has nothing to do with fresh pleadings. 
Accordingly, I propose to decide the controversy in regard ot the notice 
in both appeals and as also the dispute as to the maintainability of the 
suit in regard to S.A. No. 460 of 1974. 

11. On perusal of the notices, I do not find any infirmity in them 

while no dispute had ever been raised in either of the appeals about 
their due service. It was also contended that notice on a registered 
partnership firm or on one of its partners is invalid in Jaw as the part- 
nership is not a jegal or corporate entity.. The partnership firm under 
the provisions of the Partnership Act 1932 is the collective name ef all 
partners so thnt contract between a partnership firm in firm name with 
third party. is, in law, a contract between the partners of the firm ag its 
partners with such thitd party, even though partnership by itself is nota 
legal entity or corporate body. Accodingly the notice on the partnership 
firm in firm name determing the tenancy which was in the name of the firm 
duly served is thus otherwise valid. The findings of the courts below as 
to the yalidity of the notices and the service thereof are upheld. 
š 12. As te the maintainability of the suit, it has also been urged 
in S.A. No. 460 of 1974 that the tenant is a registered partnership firm but 
it has no corporate existence and Order 30 Rule 1 is merely an enabling 
provision. Accordingly all the partners should have been made parties 
to the suit and the failure to implead all partners, instead of one as done 
is fatal for which the suit is liable to be dismissed. 

13. Under Section 4 of the Partnership Act, 1932, persons who 
have entered into partnership with ome another are called individually 
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e 
“Partners” and collectively “a firm” aad the name under which their 
business is carried on is called “frm name”. Under Order 30 Rule 1 
of the Code any two or more persons claiming or being liable as partner 
and carrying on business in India may sue or be sued in the name of 
the firm (if any) of which such peraons were partners at the time of 
the accruing of the cause of action. Though a firm is not a legal or corpor- 
ate entity nor a person, the word ‘firm’ in a suit or pro ceeding is -nothing 
more than a convenient method for denoting the persons who constituted 
the firm at the time of the accrual of the cause of action. Order 
30 Rule 1 make it permissible to file a suit by or to be sued in firm 
name, not as a distinct legal entitly but as a convenient mode of describing 
the partners at the time of accrual of the cause of action and the firm, 
as a party to the suit is merely a collective name of its partners and is really 
against all partners of the firm at the time of the cause of action though 
for institution of a suit by or on behalf of a firm, the firm paust be registe- 
red under the Partnership Act, 1932. There is thus no defect of parties in 
the connected suit against the registered partnership fxm which is, in law, 
a suit against all partners at the time of the accural of the cause of action. 
14. The Courts below have arrived at the findings on the reaso- 
nable requirement of the plaintiff in respect of the suit premises for 
building or rebuilding and also considered the impact of Clause (f) of secti- 
on 13(1) as amended. In the context of the fresh pleadings, and the liberty 
given to the parties to adduce further evidence thereon it is necessary to 
reconsider and reappreciate the position as to reasonable requirement of 
the suit premises by the plaintiff and if so, to examine whether such buil- 
ding or rebuilding cannot be carried out without the premises being 
vacated by the tenants. In the circumstances, I set aside the findings 
arrived at by the courts below in this respect, without examining their 
validity on merits or expressing any opinion thereon and sent back the 
cases to the trial court for decision on all other issues in the suit inclu- 
ding thé additional issue framed by me, except the issues on notices and 
on the maintainability of the suit, which, in agreement with the courts 
below, have been held in favour of the plaintiff. The trial court will 
afford opportunity to the parties to adduce further evidence in suport 
of their respective eases and dispose of the suits’ in accordance with law with 
utmost expedition on materials already on record and on further | 
materials as may be made available to it by the parties. I further add 
that I am expressing no opinion on the merits of the cases or on findings 


on other issues under appeal except on issues held by me,in favour 
of the plaintiff respondent as aforesaid. 

15. The appeals are allowed in part as indicated above but there 
will be no order for costs in the giremstances. Let the records be sent 
down at once. Let also the additional written statements be sent to the 
trial Court after retaining a copy thereof in the records of this Court. 

P.R. 
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[CIVIL APPELLATE JURISDICTION] 


Before Mr. Justice Nirmal Chandra Mukherji sd 
Decision: June 27, 1978 
Badhu Bala Debi OF nek ... Appellant 
Versus 
Gobardhan Chattaraj & Anr. i ... Respondents* 


Easement — Acquisition of such right by prescription or implied grant— 
Whether affected by sec. 4, W. B. Land Reforms Act—Two sets of tenants 
under same landlord —Whether one such tenant can claim acquisition of 
easement right by prescription or lest grant against another such tenant— 
Principle as in English law —Whether applicable in Indian—Sufficiency of 
evidence to establish easement right 

An important question of law is involved in this second appeal. It is 
contended on behalf of the appellant that both the plaintiff and the 
defendants are tenants under the same landlords and that being so, one 
tenant can not claim easement right against another. On behalf of the 
respondents it has been submitted that the principle of law on which 
the appellant wants to rely applies to the English law and the same is not 
applicable to the Indian law. It is also submitted that according to the 
provisions of section 4 of the West Bengal Land Reforms Act none is a 
tenant since the promulgation of the Act and all persons in occupation 
of land are owners and that being so, it cannot be said that one tenant is 
claiming easement against another tenant. 


HELD: Considering the facts and circumstances of the case, it 
appears that Section 4 of, the W. B. Land Reforms Act does not help the 
respondents. 

It is next contended on behalf of the respondents that assuming that 
one tenant can not claim easement right by prescription against another 
tenant under the same landlord, even then such a right can be claimed 
on the basis of implied grant. 


HELD : Although one tenant may claim the right of easement agai- 
nst another tenant on the basis of implied grant, he cannot claim the right 
of easeħent against another tenant on the basis of prescription. 


The defendants have made out a case in their pleadings, that there was 
a grant by the original owner and.also that the defendants have acquired a 
right of easement by prescription. But at the trial, the defendants did not 
rely updh their plea of implied grant. What was pressed during the trial was 
their plea of acquisition of easement by prescription. But such easement right 
by prescription cannot be acquired by the defendants against the plaintiff. 
the defendants and the plaintiff being tenants under the same landlord. 
Further, the evidence adduced by the defendants to establish acquisition of 
easement right by prescription is far form satisfactory in the instant case. 

*S. A. No, 1532 of 1971. 
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Cases referred to :— 
° (1) Mani Chander Chakerbutty v. Baikanta Nath * Biswas, ILR 29 

Cal. 363 

(2) Wheaton v. Maple & Co. 1893 (3) Chancery Division 48 

(3) Gayford v. Foffatt, Vol IV Chancery Appeal Cases 133 

(4) Kilgour v. Gaddes, 1904 (1} King’s Bench Division 457 

(5) Maharani Rajroop Koer and Syed Abul Hossein and others, (1880) 
LR 71. A. 240 

(6) Bholanath Nundi and others v Midnapore Zemindary Company 
Ltd. and six others, (1904) LR 31 TA 75: 8 CWN 425 

(7) Tinkori Pathak v. Ram Gopal and others, AIR 1923 Calcutta 8 

(8) Nagarentha Mudaliar v. Sami Pillai and another, AIR 1936 Madras - 
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(9) Deny v. Saunders, (1919) 1 KB 223 
P. N. Mitter and Satyanarayan Roy D ae _ for the Appellant 
Sakti Nath Mukherji and Tarun Chatterji... .. for the Respondents, 


The judgment of the court was as follows :— 

This is an appeal against the judgment and decree passed by Shri 
A.K. Nandy, Subordinate Judge, Asansol, dated 13th May, 1971, in Title 
Appeal No. 63 of 1970 modifying those of Shri T.B. Deb, Munsif, 2nd 
Court, Asansol, dated 30th May, 1978 in Title Suit No, 144 of 1968. 

2. The plaintiff is the appellant in this court. The plaintiff brought 
a suit for establishment of title, permanent and mandatory injuaction. 
The suit arises out of a dispute in respect of a drain leading to a tank of 
the defendants from a village pathway passing over the lands of the 
plaintiff. The plaintiff is the owner-of plot No. 412 on which the plaintill’s 
residence is situated. On the north-west of this plot there lies a tank on 
C.S. Plot No. 414 belonging to the defendants. There is a nullah . 
arising from the village ‘Coolie Rd.’ in the south west of plot No. 412 
passing over plot No. 412 leading to the tank in plot No. 414. The water 
of the tank dries up in summer and in order to keep sufficient water the 
defendants wrongfully and illegally excavated this nullah on 11.6.68, and 
in order to divert the natural flow from north to south by placing an 
embankment en the road for taking water to the newly constructed nullah 
on plot No. 412. Inspite of repeated protests, the defendants did not 
pay any heed. Ifthe defendants are allowed to take water through the 
said nullah, then the residential house of the plaintiff will be damaged 
and the plaintiff will suffer irreparable loss. ° 

3. The defence is that the tank on C.S. Plot No. 414 and C.S. Plot 
No. 412 both belonged to Maharaja of Cossimbazar. The water of the 
tank is being used for irrigation as well as for household purposes from 
time immemorial. The surplus water of the village and the high lands 
to the north during rains flows along the village Cooliepath and enters 


1978 (2) CLJ] Badhu Bala Debi v. Gobardhan Chattaraj 19 


into the tank through the disputed nullah. The water has been entering ° 
into this tank through the nullah since time immemorial as this is the 
only inlet for entering water into the tank. Rameswar Mukherji, tHe 
predecessor of the defendants by implied grant from the Maharaja 
acquired an easement right to draw water along the said nullah and to 
fill the tank. The defendants have also acquired an additional right of 
easement by prescription to carry water along the said nullah. The 
learned Munsif, on a consideration of the facts, circumstances and the 
evidence on record, was of opinion that the defendants failed to prove 
that the disputed mullah was in existence from time immemorial or at 
least for the period of last 20 years. In that view of his finding, the 
learned Munsif decreed the suit. Being aggrieved, the defendants pre- 
ferred an appeal before the learned District Judge. The appeal was heard 
by the learned Subordinate Judge, who, however, found that the defendants 
could prove acquisition of right of easement by prescription and as such, 
the learned Subordinate Judge allowed the appeal in part. The plaintiff 
was granted only a decree for khas possession of the disputed land, 
subject to the enjoyment of casement right by the defendants. The prayer 
for injunction, beth mandatory and prohibitory, was disallowed. Being 
aggrieved, the plaintiff has come up to this Court. 

4 Mr.PN. Mitter, learned advocate appearing on. behalf of the 
appellant, raises a very important question of law. It is contended that 
both the plaintiff and the defendants are tenants uoder the same landlords 
and that being so, one tenant cannot claim easement right against another. 
in this connection, Mr. Mitter also submits that the learned Munsif rightly 
found on evidence that the defendants failed to prove acquisition of right 
of easement by prescription and the learned court of appeal below was 
wrong to reverse that finding. In support of the proposition of law 
indicated by Mr. Mitter, Mr. Mitter relies on some decisions. The first 
case referred to by Mr. Mitter has been reported in (1) XXIX ILR 
Caleurta 363 (Mani Chander Chakerbutty v. Baikanta Nath Biswas). In 
this case, it was laid down that “ʻa tenant of land, even having a permanent 
tight of tenancy on the land, cannet acquire an easement by prescription 
in ether land of his lessor”. Mr. Mitter submits ‘that if a tenant cannot 
claim easement right in respect of other land of his lessor, he also cannot 
claim such a right over the other land of his lessor which is possessed by 
some other person as a tenant’ Mr. Mitter next relies on a decision, 
reported in (2) 1893 (III) Chancery Division 48 which enunciates the 
same principle. The next ease referred to by Mr. Mitter has been 
reported in (3)° (Gaypford v. Foffatt), Vol. IV Chancery Appeal Cases 133. 
In this case, it has been held that “the lessor of an inner close has by 
necessity a right of way suitable to the busines¥ for which the lease was 
made over an outer close which belongs to the same landlord. But the 
lessee of one close cannot as such by user acquire an easement over 
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another close which belongs to the same landlord”. Mr. Mitter also wants 
to Bet support from the decision, reported in (4) (Kilgour v. Gaddes), 
49041) King’s Bench Division 457. It has been keld in this case 
“an easement, such as a right of way, cannot, under section 2 of the 
Prescription Act, 1832, be acquired by a tenant by user over land occu- 
pied by another tenant under the same landlord, even if that user has 
existed for the period of forty years mentioned in the section.” 


5. Mr. Sakti Nath Mukherjee, learned advocate apearing on be- 
half of the respondents, on the other hand, submits that the principle of 
law on which Mr. Mitter wants to rely, applies in English Law and tke 
same is not applicable to Indian Law. Mr. Mukherjee also submits that 
according to the provisions of section 4 of the West Bengal Land Reforms 
Act none is a tenant since the promulgation of the Act and all the persons ` 
in oceupation of land are owners and that being so, it cannot be said that 
one tenant is claiming easement right against another tenant. Mr. Mitter 
repels this argument of Mr. Mukherjee by submitting that the Land 
Reforms Act came into force in 1956 and the suit was instituted in 1968. 
That being so, it cannot be said that the defendants, as owners, could 
claim acquisttion of easement right by prescription against the plaintiff 
who is also owner, as the suit has been instituted in 1968, i. e., within 
12 years from the coming into force of the Land Reforms Act. Con- 
sidering the facts and circumstances of the case, I am of opinion thas 
section 4 of the Land Reforms Act does not come to the help of the 
respondents. Mr. Mukherjee in the next place, submits that assuming 
that one tenant cannot slaim’ easement right by prescription against 
another tenant under the same Jandlord even then such a right can be 
claimed on the basis of implied grant. In support of his contention 
Mr. Mukherjee first relies on a decision, reported in (5) VII Indian 
Appeals 240 (Maharani Rejroop Koer And Syed Abul Hossein and others), 
Considering the facts of the case, it was held that “under the circums- 
tances the court ought to presume a grant and an agreement between 
those who were owners of the plaintiff's ‘Mahal’ and the defendant’s 
land by which the right was created. That being so, the plaintiff does 
not require the aid of the statute’. In the present case, even accepting 
Mr. Mukherjee’s contention that as between two tenants of tHe same 
landlord one cannot claim easement right against another on the basis 
of implied grant it will have to be seen whether the facts and circum- 
stances and the evidence on record justify the court to make suclf a 
presumptiom. Mr. Mukherjee next relies on a decision reporte@ in (6) 
XXXI Indian Appeals 75, (Bholanath Nundi and others, v. Midnapore 
Zemindary Company Ltd. and six others). In this case also, it appeared 
to their Lordships that on proof of the fact of enjoyment from time 
immemorial there could be no difficulty ia the way of the court finding a 
legal necessity for the right claimed. Mr. Mukherjee next refers to a 
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decision, reported in (7) AIR 1923 Calcutta 8, (Tinkori Pathak v. Ram 
Copal and others). This is a Bench decision and it has been held that 
“although a tenant cannot acquire a prescriptive right of easement in „land 
belonging to his lessor, he may claim a right of easement based on immemo- 
rial user, as there is no reason why an ewner of land should not grant any 
privilege he pleases to his tenant. The relationship of landlord and tenant 
does not render inapplicable the principle, namely, when enjoyment 
of a right of this description has continued uninterrupted for a long series 
of years, such enjoyment should be attributed to a legal origin and the 
Court should presume a grant or agreement. Where the origin of the 
tenancy is known, but the origin of the right of easement has not been 
traced the tenancy does not rebut the presumption of a grant which arises 
upon proof ef immemorial use”. Mr. Mitter submits that he has nothing 
to say with regard to the principle of law laid down in the cases, referred 
to above. But, it is only requied to be seen whether in the present case, 
the defendants have succeeded in making out a case of using the drain from 
immemorial. The last case, relied on by Mr. Mukherjee has been re- 
ported in (8) AIR 1936 Madras 682 (Nagarentha Mudaliar v. Sami Pillai 
and another). It has been held that “even though raiyatwari land is 
held by several tenants under the Government, one tenant can acquire 
title by prescription or lost grant against another, for the estate of 
raiyatwari proprietor is an_estate in the soil and possession is with him 
though the property may be said to be in the Government. The estate 
of raiyatwari proprietor is also heritable and alienable. He has a suffi- 
cient estate to support a grant of an easement. He would be a capable 
grantor as understood in English Law for the application of the doctrine 
of lost grant”. His Lordship, in coming to this conclusion, relied on (9) 
Derry v. Saunders, (1919) 1 KB 223., Though it has been said that one 
tenant can acquire title by prescription of lost grant against another tenant 
both under the Government, yet on the principles of law enunciated in 
the cases, referred to above, I am of opinion that though one tenant can 
claim right of easement against anether tenant on the basis of implied 
grant he cannot claim right of easement against another tenant on the basis 
of prescription. 

° 6. True, ia the present case, in the written statement, the defen- 
dants have stated that Rameswar Mukherji by impled grant from the 
Maharaja acquired an easement right to draw water along the Nullah and 

*to fill the tank. The said Rameswar Mukherji and after his death, his 
legal heirs, i.e., the defendants, have been filling up the tank with water 
flowing through the said drain continuously for more than 20 years, 
peaceably, as of right, openly and as an easement the defendants have, 
thus, acquired an additional right of easement by way of prescription to 
carry water along the said nullah. Thus, it is seen that the defendants 
made out a case that there was a grant by the original owner and also 
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that the defendants acquired right of easement by prescription. I find 
from the judgment of the learned court of appeal below that the defen- 
daats did not rely upon their plea of implied grant. What was pressed 
during the trial was their plea of preseription. As J have already found 
that the defendants and the plaintiff being tenants under the same 
landlord, the defendants cannot claim right of easement by prescription 
against the plaintiff. I also find that the evidence adduced by the defen- 
dants to prove acquisition of right by prescription is far from satisfac- 
tory and the learned Munsif rightly rejected the said evidence and the 
court of appeal below has reversed the findings of the learned Munsif and 
has rejected the evidence of the plaintiff without cogent reason. This 
being the position, the judgment passed by the learned court of appeal 
below cannot be sustained. 

7. In the result, the appeal is allowed on contest. The judgment 
and decree passed by the learned court of appeal below are set aside and 
those of the learned Munsif are restored. There will be, however, no 
order for oosts in this appeal. / 

S. P. M. : 


{ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr, Justice Purna Chandra Barooah and Mr, Justice 
Sunil Chandra Majumdar 
Decision: June 5, 1978 
Henry Ah Hoc & Anr. was bes Petitioners 
Versus 

State of West Bengal & Anr.... .-. Opposite Parties* 

Prevention of Food Adulteration Act (37 of 1954)—Offences under — 
Prevention of Adulteration of Food, Drugs and Cosmetics (W. B. Amend- 
ment) Act 1973—Proceeding started under W. B. Amendment Act— Pre- 
vention of Food Aduliteration (Amendment) Act 1976 becoming effective 
from 1.4.76 — Effect thereof in respect of proceeding initiated under West 
Bengal Amendment Act 1973— General Clauses Act (10 of 1897), Sec. 6— 
Where it is to be attracted. ° 

Here the question is: whether a prosecution jaunached under the 
provisions of the Feod Adulteration Act 1954 (Principal Act) after the 
corresponding State Act had become applicable to the State of West 
Bengal after the assent of the President was first published in the Calcetta 
Gazette (Extra Ordinary) on 29.4.74 and which had not been concluded, 
would continue to be governed by the Principal Act as amended by the 
State Act after the Prevention of Food Adulteration (Amendment) Act 1976 
come into force on 1.4.76. 


*Criminal Revision Case No. 133 of 1978. 
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HELD:  Adulteration of Food Staffs and other goods’ being an etttry 
in the concurrent List of the Seventh Schedule of the Constitution, once the 
Presidential assent was obtained and published on 29.4.14, the Prvention of 
Food Adulteration Act stood modified by the State Act in its application to . 
West Bengal by virtue of Article 254(2) of the Constitution. Even after 
coming into force of the State Act, the Parliament has the right by virtue 
of the Proviso to Article 254(2) of the Constitution to enact any law with 
respect to the same subject matter. 

By the Prevention of Food Adulteration (Amendment) Act 1976, the 
Parliament amended further the provisions of the. Principal Act. Although 
in the said Central Amendment Act there is no reference whatsoever to the 
State Act, it cannot be disputed that the two Acts are in respect of the same 
subject. matter and cover the same field and that being so, the provisions of 
the Central Amendment Act, which is a latter legislation, would prevail over 
the provisions of the State Act which shall be deemed to be impliedly repealed. 

It appears that it was the intention of the Parliament by enacting the 
Central Amendment Act to discontinue the further operation of the State Act, 
as the provisions in the former Act are incompatible with the provisions of 
the State Act. 


A repealed statute and the consequences following therefrom can be 
kept alive, in the absence ofa saving clause in the repealing statute by 
virtue of section 6 of the General Clauses Act. Where the provisions of 
section 6 of the said Act does not apply due to manifestation of the contrary 
intention in the repealing statue, the repealed statute shall be deemed to have 

_ been obliterated from the statute book for all intends and purposes. 


After the Prevention of Food Adulteration (Amendment) 1976 came 
into force on 1.4.76, all proceedings which were pending under the Principal 
Act as amended by the State Act and had not been concluded, would cease to 
be governed by the State Act and would come under the provisions of the Pri- 
neipal Act as amended by the Central Amendment Act. Therefore, in the 
instant case the order of the learned Magistrate holding that the case is triable 

by the Court of Sessions is not in accordance with law and a direction is 
~ being given that the learned Magistrate should try the case himself under the 
provisions of the Principal Act as amended by the Central Amendment Act. 


e Cases referred to :— 

(1),° Bansidhari Manna v. State of W. B, 1977 (2) CLJ 219 ; 1977 CHN 
745 i 

(2) Zavetbhai Amaidas v. State of Bombay, AIR 1954 SC 752 

(3) Deep Chand & Ors. v. State of Uttar Pradesh and others, AIR 
1959 SC 648 

(4) State of Orissa & Another v. M. A. Tulloch & Co. & Another, 
AIR 1964 SC 1284 

(5) State of Punjab y. Mohar Singh Pratap Singh, ATR 1955 SC 84 
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Balai Chandra Ray and Aloke Kumar Sengupta... ... for the petitioners 
J. N. Ghosh and Pradip Kumar Ghosh -for the Corporation of Calcutta 
B. N. Mitra. P. P. and A. K. Goswami iia .. for the State 
Nalin Chandra Banerjee and Dilip Kumar Dutta ... ...as Interveners 

The judgment of the Court was as follows :— 

Borooah, J. : On the basis of a complaint filed en September 24, 
1975 by the opposite party No. 2, a Food Inspector of the Corporation 
of Calcutta, the petitioners along with Messrs. Chungwah Restaurant 
of No. 13/A, Chittaranjan Avenue are being prosecuted in the court of 
the Senior Municipal Magistrate, Calcutta, in Case No. 232-Dof 1975 
under section 16(!) (a) of the Prevention of Food Adulteration Act, 1954 
as amended by Act XLIX of 1964 read with section 7 of the said Act on 
the allegations that they had stored/exposed for sale and/or used “Hyci- 
nth’s Ground white Pepper (Compound), with fried rice powder” for the 
purpose of manufacturing/preparing different articles of food and which 
was adulterated and misbranded as the sample seized by the said opposite 
party on August 16, 1965 was found on analysis by the Public Analyst to 
contain no rice powder but wheat powder. 

2. After the learned Magistrate had taken cognizance an objection 
was raised by the Prosecution that asthe alleged offence was committed 
after the Prevention of Adulteration of Food, Drugs and Cosmetics (West 
Bengal Amendment) Act, 1973 ‘hereinafter referred to as the State Act) 
had come into force prescribing upto life imprisonment as punishment for 
the offence, the case should be committed to the Court of Sessions. The 
learned Magistrate by an order dated June 16, 1977 over ruled the objec- 
tion but subsequently on December 27, 1977 on his attention being drawn 
toa decision of A.K. Sen, J: in the case of (1} Bansidhari Manna v. The 
State of West Bengal, (1977 (2) CLJ 219), inspite of the objection raised 
on behalf of the petitioners that he cannot reverse his earlier order, the 
learned Magistrate held that the case was exclusively triable by the eourt 
of Sessions. This order has been impugned in this Rule. 

3. The question which arises for determination in this case and 
the other cases which have been listed for analogous hearing is whether a 
prosecution launched under the provisions of the Food Adulteration 
Act, 1954 (hereinafter the Principal Act) after the State Act had become 
applicable to West Bengal after the assent of the President was first 
published in the Calcutta Gazette Extraordinary on April 29, 1974 and 
which had not been concluded, would continue to be governed by® the 
Principal Act as amended by the State Act after the Preventiop of Food 
Adulteration (Amendment) Act, 1976 (hereinafter the Central Amendment 
Act) came into force on April 1, 1976? 

4. In support of this Rule we have heard the submissions of Mr. 
Balai Chandra Ray. Other learned Advocates, who are appearing in 
cases pending before us where the identical question of law is involved, 
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have been permitted to intervene. Mr. Ray has argued that Central 
Amendment Act is an amendment of the Principal Act and not an amén- 
dment of the State Act. By the Central Amendment Act Parliament has 
made a law which Parliament was competent to enact in connection with 
matters enumerated in the concurrent list. Section 6 of the State Act 
being entirely repugnant to the Central Amendment Act, the effect of 
such repugnancy under Article 254 (1) of the Constitution is that the State 
Act would become void with the enforcement of the Central Amendment 
Act on April 1, 1976 and under Article 254 (2) of the Constitution it 
would cease te have any manner of application as the Central Amend- 
ment Act is a later statute. Mr. Ray had then submitted that the word 
“void” appearing in Article 254(1) of the Constitution is net synonimous 
with the word “‘repeal” and when a transaction is void, it becomes non- 
existent from its very inception and there is a ban against its recognition. 
Mr. Ray further argued that the decision of A.K. Sen, J. in the case of 
Bansidhari Monna v. The State of West Bengal (supra) was not correct 
and the learned Judge did not notice that the Central Amendment Act 
clearly expressed a contrary intention against the continued operation `of 
the State Act after April 1, 1976. 

5. Mr. Nalin Chandra Banerjee, has also submitted that the provi- 
sions of the Central Amendment Act and in particular section 13, which 
has inserted a new section, viz 16A, after section 16 of the Principal Act, 
rules out the applicability of section 6 of the General Clauses Act and 
establishes beyond doubt that the Central Amendment Act is retrospective 

_ and that the rights acquired and the liabilities incurred under the State 
Act are neither preserved nor protected. 

6. Mr. Dilip Kumar Dutta, submitted that after the passing of the 
Central Amendment Act the State Act must be deemed to be impliedly 
repealed, and it must accordingly be considered to be a law that never ex- 
isted except for the purpuse of action which were commenced, prosecuted 
and concluded whilst it was an existing law. Mr. Dutta has also submitted 
that the concept of retrospective operation of the Central Amendment 
Act need not be invoked as the Central Amendment Act contained enough 
indications of a contrary intention not to save any proceeding initiated 
under the State Act. ; 


e 7. Mr. J. N. Ghosh, appearing on behalf of the Corporation of 
Calcutta, has submitted that the proceedings under the Principal Act as 
amended by, the State Act, when instituted, were in accordance with 
lawanda proceeding which was legal of its inception cannot become 
void after the repeal of the State Act in the absence of any specific pro- 
vision to that effect in the repealing Act. 


8. Mr. Pradip Kumar Ghosh, also appearing on behalf of the 
Corporation of Calcutta, submitted that the word ‘“‘void’’ and “void 
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eab initio” are two different expressions. Void means prospectively void 
and void ab initio means void from its very inception, or in other words, 
refrospectively void ; the word void as used in Article 254 (1) of the Cons- 
titution conveys the meaning that it would be unenforceable from the 
relevant date. Mr. Ghosh further argued thata repugnant law can no 
longer be enforced from the date it becomes repugnant but it is not ab 
initio void and does dot become non-est or nen-existent and continues 
to be good law even after the date of repugnancy. Mr. Ghosh also sub- 
mitted that applying the doctrine of implied repeal and relying on the 
language of Article 254(1) of the Constitution, the conclusion that seems 
to be inescapable is that the West Bengal Act became inoperative with 
the coming into ferce of the Central Amendment Act but if the offence 
was committed between the 29th April, 1974 and the Ist April, 1976 
the West Bengal Act would remain valid and the prosecution ard trial 
would be governed and punishment would be imposed under the provi- 
sions of the State Act. 

9. Mr. Biren Mitra, the Public Prosecutor, appearing on behalf of 
of the State, has argued on completely different lines. According to his 
submission, ‘cosmetics’ being an item neither in the State List nor in the 
concurrent list of the 7th Schedule of the Constitution, the State Act is 
beyond the legislative powers of the State Legislature and as such is ultra 
vires the Constitution. We do not agree with Mr. Mitra’s submission 
but refrain from entering into a detailed discussion as no useful purpose 
will be served because of the view we are taking in this case. 

“‘Adulteration of Food Stuffs and other goods” being an entry in 
the Concurrent List of the 7th Sehedule of the Constitution, once the 
Presidential assent was obtained and published on April 29, 1974 the 
Principal Act stood modified by the State Act in its application to West 
Bengal by virtue of Article 254(2) of the Constitution. Even after the 
coming into force of the State Act, Parliament had the right by virtue of 
the proviso to Article 254(2) of the Constitution to enact any law with 
respect to the same subject matter. 

10. By the Central Amendment Act Parliament further amended 
the provisions of the Principal Aet. Although in the Central Amendment 
Act there is no reference whatsoever to the State Act, it cannot be dis- 
puted that the two Acts are in respect of the same subject matter ang 
cover the same field and that being so, the provisions of the Central 
Amendment Act, which is a later legislation, will prevail over the 
provisions of the State Act which shall be deemed to be impliedly repealed. 
In this connection the decision of the Supreme Court in the case of (2) 
Zaverbhai Amaidas v. State of Bombay {AIR 1954 SC 752) may be 
referred to. 

11. The next question that has to be determined is what would 
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be the effect of such repeal on the pending proceedings umder thee 
Principal Aet as amended by the State Act. 

12. According to the Supreme Court in the case of (3) Deep Chdud 
& Ors. v. The State of Uttar Pradesh and others AIR 1959 SC 648 ani (4) 
The State of Orissa & Another v. M. A Tulloch & Co. & another 
(AIR 1964 SC 1284), in the case of implied repeal ef a Statute by a 
Central Act, section 6 of the General Clauses Act is attracted. But on 
a reading of section 6 of the said Act it is clear that the condition prece- 
dent to the application of the provisions of the aforesaid section is the 
non appearance of a contrary intention in the repealing Act. Therefore,’ 
it has to be ascertained whether any contrary intention appears in the 
Central Amendment Act. 

13. As to how a repealing Statute should be assessed to ascertaia 
whether the consequences of section 6 of the General Clauses Act would 
be attracted or whether the intention to the contrary appears therein, 
has been laid down by the Supreme Court in the case of (5) The State 
of Punjab v. Mohar Singh Pratap Singh (AIR 1955 SC 84). 

The Supreme Court in the said case observed as follows :— 

“The line of enquiry would be, not whether the new Act expressly 
keeps alive old rights and liabilities but whether it manifests an inten- 
tion to destroy them. We cannot therefore subscribe to the broad 
proposition that section 6 of the General Clauses Act is ruled out 
when there is repeal of an enactment followed by a fresh legislation. 
Section 6 would be applicable in such cases also unless the new 
legislation manifests an intention incompatible with or contrary to 
the provisions of the Section. Such incompatibility would have to be 
ascertained from a consideration of all the relevant provisions of the new 
law and the mere absence of a saving clause is by itself not material” 

14. Inthe light of the aforesaid principles we have to examine 
the provisions of the Central Amendment Act to ascertain whether it 
manifests an intention contrary to the further continued operation of the 
State Act. That a contrary intention does appear will be apparent from 
the following discussion. 

e15. Section 6 (ii) of the State Act provided punishment upto life 
imprisonment by making necessary changes in- sub-section (1) of section 
16 of the Principal Act. This could result in undue harshness especially 
in the case of a simple or technica] adulteration. The Central Amend- 
ment Act brought about a change in this position and graded and rationa~ 
lised the punishment according to the severity of the offence. For 
instance, under the proviso to section 16 (1A) {ii}, as inserted in the 
Principal Act by section 12 of the Central Amendment Act, if an article 
of food or an adulterant when consumed by any person was likely to 
cause his death, or was likely to cause such harm on his body as would 
amount to grievous hurt within the meaning of section 320 of the Indian 


28 Henry Ah Hoc & Anr. v. State of W. B. §[1978 (2} CLJ 


Penal Code, the punishment would be for a term which would not be less 
than three years but which could extend to aterm for life and with fine 
which shall not be less than five thousand rupees. 

16. The new section 16A which was added to the Principal Act by 
section 13 of the Central Amendment Act, provided that notwithstanding 
anything contained in the Code of Criminal Procedure, 1973 all offences 
under sub-section (1) of section 16 shall be tried ina summary way by a 
Judicial Magistrate of the First Class specially empowered in this behalf 
by the State Government or by a Metropolitan Magistate and the pro- 
visions of sections 262 to 265 (both inclusive) of the Code as far as may 
be, shall apply to such trial. This new section 16A brought about a 
radical change in the forum of trial. Instead of having to face a Sessions 
trial when the West Bengal Act was in force, the hardship on an accused 
was ameliorated to a considerable extent by making it possible for offences 
coming under section 16(1) to be tried summarily after the coming into 
force of the Central Amendment Act. This in our view clearly evinces 
a contrary intention. 

17. That it was the intention ef Parliament that the operation of 
the State Act should not be continued could also be gathered from the 
following ; 

18. The State Act did not amend, repeal or make any reference to 
section 21 of the Principal Act. The said section reads as follows :- 

“Notwithstaading anything contained in section 32 of the Code 
of Criminal Procedure, 1898 it shall be lawful for a Presidency 
Magistrate er any Magistrate of the First Class to pass any sentence 
authorised by this Act in excess of his powers under section 32 of the 
Code”. l 

19. The effect of this seetion on the Principal Act ‘as amended by 
the State Act would be that a Magistrate would be empowered to pass 
a sentence of imprisonment for life. This has been corrected by section 
19 of the Central Amendment Act which has substituted a new section 
21 in the Prircipal Act and which is in the following terms :— 

“Notwithstanding anything contained in section 29 of the Code 
of Criminal Procedure 1973, it shall be lawful for any Metropolitan 
Magistrate or any Judicial Magistrate of the First class to pass any 
sentence authorised by this Act, except a sentence of imprisonment 
for life or for a term exceeding six years, in excess of his powers under 
the said section”. 

20. Inthe Central Amendment Act there is no provision correspon- 
ding to section 6{iv) of the State Act which added a new section 19A to 
the Principal Act shifting the burden of proof on a person from whom 
an article of food has been seized to establish that it is not adulterated or 
misbranded. ‘ 

22. It is thus clear from the aforesaid discussion that it was the 


1978 (2) CLJ] Henry Ah Hoc & Anr., v. State of W. BS 29 


intention of Parliament by enacting the Central Amendment Act to dis-» 
continue the further operation of the State Act, as the provisions in the 
former Act are incompatible with the provisions of the State Act. i 

22. A repealed Statute and the consequences following therefrom 
can be kept alive, in the absence of a saving clause in the repealing statute 
by virtue of section 6 of the General Clauses Act. Where the provisions 
of section 6 of the said Act does not apply due to manifestation of a 
contrary intention in the repealing statute, the repealed statute shall 
be deemed to have been obliterated from the Statute book for all intents 
and purposes. As the Supreme Court observed in the aforesaid case of 
The State of Punjab v. Mohar Singh Pratap Singh: 

“Under the law of England, as it steod prior to the Interpreta- 

tion Act, of 1889, the effect of repealing a Statute was said to be to 
obliterate it as completely from the records af Parliament as it had 
-never been passed, except for the purpose of those actions, which 
were commenced, prosecuted and concluded while it was an existing 
law: Vide Craieses on Statute Law, 5th Edn. page 323. A repeal 
therefore without any saving clause would destroy any proceeding 
whether not yet begun or whether pending at the time of the enact- 
ment of the Repealing Act and not already prosecuted to a final 
judgment so as to create a vested right, Vide Crawford on Statutory 
Constitution, pp. 599-600. To obviate such results a practice came 
into existance in England to insert a saving clause in the repealing 
Statute with a view to preserve rights and liabilities already accrued 
or incured under the repealed enactment. Leter on, to dispense with 
the necessity of having to insert a saving clause on each occasions, 
section 38(2) was inserted in the Interpretation Act of 1889 which 
provides that a repeal, unlesss the contrary intention appears, does not 
affect the previous operation of the repealed enactment or anything 
duly done or suffered under it and any investigation, legal proceeding 
or remedy may be instituted, continued or enforced in respect of 
any right, liability and penalty under the repealed Act as if the 
Repealing Act had not been passed. Section 6 of the General Clauses 
Act, as is well knewn is on the same lines as section 38(2) of the 
Interpretation Act of England”. 

23. For the aforesaid reasons the views expressed by A.K. Sen, J: 
in the case of Bansidhari Manna v. The State of West Bengal, 
(supra) that a contrary intention does not appear in the Central Amend- 
ment Act and the consequences which according to the learned Judge 
followed by sach non application cannot be accepted. 

24. Inthe result, we must hold that afier the Prevention of Food 
Adulteration (Amendment) Act, 1976 came into force on April 1, 1976 
all proceedings which were pending under the Principal Act as amended 
by the State Act and had not been concluded would cease to be governed 
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*by the said Act and would come under the provisions of the Principat 
Act as amended by the Central Amendment Act. Therefore, in the instant 
caSe, the order of the learned Magistrate holding that the case is triable 
by the Court of Sessions is not in accerdance with law and we direct 
that the learned Magistrate should try the'case himself under the provisions 
of the Principal Act as amended by the Central Amendment Act. 

Rule made absolute. 
Majumdar, J. : I agree. 
T. K. M. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Salil Kumar Datta 
Decision : February 10, 1978 
Rajani Kanta Hazra 3 ? .. Petitioner 
Vere 

Junior Land Reforms Officer & Ors. ; ..  Respondents* 

West Bengal Estates Acquisition Act 1953 ( 1 of 1954), Sec. 2(h)—~ 
Incumbrance — Whether barga right is an incumbrance —-When vesting takes 
place it takes place without barga right, an incumbrance—Unnecessary to 
rely on Sec. 161(a) of B. T. Act 1885. 

The point for determination is, whether a barga right is an ‘ineum- 
brance’ within the meaning of Section 2(h) of the West Bengal Estates 
Acquisition Act 1953. If it is held that it is an ‘incumbranee’, then the 
vesting was free from this incumbrance and the State of West Bengal 
was at liberty to distribute the Jand in question to other cultivators. 

HELD: From the definition of incumbrance it is clear that the rights 
of a raiyat or an under-raiyat or a non-agricultural tenant are not included 
within the definition of ‘incumbrance’. But ‘incumbrance’ includes all other 
rights or interests of whatever nature barring the land allowed to be retained 
by an intermediary. The definition is of widest amplitude. It does not give 
protection to any one except raiyats, under-raiyats, non-agricultural tenants 
and to lands allowed to be retained by an intermediary under section 6 of the 
West Bengal Estates Acquisition Act. A barga right is not entitled to any 
protection and is an ‘incumbrance’ and when the vesting took place, it 
took place without the barga right. 

Cases referred to :— 

(1) Md. Kalu Molla v. State of West Bengal, an unrepofted decision 
of P. K. Banerjee, J. dated 10.3.75 in CR no. 601(w) of 1973. 

(2) Bhusan Chandra Giri y. State of West Bengal, an unreported 
decision of Amiya Kumar Mookerji, J. in CR no. 2182(w) of 1972 


*C.R. no. 3358 (w) of 1971. 
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(3) Sasadhar Gayen v. J. L. R. O., Gosaba, 1974 (1) CHN 44 


(4) Gobinda Prasad Jana v. J. L. R.O., Patashpur, an unreported 
decision of Anil Kumar Sen, J. in CR no. 3844 (w) of 1970 

(5) State of W.est Bengal y.-Sudhir Chandra Ghosh, AIR 1976 SC 12599 

Mrs. Sipra Sarkar es ze for the Petitioner 

Swadesh Bhusan Bhunia and Ranjit Kumar Roy ... for the Opposite parties 

The judgment of the Court was as follows :— 

Mitra, C. J.: This Rule has been referred to a larger Bench by 
Mr. Justice M.N. Roy on the 5th Aptil, 1977. 

2. The petitioner in an application under Article 226 of the Censti- 
tution has sought to impeach the attempt of the respondent, Junior 
Land Reforms Officer, Kukrahati, Midnapore, to distribute 37 acres of 
land out of‘lands held by the petitioner to other settlees who are respon- 
dents nos. 4 and 5. 


3. The petitioner’s case is that at all material times he was, and 
still is, a bargadar in respect of ‘74 acres of land, situate at Mouza Iswar- 
daha. The petitioner and his brother have cultivated the said land in 
equal half share under the erstwhile landlord, Bhabani Charan Mitra. 
The landlord, admittedly, held lands above the ceiling fixed by the West 
Bengal Estates Acquisition Act, 1953. 

4. The respondents in their affidavits-in-opposition have admitted 
that the petitioner was a bargadar. They have also admitted that the 
petitioner was recorded as a bargadar before the vesting of the land. 
They have admitted further that the petitioner deposited necessary fees, 
like others, for obtaining licence in respect of the land but the fees were 
received subject to the approval of the authorities concerned. 

5. The petitioner has stated that he has paid rents upto 1968 for 
which the necessary dakhilas have been granted. The petitioner’s 
allegation is that on the 8th Shravan, 1371 B.S., while he was cultivating 
the land, the respondents nos. 4 and 5 entered upon the land and obstr- 
ucted his cultivation. The respondents Nos. 4 and 5 intimated the petiti- 
ener that they had obtained necessary licences from the appropriate 
authorities for cultivating the land. 

6. The petitioner threrupon went- to fhe office of the Junior Land 
Reforms Officer and came to know that after the vesting, agricultural 
lands, mentioned in the petition, have been distributed to the respondents 
nos. 4 and 3. According to the petitioner, such settlement or distribution 
is wholly unatithorised, irregular and illegal and is without jurisdiction. 

7. The point that arises for our consideration is, whether a barga 
right is an ‘incumbrance’ within the meaning of section 2(h) of the West 
Bengal Estates Acquisition Act, 1953. If we hold that itis an ‘incum- 
brance’, then the vesting was free from this ‘incumbrance’ and the State 
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of West Bengal was at liberty to distribute the land in question to other 

cultivators. ; . 

8. Various decisions were relied on before Mr. Justice M.N. Roy. 
There is an unreported judgment of Mr. Justice P.K. Banerjee in (1) C.R. 
601 (w) of 1973 (Mohd Kalu Molla v. State of West Bengal) delivered on 
the 10th March, 1975. The petitioner in that case was in possession 
of lands for which he held rent receipts. An attempt was made to evict 
the petitioner. A Rule was obtained. Mr. Justice Banerjee held that 
the Rule must succeed to the extent that the petitioner’s land could not 
be settled to any other person until the petitioner was evicted in due 
course of law or by any other legislative process. 

9. There is another unreported decision of Mr. Justice Amiya 
Kumar Mookerji in (2) C.R 2:82 (w) of 1972 (Bhusan Chandra Giri v. 
State of West Bengal and others). Here the petitioner’s case wae that he 
was a bargadar and his name had been recorded as such in the record of 
rights but the respondents were trying to evict him without any legal 
process. Learned advocate for the petitioner contended that barga right 
was not an ‘incumbrance’. Considering the facts and circumstances of 
the case, Mr. Justice Amiya Kumar Mookerji directed the respondents not 
to evict the petitioner without taking recourse to law. 

10. In (3) Sasadhar Gayen and others v. Junior Land Reforms 
Officer, Gosaba and others, reported in 1974 (1) CHN., 44, Mr. Justice 
M. M Dutt had to deal with the points raised before us more specifically. 
His Lordship has held that the interests of bargadars are ‘incumbrances’ 
within the meaning of the term as defined in section 2(h) of the West 
Bengal Estates Acquisition Act, 1953. and along with the vesting of the 
disputed land or the vesting of the interests of the intermediaries, namely 
the trustees to the estate of Sir Daniel Hamilton, the interest of the 
petitioners who were bargadars under the intermediaries, also vested in 
the State as ‘incumbrances’. Mr. Justice Dutt has observed that the 
petitioners in that case had no legal right to centinue in possession of the 
disputed land and the State Government had the right to take poscssign 
of the same and settle the same with others. 


11. The same view was taken by Mr. Justice Anil Kumar Sen in 
an earlier decision in (4) (Gobinda Prasad Jana v. Junior Land Reforms 
Officer, Patashpur & Ors). CR 3844(W) of 1970. | 

12. Mr. Justice M. N. Roy was of the view that on the ® point, 
raised in this petition, this Courts opinions did not appear to be 
uniform. And that is why Mr. Justice M. N. Roy has referred the matter 
to a large Bench. 

13. We have gone through the four judgments referred to above. 
It seems to us that neither Mr. Justice P. K. Banerjee nor Mr. Justice 
Amiya Kumar Mookerji decided expressly that a barga right was not an 
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‘incumbrance’ and, therefore, the bargadar could continue to cultivate the 
land held under the barga even after the vesting of the land under the 
West Bengal ` Estates Acquisition Act, 1953. The point in question 
specifically arose beth before Mr. Justice Anıl Kumar Sen and Mr. Justice 
M. M. Dutt and both the learned Judges expressed their views against 
the bargadars. 
` 14 Let us now read section 2(h) of the West Bengal Estates 
Acquisition Act, 1953. It runs thus: 

“Section 2. 

Ia this Act unless there is anything repugnant in the subject or 
context, — 


(h) “‘incumbrance” in relation to estates and rights of interme- 
diaries therein does not include the rights of a raiyat or of an under- 
raiyat or of a non agricultural tenant, but shall, except in the case of 
land allowed to be retained by an intermediary, under the provisions 
of section 6, include all rights or interests or whatever nature belonging 
to intermediaries or other persons, which relate to lands comprised 
in estates or to the produce thereof.” 

_ 15. From the difiaition it is clear that the rights of a raiyat or au 
under-raiyat or a non-agricultural tenant are not included within the 
definition of tincumbrance’. - But tincumbrance’ includes all other rights 
or interests of whatever nature barring land allowed to be retained by 
an intermediary. The definition is of widest amplitude. It does not 
give protection to anyone except raiyats, under-raiyats, non-agricultural 
tenants and to lands allowed to be retained by an intermediary under 
section 6. A barga right is not entitled to any protection and is an ‘incu- 
mbrance’ and when the vesting takes place, it takes place without the 
barga’ right. 

16. The Supreme Court has recently considered the scope of the 
definition of ‘incumbrance’ in (5) State of West Bengal v. Sudhir Chandra 
Ghose, AIR 1976 SC 2599. In this case, cattle-grazing rights were under 
consideration. The Supreme Court has said that the vesting of estates in 
the State under Section 3, 4 and S-extinguishes the rights of cattle grazing 
which the villagers enjoy in the grass lands of such estates. Such right 
amouats to ‘incumbrance’ within section 2 (h). Indubitably saya the 
Sypreme Court, the right to graze cattle in an estate is a restrictive interest 
clearly falling within the scope of section 2(h). The Supreme Court has 
observed in paragraph 5 at page 2600, 

‘“Indéed, so designedly limitless an area of rights and interests of 
whatever nature is included in the special definition of ‘incumbrance’ 
for the purposes of the Act, that to deny the familiar rurally enjoyed 

" right of pasturage as convered by it is to defect, by judicial construc- 
tion, the legislative intendment.” 
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e 17. In the opinion of the Supreme Court, therefore, the expression 
“all rights or interests of whatever nature” indicates limitless area of 
rights or interests. In other words, excepting the rights or interests, 
expressly excluded by the definition, all other rights or interests relating 
to lands comprised in estates or to the produce thereof arising from any 
source whatsoever would be treated as an ‘incumbrance’ within the mean- 
ing of the Act. 

18. Mrs. Sarkar, appearing for the pertitioner, drew our atten- 
tion to section 2(p) of the Act. According to this clause, expressions 
used in the Act ard not otherwise defined have in relation to the areas 
to which the Bengal Tenancy Act, 1885, applies, the same meaning as 
in that Act and in relation to other areas meaning as similar thereto as 
the existing law relating to land tenures applying to such areas, 
permits. . 

19. Mrs. Sarkar wanted to rely on the definition of ‘incumbrance’ 
in section 161(a) of the Bengal Tenancy Act, 1885. It says: 

- “{a) the term ‘incumbrance’ used with reference to a tenancy 
means any lien, sub-tenancy, easement or other right or interest 
created by the tenant on his tenure or holding or in limitation of his 
own interest therein, and not being a protected interest as defined in 
section 160”. 

20. Mrs. Sarkar’s point is that ‘‘all rights or interests of what- 
ever nature” have not been defined in the West Bengal Estates Acqui- 
sition Act, 1953. We have, therefore, to look to the definiton of 
‘incumbrance’ in section 161(a) of the Bengal Tenancy Act, 1885, to 
determine what is meant by “all rights or interests of whatever nature” 
And since a barga right has not been mentioned in section l6l(a)} of 
the Bengal Tenancy Act, 1885, it cannot be an ‘incumbrance’ under the- 
West Bengal Estates Acquisition Act., 1953. ` 

21. Itseems to us that for the definition of ‘incumbrance’ we are 
not required to rely on any provision of the Bengal Tenancy Act, 1885 
in view of the definition of ‘incumbrance’ in section 2(h) of the West 
Bengal Estates Acquisition Act,, 1953: We are required to construe 
the expression “all rights or interests of whatever nature” used in section 
2(h). And our construction is, as we have already stated, that excep- 
ting rights or interests expressly excluded, no other rights or interests 
would excape the ambit of the definition of ‘incumbrance’ in Section 
2(h). For the same reason, we are not required to take into considera- 
tion the definition of ‘incumbrance’ in section 2(6A) of the West Bengal 
Land Reforms Act, 1955. This definition was brought inte force for 
the purpose of the Land Reforms Act only. ` 

22. Fer all the reason aforesaid as the petitioner has come to this 
court only on the basis that he isa bargadar and his interest has not 
vested in the State, this application must fail. 
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23. The Rule is discharged. Interim orders, if any, are vacated. 
There will be no order ag to costs. 

24. The petitioner will be at liberty to make an application within 
a month from this’ date to the appropriate authorities for settlement 
of the lands which are the subject-matter of this application in favour 
of the petitioner, as prayed for, and the appropriate authorities would 
deal with the application according to law. The application, however, 
would have to be made within a month from date. 
Datta, J. : I agree. 
P.R. 
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{[ CONSTITUTIONAL WRIT JURISDICTION J 
Before Mr. Justice Amiya Kumar Mookerji 
Decision : May 12, 1978 
Gourpada Banerjee P F Petitioner 
Versis 

State of West Bengal & Ors. ae Respondents* 

West Bengal Service Rules, Part I— Rule 75(aa)—Impugned order 
made by I. G., Police on recommendation of Review Committee — Recom- 
mendation of Review Committee, not based on criteria laid down in 1973 
Memorandum— Procedure laid dov n in Bengal Secretariate Manual followed 
— Effect thereof — Where reasons for compulsory retirement may not be given 
— Whether such order can be made by appointing authority on subjective 
satisfaction — Materials germane to compulsory retirement should be 
basis of recommendation of Review Committee to appointing authority for 
taking action. 

In this Rule, the order of compulsory retirement of the petitioner 
made by the Inspector General of Police in exercise of his powers wader 
Rule 75(aa) of the West Bengal Service Rules (Part I) has been challenged. 

HELD: The Review Committee did not consider the petitioner's case 
according to the criteria laid down in the 1973 Memorandum. It is true 
that the absence of any grounds or reasons does not invalidate an order of 
compulsory retirement. But at the same time either in the recommendation 
of the review committee or in the requisite opinion formed by the appointing 
authority there must be an indication that such recommendation or opinion 
was formed on the basis of some materials germane to the issue 
that the government servant. shall retire compulsorily in the public 
interest.” ° 

Where it appears from the Minutes of the Review Committee that it 
had considered about the physical fitness, mental alertness, integrity and 
efficiency of a particular officer on reference to some of the adverse remarks 
recorded i in the confidential file of that officer which are relevant to form 

. #C. R No, 13433 (w) of 1973 
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* the opinion that the said officer shall retire in the public interest, in that 
cage simple acceptance of the recommendation would be sufficient compliance 
with the rules. No independent opinion is required to be formed by the 
appointing authority inasmuch as the recommendation itself is clear, explicit 
and germane to the issue. 

When an elaborate procedure has been laid down. for retiring a govern- 
ment servant under Rule 75(aa), in that case procedure laid down in para- 
graph 29 of the Bengal Secretariate Manual by appending one’s signature 
without noting anyhting, would not be in compliance with the requirement 
of the guidelines. 

In the instant case, the materials, placed bor the court do, not 
indicate that the Review Committee did consider any relevant material and 
on the basis of such materials recommended premature retirement of the 
petitioner, It is well settled that the court has jurisdiction to examine 
the grounds or materials germane to the issue of compulsory retirement. 
In the absence of relevant materials there could not be any formation of 
opinion by the appointing authority that the petitioner should retire under 
Rule 75(aa) of the West Bengal Service Rules, Part I. Accordingly the 
impugned order is liable to be quashed 


Cases referred to :— 
(1) S. K. Mitra v. Commissioner of Presidency Division, 80 CWN 
697 ' 


(2) A.C. Bose v. Union of India, 1974 CLJ 8 

(3) Krishena Kumar v. S. P. Saksena, AIR 1973 SC 1065 
Bhagapati Prasad Banerjee ad for the Petitioner 
Nara Narayan Gooptu and Anwar Hossain we wee for the Respondents 

The judgment of the Court was as follows :— 

This Rule is directed against an order of sompulsory retirement of 
the petitioner dated 25th of October, 1976 passed by the Inspector General 
of Police under Rule 75 (aa) of the West Bengal Service Rules, Part-I. 

2. Petitioner joined as a Sub-Inspector of Police in the month of 
January, 1944. Thereafter, he was promoted to the post of Inspector of 
Polise in May, 1959 and subsequently, confirmed in December, 1964.° For 
an ineident whieh took place in February, 1973, when some WNaxalites 
broke open the door of a Gun Dealer’s shop at Raigunj and looted 
arms and ammunitions, the petitioner was suspended from service on tlfe 
ground that he failed to exercise supervision over his subord*nates. 
Against the said order of suspension, he moved this Court,on lith of 
March, 1974 and obtained a Rule (1610 (w) of 1974) and also an interim 
order. The said Rule is now pending in this Court. Pursuant to the 
interim order, the petitioner was released from suspension and posted 
as Senior Adjutant, Home Guards, Balurghat, West Dinajpur. Towards 
the latter part of 1973, the petitioner was served with a cepy of an 
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adverse entry in the Annual Confidential Report for the year ending - 1972 ri 
wherein the following remarks were recorded :— A 

“An inefficient Cirele Inspector. He could not get work from 

the Officers working under him. Position of pending cases in his 
Circle is simply alarming. Does lot of touring but it seems without 
any effect. He should work hard to go further up in future.” 

3. Towards the middle of 1974, he was served with a copy of 
another adverse entry in his Annual Confidential Report for the 
year ending 3lst March, 1973 wherein the following remarks were 
recorded :— 

“Worked as CI Raigunj where his performance was most un- 
satisfactory. Had no attachment for the post, but was always keen 
to get out of the Circle and posted in Howrab Distriet. His con- 
trol over his subordinates was ineffective. He was found very inactive 
and laeking initiative. His supervision over crime control and law 
and order maintenance was very bad. During arms looting which 
took place in Raigunj town area in February, 1973, he was found 
utterly irresponsible. He came to know about the incident much 
latter on. This particular case showed very poor supervision on his 
part’. ` 

4. It is alleged by the petitioner that those adverse remarks were 
made malafide and vindictively as a counter blast to the petitioner’s writ 
application in this Court. In the meantime, the petitioner was superseded 
by many of his juniors. He made representation to the Inspector General 
of Police and also to the Secretary, Home (Police) Department, requested 
them to consider his case for promotion and having found that the said 
respondents did not consider the petitioner’s representation, he made 
another applieation under Art. 226 of the Constitution on or about 28th 
February, 1975 against his illegal supersession by his juniors. That Rule 
being Civil Rule No. 8687 (w) of 1975 is pending. An interim order was 
also granted to the effect that all promotions made would be subject to 
the result of the Rule. Sometime in November, 1973, a charge-sheet 
was issued to the petitioner. A departmental enquiry on the bassis of 
the said charge-sheet is now pending and the same has been stayed by this 
Court. On 9th July, 1976 adverse remarks for the year 1975-76 was 
communicated to the petitioner. The said remarks run as follows ;— 

7 “He did not give a good account of himself. Did not take any 
inifiative in training of fresh recruits and for organizing any refresher 
course.” e 

Against the said adverse remarks, the petitioner duly submitted repre- 
sentation to the IG of Police. On or about 30th November, 1976 the 
petitioner received the impugned order whereby he was to be retired from 
service under Ruls 75 (aa) of the West Bengal Service Rules, Part-I. Along 
with the said order, a cheque for an amount equivalent to 3 months pay 
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and ‘allowances was also given to the petitioner in lieu of notice. The said 
ogder was given effect toon and from Ist November 1976. It is alleged 
in the petition that the impugned order of cempulsory retirement is 
illegal and malafide inasmuch as the same was not passed in public inte- 
rest and there was no bonafide grounds and/or reason behind the said 
order. It is stated in the petition that the order of compulsory retire- 
ment during the pendency of the deparimental proceeding on the face 
of it, indicates that the same was passed by way of punishment which 
the respondents decided to impose upon the petitioner on the basis of 
the departmental proceeding om the alleged charges. The petitioner being 
aggrieved by the impugned order moved this Court under Art. 226 of 
the Constitution and obtained the present Rule. 

5. An affidavit-in-opposition has been filed on behalf of the 
respondents 1-6 and affirmed by Nipendra Chandra Paul, the Deputy 
Inspector General ef Police, Head Quarters, West Bengal wherein it 
is stated that the case of the petitioner was reviewed after his 
attainment of 55 years in accordance with the Memorandum dated 
15-5-73 and he was found not suitable to continue upto the age of 58 
years for better efficiency in the public interest. The said order of 
compulsory retirement has no nexus with the depratmental proceedings 
and neither the said order was passed by way of any punishment. 

6. The record of the review conmmittee was produced before 
me wherein it is stated “As regard Serial No. 10 Sri Gourpada Banerjee 
& ofs..........reeords are poor and their performance in the posts held 
by them during the last 5 years had been poor. The Review Committee 
is of the opinion that they are unsuitable for continuance in service and 
recommends that they should be retired compulsorily after they have 
completed the age of 55 years,” 

7. On the basis of the said recommendation, the appointing 
authority, the Inspeetor General of Police, did not form any indepen- 
dent opinion, but he simply accepted the recommendation of the com- 
mittee for the premature retirement of the petitioner. 

8. Mr. Banerjee, appearing on behalf of the petitioner urged only 
one point, that the appointing authority did not form any independent 
opinion on the basis of the materials germane to the issue that the peti- 
tioner should be retired compulsorily in the public interest. 

9. Mr. Gooptu, appearing on behalf of the respondents contended 
that the formation of the opinion is not required to be expressed in a 
particular form inasmuch as it is not enjoined by the instructions or the 
guidelines that the opinion should be supported by any reasons or ground. 
According to him, absence of grounds or reference to any fact or mate- 
rial does net necessarily mean that no bonafide opinion was formed by 
the appointing authority. In this connection, he referred to an extract 
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from the West Bengal Secretariate Manual. Paragraph 29 of the | said 
„Manual provides that, when an officer agrees with the proceeding note or 
recommendation he will append his signature without noting. In such 
circumstances the note will be regarded.as if it were recorded by him 
subject to any marginal remarks made by him to comment on or empha- 
sise any special point. 

10. Reliance was placed by Mr, Gooptu on the decision of this 
Court in (1) S.K. Mitra v. Commissioner of Presidency Division, 80 CWN 
697, wherein the compulsory retirement was justified even when no 
independent opinion was formed. by the appointing authority who only 
accepted the recomendation of the review committee. 

11. in (2) A.C. Bose v. Union of India. 1974 CLI 8, the recommen- 
dation of the review committee has been set out in paragraph 10 of the 
report. The committee recommended as follows:— (1) an overall 
assessment of the confidential records of the following officers does not 
justify their continuance of service and, therefore, they should be retired 
in public interest”. The Division Bench of this Court observed that the 
relevant minutes of the Review Committee’s meeting of the 26th July, 
1972, set out above, did not disclose the ground or material germane to 
the issue of compulsory retirement on the basis of which the appropriate 
authority formed the opinion that it was in public interest to make 
the order for compulsory retirement of the appellant. 

12. In 1973 Memorandum 4 criteria have been laid down. Peti- 
titioner’s case, however, does not fall in any of the criteria laid down 
in 1973 Memorandum Sub-clause (ili) of 1973 Memorandum lays down 
that if, on the result ofa review it is considered that an officer who 
had done well in the lower grade is not adequate to the responsibility 
of the post held by him or will not be able to perform efficiently the 
duties of the post he is likely to hold for the next three years, it weuld 
be desirable to consider him for premature retirement under this 
rule. 

13. The review committee did not consider the petitioner’s case accord- 
ing to the above criteria.. Itis true that absence of any grounds or 
reasong does not invalidate the order of compulsory retirement. But at the 
same time either in the recommendation of the review committee or in 
the requisite opinion formed-by the appointing authority there must be 
an*indication that such recommendation or the opinion was formed on 
the basis of some materials germane to the issue that the Governmeat 
servant shall retire compulsotily in the public interest. 

14. In S.K. Mitras case, 80 CWN. 697, the review committee 
recorded its opinion as follows :— 

“As regards point no. (ii) it appears that there are successive 
reports that the integrity of the officer is doubtful: The officer would 
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have been proceeded against departmentally had there been positive 
and concrete evidence against his integrity. : 

On the other hand, there are definite remarks that this officer 
works asa tout of the licensees and that his exit from the department 
will, increase realisation of taxes. 

This officer works in a revenue earning department and it seems 
that such an officer may not be kept in service at the cost of Govern- 
ment revenue when he can be retired under the service rules”. 


15. This Court observed that in view of the ‘majority opinion of 
the Review Committee which was accepted by the respondent No. 1, there 
could not be any doubt that there were existence of grounds or materials 
germane to the issue at the time the impugned order was passed by the 
respondent no. 1. There was, therefore, no merit in the contention of the 
petitioner that the respondent no. 1 did not form any independent opinion 
on the question of retirement of the petitioner in the public interest but 
he acted as per the recommendation of the Review Committee. 


16. In my view, the decision referred to by Mr. Gooptu has got 
no application to the facts and circumstances of the present case. 


17. Mr. Gooptu took pains to place various Modern English Dicti- 
onaries for the purpose of construing the meaning of the’ werd ‘opinion’. 
It is urged by Mr. Gooptu thal, the opinion might be expressed by con- 
duct. According to him, in the instant case, the conduct of the I. G. 
shows that he accepted the recommendation of the review committee. 
Accordingly, it was not necessary for him to form his independent opinion 
that the petitioner should retire in public interest. 


18. The word “opinion” means one’s view on a particular subject. 
It reveals a rational nexus between the fact considered and conclusion 
reached. It does not always lead to construction that process of forming 
Opinion is altogether subjective and it is beyond even te a limited scrutiny 
by the Court that such an opinion was not formed on relevant facts or 
the opinion so formed has no rational nexus to the object. The appoint- 
ing authority is required to form an opinion from certain facts and 
circumstances from which a reasonable man can come to a conelusion 
that the government servant should be retired in public interest. Opinion 
expressed by conduct does not enjoin the requirements of the Rules. The 
word “public interest.’ has a well defined meaning. The whole object of 
retiring a government servant prematurely is that, public money ghould 
vot be wasted in mixing retaining those officers who outlived their 
utility to the service, whose integrities are doubtful, who fre physically 
incapable of doing any work, who have lost efficiency and who are not 
mentally alert. These are some of the materials which are germane to the 
issue that a public servant should retire compulsorily' in public interest. 
Each case, however, is to be considered oa its own facts. There might 
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be some special and exceptional circumstanees or reasons for forming,an 
opinion that a public servant should retire compulsorily. 


19. Where it appears from the minutes of the Review Committee 
that it considered about the physical fitness, mental alertness, integrity 
and efficiency of a particular officer referring to some of the adverse 
remarks recorded in the confidential file of that officer which are relevant 
to form an opinion that the said officer shall retire in the public interest, ia 
that case the simple acceptance of the resommendation would be sufficient 
campliance with the rules. No independent opinion is required to be 
formed by the appointing authority inasmuch as the recomendation 
itself is clear, explicit and germane to the issue. 

20. In my view, when an elaborate procedure has been laid down 
for ratiring n Government servant under Rule 75(aa), in that case proce- 
dure laid down in paragraph 29 of the Bengal Secretariate Manual by 
appending one’s signature without noting anything, would not be in com- 
pliance with the requirements of the guidelines. 

21. In (3) Krishena Kumar vy. S.P. Saksena & Ors., AIR 1973 SC 
1365, the Supreme Court observed as follows :—- 


“The committee decided to review Appellants’ case from the point 
of view of physical fitness, integrity and efficiency. After giving the 
various details the committee expressed the following opinion in para 
6 of its report. Taking into account all the other facts the committee 
was of opinion that it would be neither in the publie interest nor in the 
interest of its own personal longevity to retain Shri Krishena Kumar 
in service beyond the age of 55 years. It is clear from the affidavit of 
the Comptroller and Auditor General that he studied the recommen- 
dation of the cemmittee and also considered the physical capacity, 
work and conduct of the appellant as revealed from his official records 
in order to form an opinion whether it was in public interest 
to retire the appellant after he had attained the age of 55 years. It 
was only after consideration of the entire materia! that he formed the 
opipion that it was in public interest to retire him. We are unable 
to see how in the presence of this material any argument can be raised 
that the appropriate authority did not form any opinion that the retire- 

ment of the appellant would be in public interest”. i 

22. In the instant case the materials placed before me do not indic- 
ate that the review committee did consider any relevant material and on 
the basis of suĉh material recommended premature retirement of the 
petitioner. Itis well settled that the court is entitled to examine the 
grounds or materials germane to the issue of compulsory retirement. In 
the absence of materials there could not be any formation Of opinion by 
the appointing authority that the petitioner should retire under Rule 75 
(aa) of the West Bengal Service Rules, Part-I. Accordingly, the 
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impugned order is quashed. This Rule is made absolute. There will 
be*no order for costs. 
23. Let the operation of the order be stayed for four weeks, as 
prayed for. 
N.C.S. 


[ CRIMINAL APPELLATE JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherjee 
Decision ; January 13, 1978 
Bhudev Mondal & Ors. see ...Petitioners (Respondents) 
Versus 35 

Lakhindar Mondal z» (Appellant) Opposite party* 

Restoration petition — Appeal allowed satem —Order of acquittal made 
by Magistrate set aside by appellate order— Whether Sec. 362 of Cr. P. Code 
is a bar~Interference by court for ends of justice in appropriate cases. 

This is an application for restoration of an appeal which has been 
allowed exparte on 31.8.77 and by an order of that date the order of 
acquittal made by the learned Magistrate was set aside and the opposite 
parties were convicted and sentenced. 

The question is whether section 362 of the Code of Civil Procedure 
would operate asa bar. In otherwords, whether this court is competent 
to set aside the final order passed by it in appropriate, cases. 

HELD: In the present case an order of acquittal was set aside by 
this court and the learned Advocate for the petitioners could not be present 
at the hearing of the appeal to place the case of the petitioners for reasons 
stated in the petition. That being so, the petitioners should be given a chance 
to place their case. Therefore the exparte order made on 31.8.77 by which 
the appeal was allowed should be recalled, 

Cases referred to :— 

(1) State of Bombay vy. Nilkanth Shripad Bhave, AIR 1954 Bom 65 
(2) Ramballabh Jha v. State of Bihar, AIR 1962 Pat 417 
Hari Narayan Mukherjee at for the Petitioners (Respondents) 
J. Islam for the Opposite party (Appellant) 

The judement of the Court ¥ was as follows :—- 

This is an application for restoration of an appeal which was 
allowed exparte en the 3ist August, 1977 and by the omer of 
that date the order of acquittal passed by the learned Magistrate 
was set aside and the petitioners were convicted and sentenced. 
It is stated that the petitioners live in a remote village in the district of 
Birbhum and it was not possible for the petitioners to keep watch on the 
case pending in this court. The petitioners came to know that the above 

*Criminal Appeal no. 300 of 1976. 
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appeal was allowed on the 31st of August, 1977 and the learned advocate 
Mr. Ujjal Kumar Sinha was not present in support of the petitioners’ 

case. The Petitioners came to know of the above fact on the 10th of 
September, 1977. It was stated to the petitioners by the clerk to the 

learned advocate that the learned advocate missed the list on August 31st, 

1977 and as such could not appear when the appeal was taken up for- 
hearing. In the circumstances, it is prayed that as the order of acquittal 
has been set aside and the petitioners have been convicted and as the 
petitioners could not place their ease for ends of justice the order 
passed on 31st August, 1977, be set aside and the appeal be. restored 

to file and be heard in the presence of the petitioners. Mr. J. Islam, learned 
Advocate appearing on behalf of the opposite parties opposes the appli- 

cation. Hecontends that section 362 of the Code prevents the court 
from altering or reviewing the judgment of final order. Section 362 reads 

as follows :—“‘Save as otherwise provided by this Code or by any other 
law for the time being in force, no court, when it has signed its judgment 

or final order disposing of a case, shall alter, or review the same 

except to correct a clerical or arithmetical error. That being so, it is 
submitted that the appeal was heard in presence of the learned advocate 
for the appellant. The learned advocate for the appellant placed the 

entire evidence on reeord. The Court considered the evidence and the 

facts and circumstances and was pleased to set aside the order of acquittal. 

In the circumstances, section 362 is a bar and this court cannot set aside 

the final order passed by it on the 31st August, 1977. 

2. Mr. Harinarayan Mukherji, learned advocate appearing on 
behalf of the petitioners submits that ia the exercise of inherent juris- 
dicition conferred on the court by section 482, this court for securing 
ends of justice can recall the order. In this case an order of acqui- 
ttal was set aside by this court and the learned advocate for the peti- 
tioners could not be present to place the case of the petitioners for 
reasons stated ia the petition. That being so, the petitioners should be 
given a chance to place their case. In support of the contention Mr. 
Mukherji relies on a full bench decision reported in (1) AIR 1954 Bombay 
6%(The State of Bombay v. Nilkanth Shripad Bhave & anr). This was a 
case under the old Code. It has been held “As section 561A was enacted 
to emphasise the fact that the High Court has the widest jurisdiction to 
pass orders to secure the ends of justice, 561A must give power to the 
High Court to entertain applications which are not contemplated by 
Criminal P. C. Therefore, if the High Court feels that the ends of justice 
require that an order should be made in an application, although 
the application is not contemplated by the Code, the High Court 
will entertain the application and make the necessary orders to secure 
the ends of justice. “Mr. Mukherji submits that in the present ease 
also the application for recalling the order may be entertained by the 
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court if the court feels that such an application should be allowed for 
énds of justice Mr. Mukherji also relies on a decision reported in 
(2) AIR 162 Patna 417 (Ramballabh Jha v. The State of Bihar). in this 
case, a judgment in appeal was delivered without giving reasonable 
opportunity to the appellant or his pleader to be heard in the case as 
required by section 421 of the Code. It was held that the judgment 
was passed without jurisdiction and the High Court has inherent power 
to make an erder for its being reheard. Relying on the proposition 
of law laid down in the cases referred to above and considering the facts 
and circumstances of the case, I am of opinion that the ex-parte order 
passed on the 31st of August, 1977 by which the appeal was allowed 
should be recalled. 

3. Inthe result, the application succeeds. The order passed on 
31st August, 1977 is recalled. Let the appeal be heard in presence of 
the parties. 


P.R. 
[CIVIL APPELLATE JURISDICTION} 
Before Mr. Justice Ganendra Narayan Roy 
Decision: June 2, 1978 i 
Renuka Dey Chowdhury & Ors. on Ta Appellants 
Versus 
Dharam Chand Sarda & Ors. i Respondents” 


Bengal Agricultural Debtors Act (7 of 1936 ), Sec. 37 A — Decision of 
Debt Settlement Board relating to dispute— Whether Board has to give 
reasons for its decision— Conditions specified in sec. 37A (1) should be 
fulfilled in order to be a valid award. 


Jurisdiction— Civil Court— Competency to decide question whether 
Tribunal had acted with jurisdiction and whether decision of Tribunal is 
according to provision of the Act. 


The Tapan Debt Settlement Board in making the award has failed 
to act in accordance with the provisions of Section 37A of the Bengal 
Agricultural Debtors Act and an omnibus bald statement by Bebt 
Settlement Board that the dispute was triable under section 37A of 
the Act was not sufficient to warrant that the Debt Settlement Board 
had really taken into consideration the question also whether the* 
conditions specified in section 37A (1) were fulfilled or not. It is &lso 
to be noted” that a judicial and/or quasi-judicial tribunal is, under an 
obligation to give reasons for its decision and in any event a’bald state- 
ment that the dispute is triable under section 37A without giving any 
reason therefor can not be held to be compliance with the provisions of 

* Appeal from Appellate Decree no. 963 of 1965. 
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the Act and/or proper discharge of judicial and/or quasi-judicial func- 
tions of a tribunal. : 
The Civil Court has jurisdiction to go into the question as to whee 
ther a particular tribunal had acted within the scope and ambit of its 
jurisdiction and whether it had determined certain facts in accordance 
with the provisions of the Act by determination of which it gets jurisdic- 
tion to adjudicate a dispute referred to the tribunal. 
Cases referred to :— f 


(1) Jnanendra Narayan Singh v. Momena Khatoon, 58 CWN 925 
(2) Sm. Krishnamont Dasi v. Baser Mondal, AIR 1963 Calcutta 225 
(FB) 
(3) Malkarjun Bin Shidramappa.v. Narahari Bin Shiyappa. 27 
Indjan Appeal 216 
(4) Sk, Fakir Bakshi yv. Muralidhar, AIR 1931 Privy Council 63 
(5) Turner Morrison & Co v. Monmohan Chowdhury, 37 CWN 29 
(6) Maharaja Suryakanta Acharya Bahadur v. Sarat Chandra Roy 
Chowdhury, 20 CLI 563 
Mrinal Kanti Ghosh Chowdhury and Mohanlal Dey ...for the Appellants 
Sudhis Dasgupta and Pradipta Roy ... wee .. for the Respondents. 


The judgment of the court was as follows :— 


This appeal arises at the instance of the defendants out of the judg- 
ment and decree passed by Additional Subordinate Judge, Balurghat’ in 
O.C. Appeal No. 33 of 1962 affirming the judgment and decree passed by 
the learned Munsif, Balurghat in O.C. Suit No. 178 of 1960. 

2. The plaintiffs respondents instituted the said 'O.C. Suit No. 178 of 
1960 for a declaration that the award made by the Debt Settlement Board 
at Tapan in Case No. 54/6 of 1943 under section 37A of the Bengal Agri- 
cultural Debtors Act was void and inoperative. There was further prayer 
for declaration of plaintiffs’ title to the suit properties and for recovery of 
possession thereof if it was found by the Court that symbolie possession 
had been taken by the defendants and such symbolic possession had 
amounted to dispossession of the plaintiffs, There was also prayer 
for permanent injunction. restraining the defendants from realising rents 
from thé tenants to the extetnt of 10 annas 8 pies share. 

The facts of the case may be stated in short as follows :— 


3. The putni rents in respect of touzi No. 894 of Dinajpur Collecto- 
rate*fell in arrears as a result of which there was a Rent Suit, being Rent 
Suit Ne:*1 of 1938 of the Court of the learned Subordinate Judge, Dinajpur. 
The said suit was decreed and the decree was put into execution in Rent 
Execution case No. 111 of 1936. The properties in question were auction 
purchased by the decree-holder on 9-2-1937 and delivery of possession 
thereof was also obtained by the said decree-holder through Court. The 
Touzi.was thereafter sold ata Revenue sale in Case No. 16/19 of 1938-39 
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_and-was auction purchased by Meghraj Sarda at a Revenue sale which 
took effect on June 29, 1938. Thereafter Meghraj sold the properties to 
the plaintiffs by registered kobala dated 21st July, 1939 and the plaintiffs 
came in possession thereof. Sometime thereafter the defendants applied 
to the Debt Settlement Board, Tapan under section 37A of the Bengal 
Agricultural Debtors Act in Case No. 54/6 of 1943 of that court. The 
said Board gave an award and on the basis of the said award the sale 
held in the aforesaid Rent Execution Case was set asideyby the Court 
of the Subordinate Judge, Dinajpur. The defendants thereupon obtained 
possession of 8 annas 8 pies which was of the putni interest in respect of 
the touzi in question through Court on 2Ist January, 1950. The plaintiffs 
contended that the said award by the Tapan Debt Settlement Board was 
void and inoperative and as aforesaid the said suit was instituted for the 
aforesaid declaration and for permanent injunction. 


4. The said suit was contested by the defendants by filing joint 
written statement, inter alia, denying the material averments in the plaint. * 
It was contended inter alia by the defendants that the award in question 
by Tapan Debt Settlement Board was not invalid and that the auction 
purchaser in the Rent Execution case in question and Meghraj Sarda, the 
auction purchaser at the Revenue Sale in question were only the benam- 
dars of the plaintiffs. It was also alleged that the suit is barred by resju- 
dicata and limitation and that the Court had no jurisdiction to declare 
the award in question as void and inoperative. 


S. It muy be stated in this connection that the suit was originally 
heard by the -learned Subordinate Judge and the said suit was dismissed 
on the finding that the Civil Court had no jurisdiction to set aside the 
award passed by the Debt Settlement Board and against the said judg- 
ment and decree of the learned Subordinate Judge, an appeal was 
preferred before the learned District Judge and on appeal the judgment 
and decree passed by the trial court was set aside and the suit was sent 
back for disposal on merits. Subsequently the pecuniary jurisdiction of 
the learned Munsif was raised and accordingly the suit was transferred 
in the Court of the learned Munsif for disposal and the said suif was dec- 
reed by the learned Munsif on the finding that the putni and darputni inte- 
rests in question had merged in the superior zamindary interest and as such 
there was no separate existence of putni and darputni in question at the 
relevant time when the sale took place, as a result of which, there was no 
question of annulment of encumbrance under section 37, of the Revenue 
Sales Act. Against the said judgment and decree, an appeal, being O.C. 
Appeal No. 33 of 1962 of the Court of the Additional Subordinate Judge, 
West Dinajpur at Balurghat was preferred. It is to be noted in this 
connection that along with O.C. Appeal No. 33 of 1962, Rent Appeal No. 
13 of 1955 arising out of Rent Suit No. 614 of 1954 was also taken up 
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for hearing. The Rent Suit No. 614 of 1954 was brought by the defen- 
dants against the sub-tenants after they had obtained symbolical possession 
through Court in execution of the award of the Debt Settlement Board. 
The learned Subordinate Judge came to the finding that the award in 
question was void and the order of delivery of possession in favour of the 
defendants was also not quite proper and as such the defendants did not 
acquire any interest in the property by virtue of the award passed by the 
Debt Settlement Board. Consequently it was held by the Subordinate 
Judge that the defendants were not competent to sue the sub-tenants for 
arrears of rent and the decree passed in Rent Suit No. 614 of 1954 in 
favour of the defendants was not maintainable in law and should be set 
aside without entering into the merits. On such finding, the learned 
Subordinate Judge dismissed the said O.C. Appeal No. 33 of 1962 and 
allowed the Rent Appeal No. 13 of 1955 The instant appeal before 
this Court was preferred by the defendants against the judgment and 
decree passed in the sdid O.C. Appeal No. 33 of 1962 affirming the judg- 
ment and decree passed in O.C. Suit No. 38 of 1960. 


6. Mr. Ghosh Chowdhury, the learned Counsel appearing for the 
appellants contended that the Civil Court had no jurisdiction to enter 
into the question of validity or legality of the award of the Debt Settlement 
Board in question. It was contended by Mr. Ghosh Chowdhury that the 
Debt Settlement Board being a Tribunal constituted under the Bengal 
Aaricultural Debtors Act, within the scope and ambit of its jurisdiction 
had made a finding both in respect of the merits of the proceeding before 
itand also in respect of the maintainability of the Debt Settlement 
proceeding and on such finding both in respect of the merits and also 
in respect of the maintainability of the proceeding, passed the impugned 
award, The plaintiffs not having availed of the provisions of appeal and 
revision under sections 40 and 40A of the Bengal Agricultural Debtors 
Act, the finding made by the Debt Settlement Board became final and 
the tribunal having acted within the scope and ambit of its special 
jurisdiction, the Civil Court had no autherity to go into the question 
of cogrectness and validity of the said award. Mr. Ghosh Chowdhury 
also contended that there was no inherent lack of jurisdiction in 
the instant case sofaras the Tapan Debt Settlement Board is con- 
Gerned. There was also no erroneous assumption of jurisdiction by the 
said Debt Settlement Board. Even assuming that an erroneous finding 
was made by the Debt Settlement Board on wrong appreciation of the facts 
of the case, $ich erroneous finding could have been rectified by taking 
recourse to appellate and/or revisional provisions of the Act as stated 
hereinbefore and such action not having been taken, the error in fact, if 
any, though lamentable, cannot be rectified by the Civil Court. Mr. 
Ghosh Chowdhury for this proposition referred to a number of decisions 


e- 
48 Renuka Dey Chowdhury v, Dharam Chand Sarda [1978 (2) CLJ 


* viz. the decision made in the case of (1) Jnanendra Narayan Singh v. 
Momena Khatoon, reported in 58 CWN 925, the decision made in the 
case of (2) Sm. Krishnamoni Dasi v. Baser Mondal, reported in AIR 
1963 Calcutta, page 225 (FB) and the decision made in the case of 
(3) Malkarjun Bin Shidramappa v. Narhari Bin Shivappa,.reported in 27 
Indian Appeal 216. Mr. Ghosh Chowdhury next contented that there 
was no merger of putni or darputni interest with the zamindary interest. 
It was contended that the zamindary interest of | anna 3 gandas l 
kada 1 kranti did not merge with the putai interest. It was contended 
by him that under the law of merger the entire lesser interest must 
merge with the greater interest or in other words, there shall be no 
existence of lesser interest after merger. Reference to section 111¢d) 
of the Transfer of Property Act was made in this connection by Mr. 
Ghosh Chowdhury. He also referred to the decision made ia the case of 
(4) Sk. Fakir Bakshi v. Muralidhar, reported in AIR 1931 Privy Council 
page 63 for this proposition. Mr. Ghosh Chowdhury also contended 
that unlike Bengal Tenancy Act, under the provisious of section 37 of 
the Bengal Revenue Sales Act, even after revenue sale an undertenure 
subsists unless such undertenure is annuled and reference was made by 
Mr. Ghosh Chowdhury for this proposition to the decision made in the 
case of (5) Turner Morrison & Co. v. Monmohan Chowdhury, reported in 37 
CWN. page 29. Mr. Ghosh Chowdhury contended that in the facts 
and circumstances of the case, there could not be any merger in law 
and the undertenure interest in question also subsisted. Accordingly 
the provisions of section 37A of the Bengal Agricultural Debtors Act 
were applicable in the facts and circumstances of the ease. Mr. Ghosh 
Chowdhury further contended that the record of rights had no founda- 
tion and in any event, the record of rights does not establish any title 
to the property in question but the record of rights is only a proof of 
title by possession. Mr. Ghosh Chowdhury contended that it would 
appear from the award of the Tapan Debt Settlement Board that 
the Board came to the finding that on the basis of the papers 
produced by the debtor, it transpired that the dispute was triable 
under section 37A of the Bengal Agricultural Debtors Act. Mr. Ghosh 
Chowdhury contended that although elaborate reasonings were not given 
for the said finding but as the said Debt Settlement Board came to the 
finding that section 37A of the Bengal Agricultural Debtors Act was 
applicable in the facts of the case, it would but be held that the Board 
had also decided about the maintainability of the proceeding. 

7. Mr. Dasgupta the learned Council appearing for the respondents 
however, contended that as Meghraj Sarda purchased the touzi at revenue 
sale, he held the interest ef the Crown subject to the payment of 
revenue but he did not held the interest of a tenant or the interest of 
the deoree-holder. For this proposition, Mr. Dasgupta referred to a 
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decision of this Court made in the case of (6) Maharaja Surya’ Kanta 
Acharya Bahadur v. Sarat Chandra Roy Chowdhury, reported in 20 CPJ., 
page 563. Mr. Dasgupta further contended that in the special facts and 
circumstances of the case it should be noted that Ibrahim Chowdhury held 
14 annas 6 gaddas 2 karas 2 krantis share of zamindary interest and the 
balance of interest was held by Rajani, Madhuri, Narayan and others. It 
was only Ibrahim who gave putni interest to Rajani, Madhuri and 
Ramendra and such putni interest was sold to the plaintiffs. Thereafter 
Ibrahim Chowdhury filed Rent Suit No. 1 of 1933 of the Court of the Sub- 
ordinate Judge, West Dinajpur against putnidars and obtained a decree. 
The said Ibrahim Chowdhury thereafter sold his maliki right and also 
the interest obtained by the decree to one Ram Kishan Rador. The said 
Ram Kishan filed Rent Execution Case No. 11! of 1936 and as purchaser 
in auction the putni and darputni interest, Ram Kishan also took delivery 
of possession of such interest through Court. Thereafter, the entire touzi 
was put to revenue sale for default of payment of revenue and on 24th 
September, 1938 Meghraj Sarda purchased the touzi at revenue sale and 
in December 19, 1938, Meghraj Sarda took delivery of possession through 
Court. The plaintiffs purchased their interest from Meghraj Sarda vide 
Ext. 1. Rajani and others thereafter filed applications under section 37A of 
the Bengal Agricultural Debtors Act for setting aside the rent sale to the 

extent of 10 annas and old shares. Mr. Dasgupta contended that the relevant 
date under section 37A of the Bengal Agricultural Debtors Act was Dece- 
mber 20, 1939. Accordingly in the facts as stated hereinbefore, it is quite 
clear that prior to such relevant date the entire putni and darputni interests 
which were granted by Ibrahim Chowdhury merged with the Zamindary 
interest and as such it cannot be contended that there was no merger. Mr. 
Dasgupta further contended that in the aforesaid facts and circumstances 
of the case it is also quite evident that on the date of the application 
under section 37A of the Bengal Agricultural Dzbtors Act the applicants 
ie. Rajani and ors. had no subsisting interest which, asa matter of fact, 
had merged and by virtue of the purchase at a revenue sale, Meghraj 
Sarda obtained a valid title to the property and he also obtained posses- 
sion thfough Court. Accordingly, Mr. Dasgupta contended that the 
proceeding under section 37A of the Bengal Agricultural Debtors Act 
was not maintainable. 

e 8 Mr. Dasgupta contended that under the provisions of sub- 
section ¢2) of Section 37A of the Bengal Agricultural Debtors Act, the 
Debt Settlemegt Board was under an obligation to determine as to 
whether conditions specified under section 37A(1) are fulfilled or not. 
Mr. Dasgupta contended that this is a mandatory prevision and the 
Board is bound to determine it explicitly andin elear term. Mr. Das- 
gupta contended that a mere omnibus and bald statement that the dis- 
pute was triable under section 37A by the Debt Settlement Board cannot 
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be held as compliance of provisions of section 37A{2). Mr. Dasgupta 
coħtended that if the tribunal fails to act in accordance with the provisions 
of the Act by which the tribunal gets jurisdiction and power, it is always 
open to the Civil Court to look into the question as to whether the 
tribunal had acted within its power or whether the tribunal had over- 
steped its limits. Mr. Dasgupta contended thatin the instānt case, the 
Debt Settlement Board faild to determine the conditions specified in 
section 37A(1) as required to be done under section 37A12). The tribunal 
had therefore clearly acted illegally and without jurisdiction and as such 
the award of the tribunal can be lawfully questioned by the Civil Court 
and the Civil Court was also quite competent to hold that the finding 
of the tribunal was illegal and without jurisdiction. Mr. Dasgupta also 
referred to the Full Bench decision made in the case of Sm. Krishnamoni 
Dasi (Supra) and referred to the decision of Laik J. It was held by Laik 
J. in the said decision that it is for the Courts of general civil jurisdiction 
to determine what is the scope or the authority given to a, statutory 
tribunal and to investigate the question as to whether a special or 
subordinate tribunal has acted within the limits of its jurisdiction. Even 
where jurisdiction is given to the statutory tribunal to determine certain 
facts sø as to give itself jurisdiction, it will be for the Court of general 
jurisdiction to adjudicate as to what are the powers which the statute 
has given to such an authority or tribunal. Mr. Dasgupta contended 
that in the aforesaid facts and circumstances, it was quite clear that the 
conditions specified in section 37A(1} were not fulfilled and the Debt 
Settlement Board though under an obligation to make a positive finding 
in that regard faild to do so and as such the award of the Board was 
illegal and without jurisdiction and the Civil Court rightly decided that 
the award of the Debt Settlement Board was void. Mr. Dasgupta 
contended that the question of taking appeal or revision under section 40 
or 40A did not arise in the present facts and circumstances of the case 
inasmuch as it is not the case of the plaintiff that the tribunal had acted 
within the scope and ambit of its jurisdiction but while acting within 
such scope and ambit of its jurisdiction, it had made some egroneus 
finidings. Mr. Dasgupta contended that without determining as to 
whether the conditions specified in section 37A(!) were fulfilled or not, 
the tribunal had no authority to proceed in the matter and the tribunal 
having proceeded without such determination the adjudication of the 
tribunal must fail on the face of it. Mr. Dasgupta also contendéd that 
as a matter of fact the conditions specified in section 37A6l) were also 
not fulfilled and as such the tribunal could not assume any jurisdiction 
in the matter. Mr. Dasgupta further contended that the putni or dar- 
putni interest in its entirety had merged because such putni and darputni 
interests were created only by Ibrahim Chowdhury to the extent of his 
share in the zamindary interest. 
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9. Inmy view, the contention made by Mr. Dasgupta are of 
substance and I am inclined to accept the same, I am of the view that 
Tapan Debt Settlement Board failed to act in accordance with the pro- 
visions of section 37A of the Act and the omnibus bald statement by 
the Debt Settlement Board that the dispute-was triable under section 37A 
of the Act was not sufficient to warrant that the Debt Settlement Board 
had really taken into consideration the question as to whether the condi- 
tions specified in section 37A (1) were fulfilled or not. It is also to be 
noted that a judicial and/or quasi-judicial as tribunal is under an obligation 
to give reasons for its decision and in any event a bald statement 
that the dispute is triable under section 37A without giving any reason 
therefor cannot be held to be compliance with the provisions of the Act 
and/or proper discharge of judical and/or quasi judicial functions 
of a tribunal. Iam also of the view that the Civil Court has jurisdic- 
tion to go into the question as to whether a particular tribunal had 
+ acted within the scope and ambit of its jurisdiction and whether it had 
determined certain facts in accordance with the provisions of the Act 
by determination of which it gets jurisdiction to adjudicate a dispute 
referred to the tribunal. Accordingly, the appeal fails and the judgment 
and decree of the Court of Appeal below is affirmed but in the facts and 
circumstances of the case, I make no order as to costs. 
S. P. M. 


[ SPECIAL JURISDICTION (INCOME TAX) 
Before Mr. Justice Samarendra Chandra Deb and Mr. Justice 
Sudhindra Mohan Guha 
Decision: April 21, 1978 
M/s. East India Pharmaceutical Works Ltd., Calcutta... Applicant 
Fersus 

Commissioner of Income Tax, West Bengal-V, Calcutta...Respondent* 

Interest on money borrowed for payment of income tax— Whether 
allowable as business expenditure — Section 37:1), Section 40(a) (ii), Section 
80 V of the Income Tax Act, 1961. 

The assessee had an overdraft account with a bank and utilised this 
acaount for payment of income tax and claimed the proportionate interest 
paid oa the said amount as an allowable expenditure under Section 37(1) 
of the Income Tax Act, 1961. The Income Tax Officer disallowed the 
claim. The appeals filed by the assessee were dismissed by both the 
Appellate Authorities by following the case of Mannalal Ratanlal v. 
Commissioner of Income Tax, 58 ITR 182. 

On a reference at the instant of the assessec : — 


*I-Tax Reference No. 404 of 1975. 
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HELD: (a) The expenditure incurred or laid out for the purpose of 
payynent of -income tax cannot fall within the scope of the expression “for 
the purpose of business”. In view of Section 40(a){ii),no commercial 
Principle, whatsoever can make the income tax levied on the profits or gains 
of any business, a deductible expenditure under Section 31(1) of the Act. 

(6) Section 80-V applied to all assessees alike. It is not confined to 


any particular source of income nor it is based on any commercial. principle 
or commercial expediency. 


(ce) Payment of income tax or the interest paid on the borrowed 
money, for the payment of income tax is not at all related with the purpose 
and the object of the business. And no element of trade in its commercial 
sense being involved in it, the commercial principles and the commercial 
expendiency must be left out of consideration in determining this issue. 


Cases referred to :— 


(1) Mannalal Ratanlal v. Commissioner of Income Tax, 58 ITR 182. 

{2) ` Commissioner of Income Tax, Bombay North v. Chandulal Keshav- 
lal & Co, 38 ITR 601 : 

(3) Commissioner of Income Tax, Kerala v. Malayalam Plantations 
Ltd. 53 ITR 140 £ 

(4) Kesoram Industries & Cotton Mills Ltd. v. Commissioner of 
Wealth Tax (Central), Cal. 59 ITR 767 

(5) Travancore Titanium Product Ltd. v. Commissioner of Income Tax, 
Kerala, 60 ITR.277 

(6) Shree Minakshi Mills Ltd. y. Commissioner of come Tax, Mad. 
63 ITR 207 , 

(7) Commissioner of Income Tax. West Bengal v. Birla Cotton Spg. 
& Wyg. Mills Ltd., 82 ITR 166 

(8) . Indian Aluminium Co. Ltd. v. Commissioner of Income Tax, W. B., 
84 ITR 735 ; 

(9) Aruna Mills Lid. yv. Commissioner of Income Tax, Ahmedabad 
31 ITR 153 i 

(10) Maharajadhiraj Sir Kameswar Singh v. Commissioner of ROE 
Tax, Patna, 42 ITR 774 

(11) Commissioner of Income Tax, Gujarat v». Mrs. indiana Ratanial 


70 ITR 353 

(12) Commissioner of Income Tax v. Orlental Carpet Manufacturers 
(India) Pyt. Ltd. 90 ITR 373 e 

(13) Dalmia Dadri Cement Ltd. v. Commissioner of Income Tax, 86 
ITR 577 ` . 

(14) Madhay Pa. Jatia y. Commissioner of Income Tax, U.P. 87 ITR- 
298 


(15) Commissioner of Income Tax v. Calcutta Landing & ` Shipping Co. 
Ltd. 17 Y¥R 575 
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(16) Waldies Ltd. v. Commissioner of Income Tax, West Bengal-IIT, 
110 ITR 577 
(17) Dalmia Dadri Cement Lid y. Commissioner of Income Tax, 
Delhi (Central), 90 ITR 297 
(18) Ashton Gas Co. v. Attorney General, 1906 AC 10 
(19) State of Orissa y Sudhansu Sekhar Misra, AUR 1968 SC 647: 
(20) “Privy Purse Case’ AIR 1971 SC 530 
Kalyan Ray and Manas Banerjee id ae - for the Applicant 
Ajit Sengupta and Prabir Majumdar ee an for the Respondent 
The judgment of the court was as follows :— 


Deb, J.: This is á Reference under section 256(1) of the Income-tax 
Act 196{. The assessment year is 1972-73 The previous year ends on 
December 31, 1971. The question before us runs thus : 

“Whether, on the facts and in the circumstances of the case, the 
Tribunal! was right in holding that the payment of interest of Rs. 28, 
488/- on money borrowed for payment of income-tax was not an 
expenditure laid out wholly and exclusively for the purpose of business 
as contemplated by sub-section (1) of section 37 of the Income-tax 
Act, 1961 ?” 

The assessee is a company. The company had an overdraft account with a 
bank and utilised this account for payment of income-tax and claimed the 
proportionate interest paid on the said amount as an allowable expenditure 
under section 37(1) of the Incomse-tax Act, 1961 (hereinafter referred to 
as the Act). 

2. The Income-tax Officer disallowed the claim. The appeals filed 
by the assessee were dismissed by both the Appellate Authorities by 
following the ease of (1) Mannalal Ratanlal v. Commissioner of Income-tax, 
S58 ITR 182. 


3. S.P. Mitra, J., (as he then was) speaking for this Court in the 
aforesaid case, held that the interest paid on a borrowed amount for pay- 
ment of income-tax is not a deductible expenditure under Section 10/2) 
(xv) of the Indian Income-tax Act, 1922. 


§. Mr. Kalyan Ray, learned counsel for the assessee, argues before 
us that the aforesaid case was wrongly decided by .this Court in viewof 
the following decisions of the Supreme Court: 

“* (2) Commissioner of Income-tax, Bombay North v. Chandulal Kes- 
havlal& Co., 38 ITR 601; (3) Commissioner of Income-tax, Kerala y. 
Malayalam Plantations Ltd., 53 ITR 140 ; (4) Kesoram Industries & Cotton 
Mills Lid. v. Gommissioner of Wealth-tax (Central\, Calcutia, 59 ITR 767; 
(5) Travancore Titanium Product Ltd vy. Commissioner of Income-tax, 
Kerala, 60 ITR 277; (6) Shree Minakshi Mills Ltd. v. Commissioner of 
Income-tax, Madras, 63 ITR 207; (7} Commissioner of Income-tax, West 
Bengal y. Birla Cotton Spinning & Weaving Mills Ltd, 82 ITR 166; and 
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(8) Indian Aluminium Co. Lid, v, Commissioner of Income-tax, West 
Bengal 84 ITR 735. 

e` 5. In the case of (4) Kesoram Industries & Cotton Mills Ltd., (supra), 
the assessee was a company and therefore Mr. Ray argues that in this 
case the Supreme Court has held that “the income-tax liability of a com- 
pany is a trading debt”. But we reject it as the Supreme Court has not 
Said so and we must not misread it, as rightly said by Mr. Ajit Sengupta. 
learned counsel for the Revenue. 

6 Now, in (3) Malayalam Plantations Ltd. (supra), at page 150 of 

the Report, the Supreme Court says this : 

“The expression ‘for the purpose of the business ‘is wider in scope 
than the expression, for the purpose of earning profits’. Its range is 
wide ; it may take in not only the day to day running of a business 
but also the rationalisation of its administration and modernisation of 
its machinery ; it may include measures for the preservation of the 
business and for the protection of its assets and property from expro- 
priation, coercive, process or assertion of hostile title ; it may also 
comprehend payment of statutory dues and taxes imposed as a pre-coa- 
dition to commence or for carrying on of a business ; it may compre- 
hend many other acts incidental to the carrying on of its business.” 


7. Mr. Ray picks up the words “‘it may also comprehend payment 
of statutory dues and taxes” and argues that the expression ‘‘for the 
purpose of the business” is wide enough to include payment of income-tax, 
but we reject it, for the payment of income-tax is not a pre-condition 
either for commencing or for carrying on of a business. 

8. Mr. Ray then cites the cases of (2) Chandulal Keshavlal, (supra), 
(5) Travancore Titanium Product Ltd., (supra), and (8) Indian Alumium Co. 
Ltd., (supra), and argues that on the ground of commercial expediency, 
trading principles and commercial practice it should be held that the interest 
paid by the assessee on the borrowed money for the payment of income- 
tax is an expenditure incidental to the business of the assessee and as such 
it is a deductible expenditure under section 37(1) of the Act. He also 
places strong reliance on the case of (7) Birla Cotton Spinning And Weaving 
Mills Ltd., (supra) at p. 172 of the Report, where the Supreme Gourt 
says this : 

“It must be remembered that the earning of profits and the pay- 
ment of taxes are not isolated and independent activities of a businesse 
These activities are continuous and take place from year to year dyring 
the whole period for which the business continues.” 

He argues that the payment of income-tax is a business agtivity of a 
trader and that even if an expenditure is not directly related to the earning 
of income it may still be regarded as an admissible deduction as observed 
by the Supreme Court in the case of Meenakshi Mills Ltd., (supra), at p. 
213 of the Report. 
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9. Now, in the case of (7) Birla Cotton Spinning And Weaving’ Mills 
Lid , (supra), assessments for certain assessment years had already become 
final and investigation proceedings were started against the assessee regar- 
ding those assessment years. Ifthe result of the said investigations went 
against the assessee its business would have been totally -annihilated in 
as much the assessee would have been liable to pay a huge tax for 
those assessment years In those circumstances, the assessee had to incur 
law charges and expenses to fight out the said investigation and claimed 
those amounts as deductible expenditure. The Supreme Court held that 
those amounts were deductible expenditure because the assessee had to 
incur those expenditure for the purpose of protection and preservation 
of its business. 

10. Mr. Ray also fails to notice that the Supreme Court 
has used the expression “the earning of profits” and not the expression 
“for the purpose of business”. in its aforesaid dictum which was 
made on a different context and has no bearing on the questien in this 
Reference before us. Similarly, the aforesaid decisions of the Supreme 
Court cited by him were decided on different facts and they do not apply 
to the case in hand. 


11. tis a settled law that the expression “for the purpose of a 
business” is wider in scope than the expression ‘‘for the purpose of earning 
profit”. It is also a settled law that an expenditure cannot be allowed 
as a business expenditure under Section 37(1) of the Act unless it was 
incurred or laid out directly or indirectly by an assessee wholly and 
exclusively for the purpose of his business. 


12. A trader carries on the business forthe purposes of earning 
profits and not for the purposes of paying the income-tax. No business 
is ever carried on, nor can it be carried on with the object of paying the 
income-tax. Though “the earning of profits and the payment of taxes 
are not isolated and independent activities.of a business’’, it cannot be said 
that the expenditure incurred or laid out for the purpose of the payment 
of income- tax should fall within tig scope of the expression “for the 
purpose of the business”. 

13. In (9) Aruna Mills Ltd. v. Commissioner of Income-tax, Ahmedabad, 
31 ITR 153, the Bombay High Court has rejected the claim for deduction 
of interest paid under Section !18A(7} of the Indian Income-tax Act, 1922 
with fn observation that it “is difficult to understand how, when a ‘busine- 
ssman commis default in discharging his statutory obligation, the conse- 
quence of that default could constitute an expenditure exclusively made 
for the purpose of his business.” 

14. Mr. Ray disputes the correctness of the aforesaid observation 

‘and argues that the payment of income-tax should he held to be business 
expenditure on commercial principles or on the ground of commercial 
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„Expediency. In support of this contention he places reliance on clause 3 
of item (vi) of Schedule VI of the Companies Act, 1956 and argues that 
the amount of income-tax payable by a company must be debited to the 
profit and loss account and therefore in determining the trading profits 
of a company the amount of income-tax is a proper charge. But there is 
no merits in his contention in view of item (h) of clause (x) of the afore- 
said Schedule which specifically provides that the taxes on income can- 
not be included in the profit and loss account. 

45. In (10) Maharajadhiraj Sir Kameswar Singh v. Commissioner of 
Income-tax, Paina, 42 ITR 774, Ramaswami C.J., at page 778 speaking for 
the Patna High Court says that “a deduction of interest on money 
borrowed for payment of taxis not a legitimate deduction”. At page 
779 of the Report his lordship further says: “nor can the interest pay- 
able by the assessee be claimed as business expenditure under section 10(2) 
(xv) of the Indian Income-tax Act, 1922”. 

16. This Court in the case of (1) Mannalal Ratanlal, (supra) has 
followed the aforesaid decision of the Patna High Court. The case of Man- 
nalal Ratanlal (supra), has been followed by the Gujrat High Court in the 

case of (11) Commissioner of Income-tax. Gujarat v. Mrs. Indumati Ratanlal 70 
ITR 353, by the Punjab High Court in case of (t3) Dalmia Dadri Cement 
Ltd v. Commissioner of Income-tax, 86 YTR 577, by the Allahabad High 
Court in the case of (14) Madhay Pd. Jatia v. Commissioner of Income-tax, 
U.P. 87 ITR 298, and again by the Punjab High Court in the case of 
(12) Commissioner of Income-tax v. Oriental Carpet Manufacturers (India) 
Pvt, 90 IFR 373. 

17. In case of Birla Cotton Spinning and Weaving Mills Lid., 
(supra), the Supreme Court has approved the decision of this Court in 
the case of (15) Commissioner of Income-tax v. Calcutta Landing & Shipping 
Co, Ltd., 77 ITR 575, in which this Court did not differ from Afannalal 
Ratanlal case, (Supra), and only distinguished it on facts. 

18. In the case of (16) Waldies Ltd. v. Commissioner of Income tax, 
West Bengal III, reported in 110 ITR 577, this Court followed the ease 
of Maxnalal Ratanlal, (supra), by rejecting the same arguments made 
before us by Mr. Ray. ° 

19. In (17) Dalmia Dadri Cement Ltd v. Commissioner of Income-tax 
Delhi (Central), 90 ITR 297, it was argued that the earlier case of (13) Dal- 
mia Dadri Cement Ltd. v. Commissioner of Income-tax, (supra), was wrongly 
decided in view of the judgment of the Supreme Court in the case of „Birla 
Cotton Spinning and Weaving Mills Ltd, (supra), and Mr. Ray repeats 
the same arguments but the Punjab and Haryana High Cagtrt rejected 
those arguments. And we respestfully agree with the reasons given by 
their lordships in rejecting those arguments. 

20. Further, section 40(a} (ii) of the Act provides that notwith- 
standing anything to the contrary in section 30 to 39, in computing the 
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income chargeable under the head “profits and gains of business or 
profession” any sum paid on account of tax levied on the profits or gains 
of any business or profession or assessed at a proportion of, or otherwis¢ 
on the basis of, any such profits or gains shall not be deducted. There- 
fore no commercial principal whatsoever can make it a deductible 
expenditure under section 37(1) of the Act in view of the aforesaid 
mandate of the law. 

21. Further, the provisions of section 80V, introduced with effect 
from April 1, 1976 by section 26 of the Taxation Laws (Amendment) 
Act, 1975, cannot be ignored in deciding the instant question before us. 
It provides that any interest paid by an assessee in the previous year on 
any money borrowed for the payment of tax due from him under the Act 
shall be deducted in computing his total income. 

22. Seetion 80V applies to all assessees alike. It is also not con- 
fined to-any particular source of income, nor it is based on any commer- 
cial principle or commercial expediency. 

23. Hence to accept the argument of Mr. Ray that the interest 
paid on money borrowed for the payment of income-tax is a deductible 
expenditure under section 37(1) of the Act is to hold that with effect 
from April 1, 1976 an assessee whose income is taxable under section 28 
of the Act is entitled to a double deduction for the same amount namely 
in the computation of his business or professional income and again 
in the computation of his total income and accordingly his contention 
must fail, for we are unable to impute such a lack of wisdom in the 
legislature. 

24. However wide may be the term “commercial expendiency”, 
an expenditure cannot be allowed as a business expenditure under section 
37(1) of the Act unless it is directly or indirectly incurred or laid out 
wholly and exclusively for the purpose of the business that is to say for 
the purpose of carrying on or carryiag out of the business. And it is futile 
to argue that each and every expenditure incurred by a trader is a deduc- 
tible expenditure. 

25. Now in (18) Ashton Gas Co. v. Attorney General, 1906 AC 10 at 
page 12 of the Report, Lord Chancellor says this ; 

“The income-tax is a charge upon the profits; the thing which 

is taxed is the profit that is made and you must ascertain what is the 

Profit that is made before you deduct the tax—you have no right to 

deduct the income-tax before you ascertain what is the profit. I 

cannot understand how yeu can make the income-tax part of the 
expenditury. 

26. Since the amount paid as income-tax is not an expenditure at 
all, not even a business expenditure, it cannot even be argued that the 
interest paid by a trader on the money borrowed for the payment of 
income-tax is a business expenditure on any eommercial principle, not 


58 State of Assam v. Stresscon Engineering Co. {1978 (2) CLI 


even’on the ground of commercial expediency. Further, the payment 
ef income-tax or the interest paid on the borrowed money for the pay- 
ment of income-tax is not at all related with the purpose and the object 
of the business. And no element of trade in its commercial sense being 
involved in it, the commercial principles and the commercial expediency 
must be left out of consideration in determining this issue. 

27. Mr. Ray in desparation has picked up a line or two from one 
or the other judgment of the Supreme Court dehors their context as 
Mannalal Ratanial case, (supra), stares at his face, but in the (20) “Privy 
Purse case”, AIR 1971 SC 530, at p. 578 of the Report, Shah J. (as 
his lordship then was) says this : 

“It is difficult to regard a word, a clause or a sentence occur- 
ing in a judgment of this court, divorced from its context as contain- 
ing a full ‘exposition of the law on a question when the question 
did not even fall te be answered in that judgment”. 

28. As already said, the instant question before us ‘did not even 
fall to be answered in” those judgments of the Supreme Court cited by 
Mr: Ray and those observations have no bearing on it. Further,’ a 
“decision is only an authority for what it actually decides. What is of 
the essence in a decision is its ratio and not every observation found 
therein, nor what logically follows for the various observations made 
jn it’, as.said by Hedge, J. while speaking for the Supreme Court in 
the case of (19) State of Orissa v. Sudhansu Sekhar Misra, AIR 1968 
SC 647, at page 651 of the Report. 

29. For all the aforesaid reasons we rejeet the arguments of Mr. 
Ray and answer the question in the affirmative and in favour of the 
Revenue without making any order as to costs. 

Guha, J.: I agree. 

A. S. G. 


[ CIVIL APPELLATE JURISDICTION Jj 

Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice * 
Bimalendra Nath Maitra 

Decision: May 12, 1978 


State of Assam & Anr. Appellaats 


Versus ° 
Stresscon- Engineering Co. (P) Ltd. i PR Respondent* 
Arbitration Act (X of 1940), Sec. 20— Application uader— Cause of 
action partly arising within territorial jurisdiction of Alipore Court— Wheth- 
er Alipore Court has jurisdiction to entertain and dispose of instant applica- 
tion under sec, 20— Whether notice under sec. 80 C.P.C.is necessary for initia- 
ting such proceeding— Whether there is absence of mutuality in clause 25 of 
* Appeal from Original Decrees nos, 455 of 1976 and 30 of 1977. 
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Agreement —Award, whether binding on both the parties—Award of Costs 
in such proceeding. 


These appeals arise out of an application under section 20 of the 
Arbitration Act, 1940. 


It is contended that the-court of the subordinate Judge at Alipore 
has no jurisdiction to entertain and dispose of the application under 
section 20 of the Act filed by the respondent inasmuch as the court at 
Shillong is the appropriate court and not the Alipore Court. 

HELD: The contention is not tenable. Inthe facts of the present 
case it appears that a part of the cause of action arose within the juris- 
diction of the Alipore Court which disposed of the said application under 
section 20 of the Act. That being so. a part of the cause of action upon 
which the arbitration agreement relates arose within the jurisdiction of the 
Alipore Court and as such Alipore Court has also the jurisdiction to deal with 
such the matter, 

The next contention of the appellants is that it is necessary that a 
notice under section 80 of the Civil Procedure Code has to be served upon 
the appropriate authority for the purpose of initiating the instant pro- 
ceeding under section 20 of the Arbitration Act. 

HELD: For the purpose of commencing a proceeding under section 
20 of the Arbitration Act, no notice under section 88 of the Code is at all 
necessary. 


The third contention of the appellants is that there is no mutuality 
in the arbitration agreement in clause 25 of the Tender (contract) inas- 
much as, the contractor, one of the parties, can alone refer any dispute 
under the agreement to the arbitrator and that the same is binding only 
on the contractor and not on the other party. 

HELD: Clause 25 of the Tender makes it quite clear that there is 
mutuality in the contract and in the instant case, both the parties to the 
contract, in fact, referred the disputes for the arbitration to the Chief Engi- 
neer. Clause 25 is the arbitration clause which should be read with clause 
23 of she Agreement. The cardinal purpose of an arbitration is to resolve 
the disputes between the parties to the Agreement. Where the decision of a 
person is binding only on one of the parties and not on all the parties to the 
disputes, it cannot said that the functions which the person giving the 
decision is discharging is arbitral in character. Reading clause 25 with 
clause 23, it appears that the decision should be final, conclusive and binding 
on all the parties to the contract. In other words, clauses 23 and 25 
of the Agreement empower both the parties to refer matters in dispute to the 
arbitrator and the Arbitrator’s award would be binding on both the parties. 

If the arbitrator named in the Agreement fails to act as such or cannot 
act, the court has the power to fillup that vacancy. 


Clauses 23 and 25 read together provide that each party has agreed to 
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refer the disputes to the arbitration and the award of the arbitrators or of 
the ereferee is binding on both the parties to the Agreement. 
The court below committed an error in awarding costs in this matter. 
Cases referred to :— 
(1) Hakam Singh v. Gammon (India) Ltd, AIR 1971 SC 740 
(2) Firm Ramchand & Sons v. Governor General, AIR 1947 Sind 147 
(3) Gian Singh v. Atma Ram, AIR 1933 Lahore 374 
(4) S. P. C. Engineering Co. v. Union of India, AIR 1966 Cal. 259 
(5) Secretary of State v. Kundan Singh. AIR 1932 Lahore 374 
(6) State of U. P. vy. Padam Singh, AIR 1971 All 270 
(7) Baron v. Sunderland Corporation, 1966 (1) All E.R. 349 
` Ananga Kumar Dhar and Ranjit Kumar Ray Chowdhury...for the Appellants 
Dipankar Gupta, Pradip Chowdhury and Tapan Kumar Mukherjee 
.. for the Respondent 
The judgment of the Court was as follows :— 


Banerjee, J. : This appeal at the instance of the State of Assam arises 
out of an application under section 20 of the Arbitration Act. The 
relevant facts for our purpose are that the respondent company submitted 
a tender in respect of public notification inviting tenders for design and 
construction or re-construction of five bridges, namely, 7/1, 21/2, 22/2, 
28/1 and 32/2 on North Trunk Road in the State of Assam under North 
Trunk Road Division and Mangaldoi Road Division of P.W.D., Assam. 
It is alleged that the said tender was accepted by the competent authority 
and the contract was entered inte by and between the plaintiff and the de- 
fendant no. 1 for design and construction of the aforesaid bridges. In the 
said contract, it is alleged, clause 25 provides fer arbitration of any dispute 
arising out of the execution of the contract. It is further stated that the 
company respondent could not complete the execution of the contract 
and the contract was terminated. The company did not challenge the ter- 
mination of the contract but only applied for arbitration in respect of 
works done by the company. As the matter was not referred to the arbi- 
trator, the application was made before the Second Court of Subordinate 
Judge, Alipore, 24-Parganas and as the application was filed the State of 
Assam showed cause. inter alia, contending that the Court of Subofdinate 
Judge has no jurisdiction in the matter to which the agreement relates but 
only the Court at Shillong in the State ef Assam has this jurisdiction.. 
Secondly it is contended that as no notice-under section 80 was given, the 
application under section 20 of the Act is not maintainable and thirdly it is 
argued*by Mr. Dhar on behalf of the appellants that the said clause 25 of 
the conditions of contract of the Agreement is not an arbitration clause as 
this is only binding on the contractor and not on the other parties, that 
is, the State of Assam or the Executive Engineer and also they have no 
right to refer the matter to the arbitrator and as such there is no mutua- 
lity in the contract and therefore the arbitration has no application 
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or for that matter it is not the arbitration clause. la our opinion ia’ view 
of the Supreme Court judgment reported in (1) Hakam Singh v. Gammen 
(India) Ltd,. AIR 1971 SC 740 it must be held that the court has juris- 
diction to entertain the application if the part of cause of action arose 
Within the jurisdiction of the Court. It must be held that in order to 
consider the jurisdiction of the Court in the matter of application under 
section 20 of the Act it has been specifically held that section 20 of the 
Code of Civil Procedure applies to the Arbitration proceeding also. In 
the facts of the case it appears that a part of the cause of action certainly 
arose within the jurisdiction of the Court deciding the application under 
section 20 of the Act. The acceptance of the teader was communicated 
to the petitioner at 13C, Deodar Street, Calcutta, and the payment under 
the said agreement was made at the State Bank of India, Gariahat Branch 
and furthermore the Bank guarantee was already given at the State Bank 
of India. In the circumstances, therefore, in our opinion, the part of cause 
of action upon which the agreement relates arose within the jurisdiction of 
the Court which decided the matter and therefore there is no merit iu the 
contention of Mr. Dhar on this score. 

2. The next question which Mr. Dhar argued is that the notice 
under section 80 is required for the purpose of the proceeding under 
section 20 of the Arbitration Act. This question was consid:red in the 
cases reported in (2) AIR 1947 Sind, 147 (Firm Ramchand & Sons v. 
Governor-General) {3} AIR 1933 Lahore, 374 (Gian Singh v. Atma Ram), 
and (4) AIR 1966 Cal., 259. Mr. Dhar argued that under section 20(2) 
of the’ Arbitration Act it is provided that an application shall be in writing 
and shall be numbered and registered as a suit between one or more of the 
patties interested or claiming to be interested as plaintiff or plaintiffs and 
the remainder as defendant or defendants if the application has been 
presented by all the parties or, if otherwise, between the applicant as 
plaintiff and the other parties as defendants. It has been held that under 
section 20 (2) of the Arbitration Act itis provided that an application 
that an agreement be filed in Court shall be numbered and registered as 
a suit, so an application is a plaint in a suit and therefore attracts section 
80 of Givil Procedure Code and as suoh notice under section 80 of the 
Code of Civil Procedure is to be given. Under section 22A of the Arbit- 
ration Act it is provided that the agreement shall be filed in the Court 

ipg under Civil Rules and Orders, Vol-1, 528 Clause 47 and therefore 
the notiae under section 80 of the Act is imperative. In our opinion, 
this argument cannot succeed. It has been held in the case reported 
in AIR 1947 Sind, 147 repelling a similar argument advanced as follows :-- 
“But in my view, it is not until the proceeding is actually before 

the Court that S. 41, Arbitration Act and the provisions of the Civil 
Procedure Code apply ; for were [to hold otherwise, so soon as an 
application to filean agreement is brought before the Court, the 
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Court would dismiss the application, because tbe notice required 
under S. 80 Civil P.C. had not been given. But S. 80, Civil P.C., 
would not apply until the proceeding came before the Court. 
So that it would appear that if JI accepted the interpretation 
of S.41 put upon it by the learned Subordinate Judge, the 
provisions of S. 20, Arbitration Act and other sections of the Act 
and the purpose of the Act would be frustrated S. 80, would not 
apply until the proceeding came before the Court and when the 
proceedings came before the Court and S. 80, Civil P. C. applied the 
application to file the agreement would be dismissed: so the 
parties to the dispute would get no further.” 

The Hon’ble Davis, C.J. of the Lahore High Court relied upon the case 
reported in (5) AIR 1932 Lahore, 374 (Secretary of State v. Kundan Singh) 
in which the learned Chief Justice Shadi Lal dealt with the question of 
notice under section 80 of the Code of Civil Procedure as applicable 
to arbitration proceedings. The learned Chief Justice is clearly of 
opinion that section 80 of the Civil Procedure Code applies only to a 
suit; there is a reference in section 80 of the Civil P.C., to the plaint 
which supports the inference that it applies only toa suit and it may be 
said that a notice under section 80 of the Civil P.C. is rightly to be given 
to the Secretary of State when he is made defendant in a suit, for, other- 
wise, he would be taken by surprise, there can be no question of surprise 
in the matter of an agreement to which he is already a party and which 
provides for an arbitration in case of disputes In the case reported in 
(4) SPC Engineering Co v. Union of India, AIR 1966 Cal. 259 it has been 
held that no notice under section 80 of the Civil Procedure Code is 
required in matter coming under section 20 of the Arbitration Act, 
1940. 

3. The last question which has been agitated by Mr. Dhar is 
that there is no mutuality in clause 25 of the agreement, inasmuch as, 
both the parties to the agreement have no right to go to the 
arbitration but only the contractor who can goto refer the matter 
to the arbitrator and that the same is binding on the contractor and not 
binding on the other parties. Mr. Dhar relied upon the case reported in 
(6) AIR 1971 All 270 (State of U. P. v. Padam Singh) and argued that the 
contract is only binding on the contractor and there is no mutuality at 
all as an arbitration clause. 

4. Mr. Gupta on the other hand, contended that clause 25 is an 
arbitration clause and has the binding character of the decisio® of the 
- Chief Engineer but it is on both the parties and net only on the 
contractor. If the word ‘“‘contracor” is read separately there cannot be 
any doubt as argued by Mr. Gupta that this an arbitration clause. 
For the purpose ef the decision of this case, clauses 23 and 25 are 
relevant which are as follows :— 
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“23. A certificate of the Executive Engineer, or an award of” 
the referee hereinafter referred to asthe case may be, showing the 
final balance due or payable to the contractor is to be conclusive evi- 
dence of the works having been duly completed and that the 
contractor is entitled to receive payment of the final balance, but 
without prejudice to the liability of the contractor under the provi- 
sions of clause 13. 

25. Provided always that in case any question, dispute or diffe- 
rence shall arise between the Executive Engineer and the contractor 
as to what additions, if any, ought in fairness to be made to the 
amount of the contract by reason of th: works being delayed through 
no fault of the contractor, or by reason or on account of any direc- 
tions or requisitions of the Executive Engineer involving increased 
cost to the contractor beyond the cost properly attending the carrying 
out of the contract according to the true intent and meaning of the 
signed drawings and specification, or as to the works having been 
duly completed, or.as to the construction of those presents or a3 to 
any other matter or thing arising under or out of this contract except 
as to matters left during the progress of the works to the sole decision 
or requisition of the Executive Engineer under clauses 2,5,11 and 12, 
in case the contractor shall be dissatisfied with any certificate of 
the Executive Engineer under clause 8 or under the provision in 
clause 17 or in case the Executive Engineer shall withhold or not 
give any certificate, to which the contractor may b2 entitled then such 
question, dispute or difference or such certificate or the value, or 
matter which should be certified as the case may be is to be from 
time to time referred to the Chief Engineer, Assam, whose decision 
shall be final, conclusive, and binding on the contractor.” 

Clause 25 makes it clear, in our opinion, that there is mutuality in the 
contract and both the parties to the contract referred the disputes for the 
arbitration to the Chief Engineer. In our opinion, this clause must be 
referred as arbitration clause read with clause 23 of the agreement. In 
State of U. P. v. Padam Singh, AYR 197] All., 270 it has been held that 
the esfential characteristic of arbitration is the binding character of the 
decision of the arbitrator on the parties before him. The very purpose 
of a arbitration is to resolve disputes between the parties to the agree- 
ment. Where the decision of a person is binding on only one of the 
parties and not on all the parties to the dispute, it cannot said that the 
function, which the person giving the decision is exercising is arbitral 
in character. The said case is, however, clearly distinguishable. It is 
stated in clause 23 of the said agreement that the decision of the Superin- 
tending Engineer shall be final conclusive and binding on all parties to 
the contract. By the first part of clause 23, the Superintending Engineer is 
empowered to decide disputes between the parties relating to the meaning 
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e of the specifications, designs, drawings and instructions mentioned in the 
’ earlier clauses of the agreement, and other part says that his decision 
will be final and conclusive. Their Lordships considering that provision 
held that the essential characteristic is absent in the second part of caluse 
23. In our opinion, however. this case is clearly distinguishable in the 
facts of this case. From reading clause 25 with clauee 23 it is quite clear that 
_ the decision shall be final and conclusive and binding on all the parties to 
the contract. Moreover clause 7 of the Appendix to the Arbitration 
Clause makes it clear that the award will be binding on all the patties. 
Section 3 of the Arbitration Act provides that an arbitration agreement, 
unless a different intention is expressed therein, shall be deemed to inciude 
the provisions set out in the First Schedule in so far as they are appli- 
cable to the reference. The word “arbitration agreement” has been 
defined in section 2(a) of the Arbitration Aet to mean a written agree- 
ment to submit present or future differences to arbitration, whether an 
arbitrator is named therein or not. In our opinion section 3 of the 
Arbitration Act provides the implied clause in the Ist Schedule and 
clause 7 of the First Schedule to the Arbitration Act provides that this a 
binding force on the parties to the agreement. The First Schedule to 
the Arbitration Act only provides how the arbitration should proceed. 
and how the arbitrator to be appointed and the time limit etc. etc, It 
also provides that the award shall be final and binding on the parties 
and persons claiming under them respectively. In our opinion clauses 
23 and 25 of the agreement give power to both the parties to refer the 
matter to the arbitrator and any award made will be binding on both 
the parties. Mr. Dhar argued on facts and that the Additional Chief 
Engineer and Chief Engineer have already made some orders and there 
cannot be an arbitration by the Chief Engineer at all. The respondent 
agreed in the clause 25 as also in the application under section 20 of the 
Arbitration Act to refer the dispute to the arbitartor. We found however 
that the clause 23 read with clause 25 referred the matter to the arbi- 
tration. Ifthe arbitrator by any means cannot act, the Court has the 
power to supply the vacancy but it is not case of the respondent. 
5. Inthe ease reported in (7) 1966(1) All England Law Reports, 
349 at 351 it was held by the Court of appeal speaking through Davies, 
J.: that it is necessary in an arbitration clause that each party shall 
agree to refer disputes to arbitration; and it is an essential ingradient 
in that either party may in the event ofa dispute arising refer it in the 
provided manner to arbitration. In other words, the clause must give 
bilatteral rights of reference. We respectfully agree with tle observations 
but in our opinion clause 23 and 25 read together provide that each party 
has agreed to refer the dispute to the arbitration and we have held 
that the award by the referee is binding on both the parties. Another 
point was argued by Mr. Dhar that the earlier suit which was filed by 
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the respondent against the State Government and in which the State of 
Assam is impleaded as the party bars the present suit. In our opinion, 
there is no substance in this contention. Ia the said suit only the injan- 
ction was prayed against the State Government. Nothing was decided 
in so far as the dispute referred to the arbitration is concerned. We say 
however that the learned Judge is wholly wrong in awarding the costs 
in this matter. 

6. In view of the matter, the appeal is allowed to the extent that 
the award of costs of the application is set aside. The other orders 
passed by the learned Judge stand. The appeals therefore, succeed to 
_the extent as indicated above. There will be no order as to costs. 

Maitra, J.: I agree. 


N. C. S. 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
. Decision: June 2, 1978 
Nritya Gopal Nandi .- ies sie Petitioner 
Versus 
Gour Mohan Adak fue Opposite party* 
Jurisdiction of Court—Direction of Superior Court—Non-compliance of 
such order by inferior court by inadvertance —Whether such order of inferior 
court is without jurisdiction— Whether a party complying with such order, 
though erroneous, would suffer prejudicially for such compliance—Courts’ 
latches — Effect thereof on parties to suit. 

Every court is entitled to arrange its own affairs according to its 
programme in the attending circumstances following always or as far as 
pessible, the directions of the Superior Court. If through inadvartance, 
error or otherwise an order contrary to the directions of the superior 
court is made by the inferior court, such order though irregular cannot 
be said to be without jurisdiction. Such an order continues to be effec- 
tive and binding on the parties especially when no exception has been 
taken to it at the appropriate time by the affected parties and the party 
should not be put to peril by complying with such an order, though 


erroneous, 
Changra Sekhar Das Ai ote for the Petitioner 
Bidyut Kumar Banerjee .. for the Opposite Party 


The judgment of the court was as follows :— 


This Rule is directed against an Order no. 43 dated November 19, 
1976 rejecting plaintiff’s petition for reconsideration of.the earlier order 


*Civil Rule no. 866 of 1977. 
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of the same Court, being No. 38, dated July 16, 1976. It appears that in 
the connected appeal the appellate Court directed that the petition for 
amendment of the plaint filed in the appellate court would be considered 
by the trial Court provided the plaintiff paid a sum of Rs. 25/- as costs to 
the valerian within a fortnight of the arrival of record to that Court 
and in default, the appeal was to stand dismissed which would mean the 
dismissal of the suit itself as ordered by the trial Court. 

2. It appears from Order No. 26, dated October 3, 1975 that records 
were received back by the trial court on that date along with copy of - 
judgment of the appellate court. The trial Court passed an order on that 
date directing the parties to take steps by November 15, 1975. It may be 
mentioned here that the Court closed for long vacation on October 6, 
1975 and reopened on November 7, 1975. The plaintiff deposited the 
amount on November 15, 1975 which was permitted by the learned Munsif 
by his order No. 27 of date in pursuance of his earlier order. Thereafter, on 
July 16, 1976, the-amendment petition was taken up for hearing in pres- 
ence of the parties. The learned Munsif, who was successor-in-office to the 
learned Munsif who passed the order of October 3, 1975, was of opinion 
while considering the amendment petition that the order of his predecessor 
bearing No. 27, dated November 15, 1975 permitting the plaintiff to depo- 
sit Rs. 25/- was without jurisdiction as the trial court could not act against 
the direction of the superior Court. Accordingly, application for amend- 
ment was dismissed by order No. 38 dated July 16, 1976 in view of the 
appellate Court’s order which inter alia provided for dismissal of the 
amendment petition ia ease the amount was not paid within fortnight of 
the arrival of record. 

3. The plaintiff filed an applioation for reconsideration of the order 
and it appears that the learned Munsif, who was again a successor-in-office 
to the learned Munsif who passed the order of July 16, 1976, was of 
opinion that there was no ground for reconsideration of the said order of 
July 16, 1976. Acvordingly, the petition for reconsideration was rejected 
by Order 43, dated November 19, 1976. This Rule is directed against 
this order. 

4. Mr. Chandrasekhar Das, learned Advocate appearing on behalf of 
the plaintiff- petitioner contended that the impugned order was unsustainable 
in law as the plaintiff petitioner acted in terms of the order of the Court 
which directed him to take steps within November 15, 1975 which was duty 
taken. He submitted that the plaintiff should not be penalised for any 
error that might have been committed by the learned Munsifeis permitting 
him to deposit beyond the time allowed by.the appellate Court and his 
order to the effect was never challenged. 

5. Mr. Bidyut Kumar Banerjee, learned Advocate appearing on 
behalf of the defendant-opposite party drew my attention to Order 6 Rule 
18 of the Code of Civil Procedure wherein it has bzen provided that ifa 
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party fails to take steps within the time permitted by the court the penal 
consequence will follow. Further the order of the learned Munsif of 
October 3, 1975 it was contended, was without jurisdiction in view of,the 
appellate Court’s order and the suit, in view of the default in complying 
with the appzllate order stood automatically dismissed. The proper course 
the plaintiff would have been to move the first appellate court for modifi- 
for cation of its order which was not done. 


6. It appears to me that the order of the learned Munsif of Octo- 
ber 3, 1975 was an improper order on the face of the appellate Court’s 
order. But it is not possible to say that the order was inherently or other- 
wise without jurisdiction for rhat reason only though the order suffers 
from irregularity. Every court is entitled to arrange its affairs according 
to its programme in the attending circumstances following always or as far 
as possible the directions of the superior court. If through inadvertance 
error or otherwise an order contrary to the directions of the superior court 
is passed such order though irregular can not be said to be without 
jurisdiction. The order continues to be effective and binding on the 
parties when no exception is takea to it at the proper time by affected 
parties and a party cannot be put to peril by complying with such order 
though erroneous. 


7. In view of the fact that.the Court granted time to the plaintiff 
to take steps by November 15, 1975 the plaintiff accordingly should 
not be penalised for an order of court which has not been challanged by 
the defendant, nor it appears the court’s attention was drawn to the 
patent error in the said order. The order of October 3, 1975 remained 
to be an effectual order as jt has not been challenged by the defendant or 
set aside in appropriate proczeding and it is to be remembered that there 
was the intervening long vacation. The learned Munsif who succeeded 
in office was not competent to sit on appeal or to review or to set aside the 
order of his predecessor as was sought to be done by his order of July 16, 
1976 resulting in the dissmissal of the suit itself. Accordingly, I do 
not think that it would be proper to penalise the plaintiff for an error, 
which was committed by court, depriving him of the benefit given to him 
by the appellate court and causing dismissal of the suit. 


8. In the premises, the Rule succeeds and the impugned order is set 
aside and the plaiatiff’s application under Section 15! of the Code of 
Civil Procedure is allowed. The deposit made by the plaintiff on Nove- 
mbef 15, 1976 will be deemed as deposit in compliance with appellate 
Court’s order in the circumstances. The suit will now proceed for hearing 
in accordance with law. 

9. The Ruleis thus made absolute. The petitioner will pay cost 
of this Rule to the opposite party. Hearing fe: is assessed 3 gold mohurs. 


P.R. í 
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[ CIVIL REVISIONAL JURISDICTION ] 
_ Before Mr, Justice Murari Mohan Dutt and Mr. Justice 
Dhiresh Chandra Chakravarti 
Decision: June 6, 1978 
Crompton Greaves Ltd. es pos 332 Petitiorer 
Versus 

Hindusthan Steel Ltd. ies z . Opposite party* 
Arbitration Act (X of 1940 , Sec. 33 — Applicátion “under —Maintaina- 
bility— Scope of— Production of award in court— Determination of the effect 
of arbitration agreement, whether Award is to be produced. 

Arbitration Act (X of 1940), Sec. 5— Revocation of authority o of arbi- 
trator or umpire -Meaning of — Scope. 

The opposite party made an application under section 33 of the 
Arbitration Act 1940 and obtained an order from the trial court which is 
being challaeaged by the petitioner in a revisional application. 

The first question for determination is whether the application under 
section 33 of the Act is maintainable. It appears that while the hearing of 
the arbitration proceeding was continuing, the opposite party filed an 
application before the Arbitrators for modification of the issues as framed 
in the proseeding and the Arbitrators made an order on the said 
application. 

HELD: Under section 33 of the Act, a party to the arbitration 
agreement may challenge the existance or validity af an arbitration agree- 
ment or an award or may ask for the determination of the effect of an 
award or an arbitration agreement. If the award is challenged, there can be 
no doubt that the award must be produced. But when the party prays for 
the determination of the effect of an arbitration agreement, there can be no 
question as to the production of the award. = 

It is argued that the same principle as embodied in section 23 (2) 
should be followed by the court in dealing with an application under 
section 33. 

HELD: Section 33 does not give any indication whatsoever that the 
effect of an arbitration agreement cannot be decided by the court after the 
arbitrators have entered upon the reference. Section 23(2) stands on a 
different footing. After the court makes a reference of a dispute to arbitra- 
tion, it shall not deal with .he same inthe suit so long as the arbitration 
proceeding will remain pending. The principle behind the provision of sec 
tion 23 seems to be that the court making the reference to arbitration shouid 
not ignore such reference and usurp the jurisdiction to decide the dispute 
itself pending such arbitration. In the instant case, the reference has not 
been made by the court but by the parties themselves and therefore there 
is no impediment for the court to decide the scope and effect of the arbitra» 
tion agreement. 


*Civil Rule no. 320 of 1978. 
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The revocation of the authority of an Arbitrator or an Umpire as 
provided in section 5 contemplates the cancellation of the appointment of 
the Arbitrator or Umpire. If onan interpretation of an arbitration agree- 
ment under section 33, the court determines its effect, as a result of which 
the Arbitrator will not be entitled to decide a particular dispute between 
the parties such determination would not be revocation of the authority 
of the Arbitrator under section 5. In any event, section 5 should be read 
subject to the provision of section 33. Moreover it is clear from section 5 
that the authority of an Arbitrator or Umpire can be revoked with the leave 
of the court. 

In the instant case, the court can not decide whether the issues which have 
been framed by the Arbitrators are germane to the dispute referred to them. 
All that the court can say is that the arbitrators are only concerned with the 
dispute as to the ownership of the surplus cables and that they have no power 
nor jurisdiction to any award on the basis of section 70 of the Contract Act. 


Case referred to :— 


(1) Prafulla Chandra Karmakar y. Panchanan Karmakar, 50 CWN 
287 

T. K. Biswas and Rupen Mitra ni .. for Petitioner 

Noni Coomar Chakravarty and Pashupati Nath Chunder ..for Opposite party 


The judgment of the Court was as follows :— 


Dutta, J.: This Rule is at the instance of the petitioner Crompton 
Greaves Limited and itis directed against order no. 23 dated September 
22, 1977 of the learned Subordinate Judge, Burdwan. By the said order, 
the learned Subordinate Judge allowed the application of the opposite party 
Hindusthan Steel Limited under section 33 of the Arbitration Act, 1940. 

2. It appears that on December 23, 1965 the petitioner and the 
opposite party entered into a contract for the erection of the power 
distribution system and putting them into commission on the “turn-key” 
basis to be executed by the petitioner, the contractor. After the “‘turn- 
key” job was completed and the power distribution equipment was put 
into commission, the petitioner found some surplus cables lying in its 
custody which were not incorporated in the said “turn key” job. The 
petitioner claimed that the said surplus eables belonged to it while the 
opposite party claimed title and ownership to the sume. Soa dispute 
arose between the parties as to the ownership of the surplus cables. The 
contrac? dated December 23, 1965 contained an arbitration ‘clause and 
the dispute between the parties over the ownership of the surplus 
cables was referred to the arbitration of two Arbitrators one nominated 
by the petitioner and the other by the opposite party. After the Arbitra- 
tors had entered on the reference, the petitioner filed a statement of facts 
aod the opposite party filed a Counter State of Facts. The Arbitrators 
raised as many as 8 issues of which issues 4 and Sare as follows : 
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“Ala). Is the statement of quantities of surplus cables and 

their values made in schedule “A” to the Statement of Facts correct ? 

$ (b) Isthe claimant liable to render any account of cables impor- 
ted or to deliver surplus cables, to the Respondent as alleged in para- 
graph 10 of the Counter State of Facts or at all ? 

(c) To whom the surplus cables belonged after completion of 
the entire construction works ? 

5(a}. Ifthe property in the surplus cables had vested in the Res- 
pondent, isthe Respondent liable to pay to the Claimant the value 
thereof either under the terms of the contract or under the provision of 
section 70 of the Indian Contract Act. 

(b) Is the Claimant entitled to be reimbursed the expenses incurred 
in connection with the storage, insurance etc. of and ia respect of the 
surplus cables ? 

{c) Is the Respondent entitled to claim a set-off as alleged in 
paragraph 18 (b) of the Counter State of Facts.” 

While the arbitration proceeding was going on, an agreement dated May 
14, 1973, was entered into by and between the parties whereby various 
other disputes between them were settled. Clause (2) of the said agree- 
ment is as follows: 

“That the issue regarding the ownership of surplus cables already 
referred to Arbitration by both the parties under the terms and 
conditions of the subject centract shall be kept outside the scope of 
this Agreement.” 

Before the said agreement dated May 14, 1973, the petitioner examined 
one witness in the arbitration proceeding. The evidence of the second 
witness of the petitioner, who was examined after the said agreement 
dated May 14, 1973, was cancelled by consent of parties. Thereafter on 
February 20, 1975, the opposite party made an application before the Arbi- 
trators praying for the following orders : 

“(a) An order be made recording that all the disputes which are 
subject-matter of the present proceedings other than the dispute rela- 
ting to the ownership or title of the cables in question have been adju- 
sted by lawful agreement or compromise. e 

(b) All the issues raised by the learned Arbitrators which do not 
relate to the question of ownership or title of the eables be expunged 
or deleted. . 

(c) Directions be given on the claimant not to adduce gr lead 
any evidence relating to the question other than the. question of 
ownership or title of the cables. aa 

(d) Such further or other direction or directions be given and/or 
orders be made as may seem fit and proper to the learned Arbitrators.” 

It was contended in the said application that after the reference to arbitra- 
tion was made, all outstanding issues between the parties relating to or 
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arising out of the contract dated December 23, 1965 was settled by the 
said agreement dated May 14, 1973 exeepting the issue relating to the title 
or ownership of the cables in question. It was submitted by the opposite 
party that the learned Arbitrators should delete or expunge all the issues’ 
' raised by the parties which do not relate to the questioa of ownership of 
or title tọ the cables in question. 

3. The Arbitrators, after considering the submissions made on behalf 
of both the parties, inter alia, passed the following orders ; 

“It was shown to us that the parties had acted on the fotting of 
the agreement dated 14.5.73. 

In view of this there seems to be no justificition for taking up for 
decision by us any issue except issues 4 and 5 mentioned above. We 
have heard the submissions made by the learned Counsel on behalf of 
the parties and considered the decisions cited by them. 

We make an order in terms of prayers (a), (b) and (c) of the 
Respondent’s petition verified on its behalf on 20.2.75, but in the circ- 
umstances of the case we mike no order as to the costs on the ‘Res- 
pondent’s application. 

We direct that the Arbitration will go on, its scope being limited, 
however, to Reference no. 2 and Reference no. 3 as mentioned in the 
Statement of Facts and to issues (4) and (5) settled as stated above.” 

4. The opposite party was not satisfied with the said order of the 
Arbitrators and filed an application under section 33 of the Arbitration 
Act before the learned Subordinate Judge, praying for an order deciding 
the effect of the arbitration agreement dated December 23, 1965 read with 
the subsequent agreement dated May 14, 1973. It was contended in the 
said application that the order of the Arbitrators dated October 1, 1965 
was bad and invalid in so far as the same purported to direct that the 
arbitration would go on in respect of issues 4 and 5, and that the last por- 
tion of the said order was contradictory to the earlier portion. The said 
application was opposed by the petitioner. It was contended by the 
petitioner that the application was not maintainable unless the award had 
been filed in Court. Further, it was contended that the decision of the 
Arbitrators that the Arbitration will proceed in respect of issues 4 and 5 
was in accordance with the agreement dated May 14, 1973. 

5. Ths learned Subordinate Judge came to the finding that the 
application under section 33 was maintainable overruling the conten- 
tion af the petitioner that unless the award was filed in Court, the 
opposite party had no locus standi to file an application under section 
33. The leafned Subordinate Judge took the view that the Arbitrators 
had passed a conflicting order, and that they ought to have held that 
they had no jurisdiction to take up and decide any issue except the 
issue relating to the ownership of the surplus cables. Accordingly, he 
held that the Arbitrators had no jurisdiction to decide any issue other 
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than the issue in respect of ownership of the cables, and that they had 
no power nor jurisdiction to pass any award on the basis of section 70 
of the Indian Contract Act. Upon the said findings, the learned Subor- 
dinate Judge allowed the Misc. Case arising out of the said application 
under section 33 of the Arbitration Act. Hence this Rule. 

6. We may first of all consider the question of maintainability of 
the application under section 33 which is set out as follows : 

“Any party to an arbitration agreement or any person claiming 
under him desiring to challenge the existence or validity of an arbitra- 
tion agreement or an award or to have the effect of either determi- 
ned shall apply to the Court and the Court shall decide the question 
‘on affidavits : 

Provided that where the Court deems it just and ae AN it may 
set down the application for hearing on other evidence also, and 
it may pass such orders for discovery and particulars at it may do in 
a suit.” 

Under section 33, a party to the arbitration agreement may challenge the 
existence or validity of an arbitration agreement or an award or may ask 
for the determination of the effect of an award or an arbitration agree- 
ment. If the award is challenged, there can be no doubt that the award 
must be produced. But when the party prays for the determination of 
the effect of an arbitration agreement, there can be no question as to the 
production of the award. It is, however, contended on behalf of the 
petitioner that the said order of the Arbitrators dated October 1, 1975 is 
an award. Weare unable to aceept the contention. By no stretch of 
imagination can it be said that by the said order the Arbitrators decided 
the dispute er any part thereof which was referred to them by the parties. 
The said order is not, therefore, an award as contended on behalf of the 
petitioner. 

7. Itis next argued on behalf of the petitioner that although 
there is a prayer by the opposite party for the determination of the effect 
of the arbitration agreement and also the agreement dated May 14, 1973, 
really the opposite party was challenging the said order of the Arbitrators 
and, as such, the application was not strictly one under section 33 of the 
Act. It is contended that the Court cannot adjudicate the propriety of 
the said order of the Arbitrators. It is true that the prayers made in 
the application under section 33 also include a challenge to the legality 
and validity of the said order of the Arbitrators, but the principal prayer 
of the opposite party was for the determination of the effect of the 
arbitration agreement dated December 23. 1965 and thee subsequent 
agreement dated May 14, 1973. In view of such a specific “prayer, the 
other prayers may be ignored. 

8. Itisargued on behalf of the petitioner that the same principle 
as embodied in section 23/2) should be followed by the Court in dealing 
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with an application under seetion 33. Section 23(2) provides that where 
a matter is referred to arbitration, the Court shall not, save in the mapner 
and to the extent provided in the Act, deal with such matter in the 
suit. Section 23 relates to arbitration in suits. It is, however, contended 
that as the dispute is being considered by the Arbitrators, an application, 
under section 33 is not maintainable. In our view, this contention is 
without any substance. Section 33 does not give any indication what- 
soever that the effect of an arbitration agreement cannot be decided by 
the Court after the Arbitrators have entered upon the reference. Section 
23(2) stands on a different footing. After the Court makes a reference of a 
dispute to arbitration, it shall not deal with the same in the suit so long 
as the arbitration proceeding will remain pending. The principle behind 
the provision of section 23 seems to be that a Court making the reference 
to arbitration should not ignore such reference an usurp the jurisdiction 
to decide the dispute itself pending such arbitration. In the instant case, 
the reference has not been made by the Court, but by the parties themselves 
and, therefore, there is no impediment for the Court to decide the scope 
and effect of the arbitration agreement. The Bench decision in (1) 
Prafulla Chandra Karmakar v. Panchanan Karmakar, 50 CWN 287 ‘laying 
down the principle, that after a reference to arbitration has been made 
in a suit through the intervention of the Court, the parties cannot be 
allowed, by mere consent to abandon the arbitration and go on with the 
suit or ask for a fresh reference, has no mauner of application to the in- 
stant case. 


9. It is next contended on behalf of the petitioner that by laying 
dowa the effect of the arbitration agreement dated May 17, 1973, the 
learned Subordinate Judge really revoked the authority of the Arbitrators 
which he could not. In support of this contention reliance has been 
placed on behalf of the petitioner on section 5 of the Arbitration 
Act which provides that the authority of an appointed Arbitrator or 
Umpire shall not be revocable except with the leave of the Court, unless 
a contrary intention is expressed in the arbitration agreement. 
We fail to understand how by interpreting an arbitration agreement 
and determining the effect thereof the Court cancels or revokes 
the authority of the Arbitrator. The revocation of the autherity 
of an Arbitrator or an Umpire as provided in section 5 contemplates 
thee cancellation of the appointment of the Arbitrator or Umpire. 
If on ean interpretation of an arbitration agreement under section 33, 
the Court determines ns effect, as a result of which the Arbitrator 
will not be errtitled to decide a particular dispute between the parties, 
such determination would not, in our view, be revocation of the 
authority of the Arbitrator under section 5 of the Arbitration Act. 
In any event, section 5 should be read subject to the provision of section 
33 of the Arbitration Act. Moreover, it is clear from section 5 that the 
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authority of an Arbitrator or Umpire can be revoked with the leave of the 
Court. There is, therefore, no substance in the contention of the peti- 
tioner based on section 5 of the Act. 

10. The only dispute between the parties before the agreement 
dated May, 14, 1973 was executed, was about the ownership of the sur- 
plus cables. It was that dispute alone that was referred to the Arbitra- 
tors. It appears from the agreement dated May 14, 1973 that the 
parties had other disputes between them and those disputes were set- 
tled by the said agreement. Lest there should be any confusion as to 
the scope of the arbitration proceeding, it ‘was clearly provided in the 
said agreement dated May 14, 1973 that the issue regarding the owner- 
ship of surplus cables already referred to arbitration by both the parties 
under the terms and conditions of the subject contract would be kept 
outside the scope of that agreement. It is not the case of either party 
that the dispute as to the ownership of surplus cables is not covered by 
the arbitration agreement dated December 23, 1965, and that the said 
dispute has been kept unsettled between them by the subsequent agree- 
ment dated May 14,1973. The effect of the said arbitration agreement 
and the subsequent agreement is that beyond the dispute as to the owner- 
ship of the surplus cables the Arbitrators will not have any jurisdiction 
to decide any cther disputes between the parties. In this connection, we 
may also refer to clause (ii) of the agreement dited May 14, 1973 which 
inter alia provides as follows : 

“That the above agreement shall form part and parcel of the 
said contract and that neither of the parties shall have any further 
claim whatsoever in connection with or arising out of the subject 
contract except to the extent mentioned above in the preceding 
paragraphs.” 

This clause has made abundantly clear that the only existing dispute 
between the parties is the dispute over ownership of surplus cables. 

11. Itis amply clear from the said order dated October 1, 1975 of 
the Arbitrators that they were also of the view that excepting the dispute 
about the ownership of the cables, all other disputes have beer settled 
between the parties. The Arbitrators, however, thought that issues 4 and 5 
which have been referred to above relate to the dispute about the ownership 
of the surplus cables. We do not find that there is any coffflict 
between the first part and the latter part of the order® of the 
Arbitrators. The question, however, is whether issues 4 and 5 
including the sub-issues thereunder relate to the dispute as to the 
ownership of the surplus cables. It may be said that the Court is 
net concerned with what issues will be framed by the Arbitrators 
over the dispute referred to them by the parties. Under section 
33, the Court is only concerned with considering the existence or validity 
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of an arbitration agreement or the validity of an award or the determina- 
tion of the effect of an arbitration agreement or an award. In the instant 
case, the Court cannot decide whether the issues which have been 
framed by the Arbitrators are germane to the dispute referred to them. 
All that the Court can say and it has been, in our opinion, rightly held 
by the learned Subordinate Judge that the Arbitrators are only concerned 
with the dispute as to the ownership of the surplus cables, and that they 
have no power nor jurisdiction to pass any- award on the basis of section 
70 of the Indian Contract Act. It may, however, be stated in this connec- 
tion that the Arbitrators, while deleting all other issues excepting issues 
4 and 5 have overlooked clause (11) of the agreement dated May 14, 
1973. Be that as it may, after considering beth the agreements we hold 
that the Arbitrators will not have any jurisdiction to decide any dispute 
other than the dispute as to the ownership of the surplus cables. Further, 
we would like to observe that the Arbitrators will be entitled to decide 
any issue or any matter without deciding which the dispute as to the 
ownership of the surplus cables cannot be decided. In that case, only 
such issue or the matter will relate to the dispute as te the ownership 
of the cables. But if the issue as to the ownership of the surplus cables 
can be decided independantly of any other issue or issues, we are afraid, the 
Arbitrators will have no jurisdiction to decide such other issue or issues. 
As we have already said that it is not for the Court to consider the pro- 
priety of the issues framed by the Arbitrators, we refrain from expressing 
any opinion on the same. The Arbitrators, however, will be at liberty 
to reconsider their decision in the light of the observations made above. 

12. The Rule is disposed of as above. There will be no order for 
costs. 

Chakravorti, J. : I agree. 

S. P. M. 
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é Versus 
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Foreign Exchauge Regnlation Act (7 of 1947), Secs 3(3), 4(2) & 23D— 
Contravention— Proceeding initiated by Adjudicating Authority—Show cause 
notice — Validity of jurisdiction of such authority challenged in writ applica- 
tion — Preliminary objections—Maintainability of writ proceeding—Delay 

*F M. A. nos. 363 and 511 of 1977. 


7 6 U. Co. Bank v. Director, Enforcement Directorate 1978 (2) CLJ) 
— Alternative remedy — Non-joinder of necessary party. 
Foreign Exchange Regulation Act (46 of 1973), Secs. 5 & 51—Scope 
of - Not an amending Act—Effect thereof. i 
Exchange Control Manual—Sec. 28 — Non compliance of requirements 
under — Effect thereof — Criminal Jiability. 


Two adjudication proceedings were started by the Special Director, 
Enforcement Directorate, respectively under section 23D of the Foreign 
Exchange Regulation Act 1947 and section 51 of the Foreign Exchange 
Regulation Act 1973 based on more er less identical allegations. The 
appellants in their respective writ petitions challenged the very jurisdiction 
of the adjudicating authority to hold any adjudication proceeding as 
proposed on the allegations mide inthe respective show cause notices. 

HELD: The substantial issue which needs to be determined is as to 
whether the two show cause notices at all make out any case for adjudica- 
tion under section 23D of the Foreign Exchange Regulation Act 1947. 
Under section 23D, the adjudicating authority has the jurisdiction to hold 
an enquiry for adjudicating under section 23{/)(a) whether any person 
has committed any contravention referred to in section 23(1) of the Act, 
Section 23(1) speaks of contravention of sections 4,5,9,10,12(2), I18A, 18B 
or of any rule, direction or order made thereunder. In the show cause 
notices on which ‘the impugned adjudication proceedings had been initiated 
what is alleged to have been contravened by the appellant|petitioners is sec- 
tion 4(2) of the said Act and not any of the other provisions referred to in 
section 23(1). 


The provisions of section 4(2) enjoin that no one shall enter into any 
transaction which provides for conversion of Indian currency into foreign 
currency or vice versa at rates of exchange other than the authorised rates. ° 
Such a prohibition in its turn is subject to a proviso that one can enter into 
such a transaction tf it is so done with previous general or special permission 
of the Reserve Bank. Therefore. in a case where the transaction provides 
for conversion at authorised rates there arises no necessity of obtaining per- 


mission ‘in any manner from the Reserve Bank, M 


It is alleged that in entering into the forward contract there has been 
a contravention of paragraph 3. Clause (ii) (b) of section 28 of the Manual. 
Ona plain reading of section 4(2) and Section 28(3) of the Manual. it is 
clear that the requirments prescribed by the Instructions incorporated ig sec- 
tion 28 are not the requirements of section 4(2). Sec. 4(2) speaks of aitho- 
risation of the rate of exchange and of a general or special pesmission in the 
case of transactions providing conversion at a rate other than the rate so aut- 
horised. Section 28 of the Manual cavers a different filed altogether. It has 
been held that to the extent the show cause notices proceed on the basis that 
the fulfilment of the requirements of section 28(3; of the Manual constitutes 
a general permission contemplated by section 4(2) is concerned such notices 
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are based on an erroneous idea about the legal position. Firstly, the .ques- 
tion of general or special permission does not arise at all since the transac- 
tion itself provided for conversion at the authorised rate Secondiy, section 
28(3) itself does not specify that the fulfilment of the requirements thereof 
constitutes any general permission of the Reserve Bank. Section 28 obvi- 
ously was meant for other purposes and comes under either section 3(3) 
or section 20(3) of the said Act. Contravention of these provisions may 
constitutes independant offences resulting ix independent liabilities but that 
does not constitute violation of section 4(2) of the Act or any other provisions 
specified in section 23(I) of the Act which cannot authorise an adiudication 
under section 23D. Therefore, even if there had been a violation of section 
283) in the matter of entering into the forward contract between the appe- 
Hant|petitioners in the instant case that does not amount to violation of 
section 4(2).. 

Section 23(1) imposes a criminal liability when it provides that any 
person contravening section 4 shall not only be liable to such penaliy as 
specified in clause (a) that may be adjudged by the Director of Enforcement, 
but shall, upon conviction by a court, be punishable with imprisonment 
for a term which may extend to two years or with fine or both. Such a 
provision must be strictly construed. When section 4(2) provides that no 
person shall enter into any transaction which provides for conversion 
of Indian currency into foreign currency or foreign currency into Indian 
Currency at rates of exchange other than the. authorised rate. none 
should contravene the prohibition imposed by this provision in the 
transaction they enter into. That prohibition only relates to the 
rate and is irrespective of -the transaction being otherwise valid or 
invalid. It is not permissible to impose collaterally a criminal liability under 
section 23/1) by pleading that the transaction itself being otherwise invalid 
though it provided for conversion at the authorised rate, such rate would not 
be of any avail and the‘ transaction must be construed to be one not at the rate 
so agreed, The ouly point that arises for consideration on a charge of the 
present nature is to find out whether in entering into the transaction, other- 
wise valid or invalid, there had been any conversion at a rate other than the 
authorised rate so that only in a case where there is a conversion ata rate 
other than the authorised rate the person concerned may be charged for 
having contravened section 4(2) of the Act. 

By making the forward purchase from the Reserve Bank, the instant 
Bank cannot be said to have violated section 4(2) nor is it so alleged in the 
show cause notice. The real grievance is on.the score that the said bank had 
such (pound) ‘sterling released on misrepresentation made to the Reserve Bank. 
Such alleged misconduct on the part of the instant Bank does not, however 
constitute a contravention of any of the provisions specified in section 23(1) 
and as such cannot be the subject matter of any adjudication under section 
23D of the Act, 
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The Foreign Exchange Regulation Act 1973 is not an amending Act 
and does not propose to amend the 1947 Act so that it can be said to 
amend the procedural part with retrospective effect. The 1973 Act repeals 
the old Act subject to the savings under section 6 of the General 
Clauses Act and section 81 of the 1973 Act. Such saving provisions may save 
the liability incurred by the appellant and may save the right to initiate 
appropriate proceedings under the old Act for enforcement of such liabilities 
Under Section 81 the pending proceedings may well be proceeded with 
as if initiated under the corresponding provisions of the new Act. But these 
saving provisions do not extend the jurisdiction of the Director of Enforce- 
ment ‘to adjudicate any contravention of a provision of the old Act which 
was not capable of such adjudication by him. Section 51 ef the 1973 Act 
provides that the adjudicating authority can hold an adjudication in respect 
of contravention af any of the provisions of the said Act. In the instant cuse, 
the appellant petitioner can not be said to have contravened any of the 
Provisions of the 1973 Act, because the said Act was not there when the 
contravention alleged had been committed. An adjudication proceeding 
initiated under section 23D can no doubt be continued under section 51 in 
view of section 81, but that presupposes that such a proceeding was com- 
. petently initiated under section 23D. A proceeding which could not have 
been initiated under section 23D can not be continued under section S1. 

It was contended by the Respondents that appellant [petitioners are guilty 
of inordinate delay in moving the writ application. That contention is not 
tenable. It appears from records that there was no real delay based on the 
appellants’ latches. 

The preliminary objection as to the maintainability of the writ petitions 
is that the appellant- petitioners having submitted to the jurisdiction by filing 
defences to the show cause notices, they cannot any longer challenge the juris- 
diction of the adjudicating authority. Such an objection is, liable to be. 
overruled because when the adjudicating authority inherently lacks jurisdiction 
the allegations not constituting any contravention of section 4(2)—no 
amount of consent could confer upon the said authority the necessary jurisdic- 
tion to hold such an adjudication. Moreover the appellants never submitted 
to the jurisdiction of the adjudicating authority which is apparent en the 
causes shown by them. They specifically raised an objection to the main- 
tainability of such an adjudication proceeding and in showing cause reserved 
their right to challenge the adjudicating authority's jurisdiction to proceed 
with the adjudication proceeding. Under the “Adjudication proceedingg and 
Appeal Rules”, they are entitled if not obliged to raise such an objection at 
the first instance before the adjudicating authority and invite? his decision 
thereon and by doing so they cannot be said to have submitted 16 the jurisdic- 
tion of that authority to hold the BACLT even if the same is otherwise 
without jurisdiction. 

The next objection as to maintainability of the writ petitions is that 
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an alternative remedy bars the proceedings initiated in writ jurisdiction of » 
this court. The fact that the appellant petitioners have a right of appeal 
against the final order that may be pussed by the adjudicating authority, 
cannot be considered to be an alternative remedy. 
Case’ referred to :— 
. (1) Union of India y. Shreeram Durga, AIR 1970 SC 1597 


.R. C Deb, Sidhartha Sankar Ray, D P. Gupta, Biswarup 
Gupta, R. N. Bajoria, S. S. Khanna and ee a 
R. K. Khanna : ... for the Appellants in F.M.A 
: a no. 363 of 1977 
Sidhartha Sankar Ray, D. P. Gupta, Biswarup Gupta, 
R. N. Bajoria, S. Pal, Promode Khaitan and 
Padam Khaitar for the Appellants in F. M Ano, SII ab 1977 
Nani Coomar Chakraborti and Rathindra Nath Das 

for the Respondents in both the appeals 


The amao of the court was as follows :— 


Sen, J.: These are the two appeals under clause [5 of the Letters 
„Patent directed against the judgment and order dated February 18, 1977, 
passed by a learned single judge of this court. By the judgment and 
order under appeal the learned judge dismissed the two writ petitions and 
discharged two Rules issued thereon. Those two writ petitions which 
were heard together were preferred by the present appellants challenging 
therein two adjudication proceedings initiated by the Special Director. 
Enforcement Directorate, respectively under section 23D of the Foreign 
Exchange Regulation Act, 1947 and section 51 of the Foreign Exchange 
Regulation Act, 1973, based on more or less identical allegations. Facts 
whieh led to the initiation of such proceedings may shortly be set out as 
hereunder. 

2. United Commercial Bank Limited (hereinafter referred to as the 
said bank) appellant in one of these appeals is a company incorporated 
under the Companies Act, and at the material time in the year 1966 was 
carrying on banking business as one of the scheduled banks of India until 
it was enationalised on June 19, 1969. The said bank was’ also an 
authorised dealer within the meaning of the Foreign Exchange Regulation 
Act, 1947 (hereinafter referred to as the said Act) duly authorised by the 
Reserve Bank to dealin foreign exchange. The said bank had extensive 
foreigngexchange business and in course of such business it had dealings 
with a large number of constituents. Hindusthan Motors Limited (herei- 
nafter referredto as Hindusthan Motors) appellant in the other appeal 
was one of such constituents of the said bank at the material time. Hind- 
usthan Motors was manufacturing commercial vehicles, namely, Bedford 
Trucks in collaboration with Messrs, Vauxhall Motors Limited, London. 
For its manufacturing process, the said Hindusthan Motors used te import 
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components, parts and machineries from their coflaborator and also raw 

materjals like steel etc, from an agent at London, namely, East India 
Produce Company Limited (hereinafter referred to as EIP) against valid 
import licence for impostation of varied goods issued by the Government. 
The agenecy in favour of EIP had the sanction of the Reserve Bank of 
India. Bills against such importation for the price of the goods so impo- 
rted were being cleared through the said bank. 

3. In course of such transaction, Hindusthan Motors approached 
the said bank in the last week of May 1966 with a request to booka 
forward exchange contract for sale of sterling for imports to be made in 
course of the next 6 months against valid import licence. According to 
the said bank, the relevant papers and documents being placed before 
them by Hindusthan Motors, they were satisfied that Hindusthan Motors ' 
was asking for a forward exchange contract for sale of sterling to cover 
imports to be made against a valid import licence and that the importer 
had already placed firm orders with their collaborators and EIP which had 
been accepted by them. In such circumstances they entered into a foreign 
exchange contract No. 130/66 for sale of sterling to the extent of Rs. 1.25 
crores equivalent to (pound) 9, 32, 617 within next six months from the 
date of the coatract, viz., June 4, 1968. In that contract the rate for the con- 
version that was agreed to was the rate authorised by the Reserve Bank for 
such forward contracts, viz., Shilling 1.5-29/32=Re. 1/-. In order to cover 
the said contract, the said bank on that very day, entered into a contract 
with the Reserve Bank of India for forward purchase of (pound) 7,00 000 
to be delivered within 6 months from that date, and the said bank further 
made ready purchase of (pound) 1,32.000 from other banks. 


4. June 4, 1966, was a Saturday and on June 6,1966, the Indian 
rupee was de-valued. As a result of such ée-valuation before the banking 
hours of the morning of June 6, 1966, an inspection was carried out at 
the said bank’s establishment by the officials of the Reserve Bank of India 
which was followed by a special inspection by the department of Banking 
Operation and Development of the Reserve Bank of India. It would 
appear from the correspondence between the said bank and the Reserve 
Bank of India that at first some doubts were entertained as to whether 
the said bank had entered into the aforesaid forward exchange contract for 
(pound) 9,32,617 sterling with the Hindusthan Motors being their contract 
No. 130/66-after due verification of firm orders being placed by Hindusthan 
Motors and accepted by the sellers in terms of paragraph 3(ii) of section 
XXVIII of the Exchange Control Manual then in force. Explaffations, 
clarifications, informations and other particulars were sought for by the 
Reserve Bank of India to satisfy itself that the aforesaid forward 
exchange contract No. 130/66 was entered into in a regular manner and 
pending such satisfaction release of foreign currency against the said bank’s 
forward purchse of (pound) 7,00,000 was held back. Ultimately, however, 
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after concluding its enquiries, the Reserve Bank of India by its letter 
dated December 22, 1966, released the sterling forward purchased by the 
said bank when the Reserve Bank informed the said bank : “You have our 
permission to take delivery of (pound) 7,00,000 under the captioned contract 
dated the 4th June, 1966, for the like amount.” According to the said 
bank, such release was made by the Reserve Bank when the said Reserve 
Bank on its own enquiries fully satisfied itself about the regularity and 
bonafides of the bank’s forward exchange contract No. 130/66 with the 
Hindusthan Motors. 

5. Pending such enquiries by the Reserve Bank, the said Bank 
had from time to time beginning from July 8, 1966. had to pay the bills 
against importations made by Hindusthan Motors covered by the afore- 
said forward exchange contract No. 130/66. All such payments, however, 
were made by the said bank not on the conversion rate as agreed to in 
the forward exchange contract No 130/66 but at the new current rates 
prevailisg on the dates of such payment pending final decision of the 
Reserve Bank of India. Once, however, the Reserve Bank gave its deci- 
sion dated December 22, 1966, all the excess recoveries made by the said 
bank from the Hindusthan Motors attributable to the difference between 
the contract rate and the new rate were refunded and/or credited to the 
account of Hindusthan Motors. Matters rested there until August 30, 
1971, when two of the high officials of the said bank were arrested by 
the Enforcement Directorate for alleged contravention of section 4(2) 
and section 22 of the said Act in respect of the said forward exchange 
contract No. 130/66 Those officials were ultimately discharged by the 
Chief Presidency Magistrate on June 8, 1974, as the prosecution failed to 
put forward any charge whatsoever against them. 

6. Inthe meantime, on November 3, 1972, the said bank was 
served with a show cause notice by the Director of Enforcement calling 
upon the bank to show cause why adjudication proceedings under 
section 23D of the said Act should not be held against them. This show 
cause notice runs over 9 pages and is to be found at pages 145 to 153 
of the Paper Book. Looking at the substance, it appears that two-fold 
charges were put fortvard against the bank. The first charge that was 
levelled against the bank is that the bank converted various amounts 
payable by Hindusthan Motors totalling (pound) 9,32,221-17-Id. in respect 
of import bills received by the bank and payable by Hindusthan Motors 
during tke period 8,7,66 to 3.3.67 at the conversion rate of shilling 1.5 
29/32%Re. 1/- (that is. the forward rate) in terms of the forward ex- 
change contract No. 130/66 dated June 4, 1966 and not at the post 
devaluation rate prevailing on the dates of actual conversion. Such 
conversion at a rate not the rate prevailing on the date of conversion, 
it was claimed it had neither general nor special prior permission of the 
Reserve Bank of India. There was no general permission since in entering 
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Into the forward exchange contract the bank had not duly fulfilled 
the terms and conditions specified in paragraph 3 of section 28 of the 
Exchange Control Manual which constitutes prior approval of the Reserve 
Bank of India for forward sale of foreign currency. It was alleged that 
the bank failed.to fulfil those terms and conditions by failing to verify 
whether the forward exchange contract was being entered into to cover 
importation against firm orders placed by Hindusthan Motors and acce- 
pted by the sellers. There was no special prior permission of the Reserve 
Bank for such conversion. Accordingly, it was claimed that the said 
Bank had contravened the provisions of section 4(2) of the said Act when 
the bank_allowed conversion at a rate not being the rate prevailing on 
the date of conversion. The second charge levelled against the said bank 
was to the effect that the said bank effected forward purchase of (pound) 
7,00,000 from the Reserve Bank of India at the rate of shilling 1.5-29/32 
=Re. 1/- and got release of the said foreign exchange from the 
Reserve Bank inducing the bank to do so on the basis of misrepre- 
sentations and false informations furnished to the said bank. This in 
substance is the charge on which the Director of Enforcement proposed 
“ to hold an adjudication under section 23D of the said Act. 

7. A similar show cause notice was issued on April 3, 1974, by the 
Director of Enforcement on Hindusthan Motors Limited based on alle- 
gations similar to those made against the said bank in respect of the first 
of the two charges as above, calling upon Hindusthan Motors to show 
cause why appropriate adjudication proceedings should not be held 
against them for their contravening section 4(2) of the said Act and 
thereby rendering themselves liable to be proceeded against under section 
23(1)(a) of the said Act. : 

-  §. The said bank and Hindusthan Motors showed cause. In show- 

ing cause they raised a defence that the allegations made in the respective 
show cause notiee do not make out any case of contravention of section 
4(2) of the said Act or any other contravention in respect of which an 
adjudication as proposed could be held. That objection was overruled 
by the Director of Enforcement, the adjudicating authority who made 
an order under Rule 3(3) of the Adjudication Proceedings & Appeal 
Rules in each of the cases directing the proceedings to be held. There- 
upon the said bank and Hindusthan Motors moved two independent 
writ petitions in this court challenging the very jurisdiction of the adju- 
dicating authority to hold any adjudication proceeding as prgposed 
on the allegations made in the respective show cause notices. 

9. The very same objection was raised before thes learned trial 
judge by the petitioners. It was contended that the show cause notices 
on the face of them do not disclose any contravention of section 4(2} of 
the Act for which an adjudication under section 23D as proposed can 
be held in accordance with law. It was contended on their behalf that 
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when the conversion was effected at a rate or more precisely at a forward” 
exchange rate authorised by the Reserve Bank for the time being, there was 
no contravention of section 4(2}. It was further contended that the charge 
as framed was based upon a misconception since the conversion being at the 
autharised rate, no question of taking permission from the Reserve Bank — 
either general or special—did arise. In initiating the proceedings, it was 
wrongly assumed that conversion though made at an authorised rate 
would constitute violation of section 4(2), if it be made without the per- 
mission of the Reserve Bank. The learned judge in the trial court took the 
view that when on the charges levelled against the forward exchange 
contract had been entered into without fulfilling the conditions Jaid 
down in section 28 of the Manual, the contract becomes void so also the 
rate agreed between the parties in such contract. Such being the position, 
the actual conversion should have been made not at the rate so agreed 
though the same may be the authorised rate for forward exchange contract 
but should have been made at the post devaluation rate prevalent during 
the period 8.7.66 to 3.3.67. The petitioners not having done so nor having 
obtained any previous General or special permission of the Reserve Bank 
to Go it otherwise, it cannet be said that the show cause notices do not 
prima facie disclose any contravention of section 4(2) of the Act. In 
that view the learned judge discharged the Rules. Feeling aggrieved, the 
‘petitioners have preferred the present appeals. 


10. Mr. Gupta appearing on behalf of the said bank in one of 
these appeals has strongly contended that of the two charges levelled 
against the bank the second one does not constitute contravention of any 
of the provisions referred to in section 23(!)(a) of the said Act so that 
there can be no adjudication proceeding thereon under section 23D. So. 
far as the first charge is concerned, according to Mr. Gupta the adjuica- 
ting authority can assume jurisdiction only if the allegations constitute 
contravention of section 4(2) of the said Act as claimed in the show 
cause notice but not otherwise. But according to Mr. Gupta on the face 
of the allegations made in the show cause memo when it appears that the 
said bank allowed conversion at arate, agreed to between the parties in 
terms of a forward exchange contract and that rate was the authorised 
rate of the Reserve Bank for asix months forward sale on the date the 
contract was entered into, there can be no contravention of section 4(2) 
which only forbids entering into any transaction providing for eonversioa 
of Indian currency into foreign currency or foreign currency into Indian 
currency at rates of exchange other than the rates for the time being 
authorised by fae Reserve Bank. According to Mr. Gupta. no question 
of any previous special or general permission from the Reserve Bank 
arises since the transaction that was entered into provided for conversion 
at a rate for the time being authorised by the Reserve Bank of India. Any 
deviation from that rate might have required any such permission but 
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where there was no such deviation any permission is wholly unnecessary. 
According to Mr. Gupta, even assuming for a moment that the said bank 
in entering into the disputed forward exchange Contract had net strictly 
complied with the regulations incorporated in section 28(3) of the Exchange 
Control Manual by entering into such a contract- without being properly 
Satisfied that Hindusthan Motors had placed firm orders for the imports 
for which the contract for forword sale was being entered into, such 
contravention may otherwise be punishable under the Act but certainly 
does not ecnstitute contravention of section 4(2) of the Act authorising 
an adjudication proceeding under scction 23D. According to Mr. Gupta 
the only obligation which can be said to have been imposed by section 
4(2) is to see that all transactions which provide for conversion is at a 
rate for the time being authorised by the Reserve Bank. Reserve Bank 
under paragraph 13 of section ! of the Exchange Control Manual autho- 
rised that “(a) the rates of exchange governing transactions in or retating 
to sterling shall be those published by the Foreign Exchange Dealers’ 
Association of India.” Now, in the present case it has been pointed out 
by Mr. Gupta that when the bark on June 4, 1966, entered into 
the disputed transaction with the Hindusthan Motors providing for conyer- 
sion of Indian currency into (pound) sterling on any date within 6 months 
from that date, such conversion was agreed to be made at the rate of 
shilling 1.5 29/32=Re. 1/- which was the rate for the time being 
published by the Foreign Exchange Dealers’ Association of India 
for forward sales between I to 6 months and, therefore, it cannot be 
~ said that there had been any violation of section 4(2}. According to 
Mr. Gupta, the learned judge in the trial court failed to appreciate that 
when section 4(2) speaks of a transaction, it only speaks of factual trao- 
saction irrespective of whether it is otherwise invalid on other grounds. 
According to Mr. Gupta, if a person enters into a transaction in due 
compliance with the requirements of section 4(2), he cannot be hauled up 
for contravention of scction 4(2) only because subsequently it transpires 
that transaction is found to be illegal or void for some other reason as 
for example if it is subsequently found that one of the parties to such 
a transaction being a minor could not have lawfully entered” into a 
contract. Therefore, according to Mr. Gupta, the learned judge in the 
trial court went wrong in thinking that when on the other allegations 
levelled in the show cause memo contravention of section 28(3) of ‘the 
Manual had been alleged such contravention would render tife entire 
transaction void so that the convesion though made at. an authorised 
rate would be in violation of section 4(2) of the Act because that rate 
would not avail because of invalidity of the contract on the other ground. 
He has strongly assailed the correctness of the view taken by the learned 
judge'in the trial court. 


11. Mr. Ray appearing on behalf of the appellant, Hindusthan 
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Motors has adopted the arguments of Mr. Gupta. Mr. Ray has further 
pointed out that section 28 of the Manual really constitutes a part of the 
instructions issued by the Reserve Bank under section 3(3) of the said Act 
and contravention of an instruction can never constitute the foundation 
for any adjudication contemplated by section 23D. 

12. In contesting both the appeals, Mr. Chakrabarti appearing 
on behalf’ of the respondents has contended that section 4(2) 
of the said Act authorises contracts at ready rates only and 
if itis to be at forward rates it must necessarily be with the special 
or generaj permission of the Reserve Bank. In the present case, the 
impugned forward exchange contract having been entered into without 
any such permission from ‘the Reserve Bank there has been a violation 
of section 4(2) of the said Act. Secondly, it has been contended by 
Mr. Chakrabarti that when section 4(2} speaks of a transaction it necessa- 
rily contemplates a valid transaction but where, as in the present case, 
the transaction is a forward exchange contract which had not been 
entered into in due compliance with the requirements of section 28(3) 
of the Manual, that transaction must be deemed to be invalid and void and 
therefore, conversion at the rate specified in such contract and not at 
the prevailing rate would constitute breach of section 4(2) of the said Act. 
Thirdly, it has been contended by Mr. Chakrabarti that even if the 
allegations constitute violation of any direction or instruction issued by 
the Reserve Bank under section 3(3) of the said Act, such violation can 
be the subject matter of adjudication by the adjudicating authority in 
view of the extended scope of such abjudication under the provisions of 
the new’ Foreign Exchange Control Act, 1973. Reference is made to 
section 5{ of the new Act which corresponds to section 23D of the old 
Act of 1947 with this modification that under the new provision the autho- 
rity to adjudicate is not limited to contravention as in the old Act. 
According to Mr. Chakravarti section 51 being procedural provision can 
have retrospective operation and can very well be availed of for adju- 
dicating contraventions made. prior thereto. Apart from the aforesaid 
three substantial objections raised by Mr. Chakrabarti he has raised a 
few technical objections. According to Mr. Chakrabarti in view of the 
. inordinate delay incurred by the petitioners in moving this court and in 
view of their conduct of submitting to the jurisdiction of the adjudicating 
authority they should not be allowed to claim any relief from this court 
in the menner proposed. Next, according to Mr. Chakrabarti, Reserve 
Bank being a necessary patty and not having been made a party to the 
present proceedifigs the writ petitions should not be entertained in the 
absence of the Reserve Bank. Lastly, it has been contended by Mr. 
Chakrabarti that since the petitioaers have an alternative remedy under 
the Act, the writ petitions are not maintainable. 

13. We have carefully considered the rival contentious raised 
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‘before us. In our view, the substantial issue which needs to be deter- 
mined is as to whether the two show cause notices at all make out any 
case for adjudication under section 23D of the said Act. Under section 
23D, the adjudicating authority has the jurisdiction to hold an enquiry 
for adjudging under the section 23(1)(a) whether any person has commi- 
tted any contravention referred to in section 23(1) of the said Act. Sec- 
tion 23(1) speaks of contravention of sections 4, 3,9, 10, 12(2), 17, 18A, 
18B or of any rule, direction or order made thereunder. On the show 
cause notices on which the impugned adjudication proceedings had 
been initiated what is alleged to have been contravened by the appellant/ 
petitioners is section 4(2) of the said Act and not any of the other 
Provisions referred to in section 23(1). Section 4(2) provides as 
follows : 

“Except with the previous general or special permission of the 
Reserve Bank, no person whether an authorised dealer or otherwise 
shall enter into any transaction which provides for the conversion of 
Indian currency into foreign currency or foreign currency into Indian 
currency at rates of exchange other than the rates for the time being 
authorised by the Reserve Bank.” 

There is no dispute that Reserve Bank’s authorisation of the rates for 
such conversion is to be found in paragraph 13 of section 1 ef the Manual 
which is in following terms : 

“Section 4(2) the Foreign Exchange Regulation Act, 1947, lays 
down that all transactions in foreign exchange shall be done at rates 
for the time being authorised by the Reserve Bank. In pursuance of 
the above provision, the Reserve Bank of India has authorised that (a) 
rates of exchange governing transactions in or relating to sterling shall 
be those published by the Foreign Exchange Dealers’ Association of 
India : 

(b) the rates in respect of other currencies may be fixed by 
authorised dealers on the basis of market conditions subject to spot 
transactions being done at or between the rates ruling in the London 
Foreign Exchange market and, 

(c) the terms and conditions laid down by the Foreign Exchange 
Dealers’ Association of India for transacting foreign exchange business 
shall govern all business transacted by authorised dealers.” 

In the present case, the exchange being in relation to sterling was effected 
at the rate published by the Foreign Exchange Dealers’ Association of 
India. There is no dispute that the Foreign Exchange Dealers’ “Associa- 
tion of India publishes from time to time different rates*for different 
transactions. Such Association publishes one rate for immediate conver- 
sion called ready rate and another for conversion at any time within 6 
following months and yet another rate for conversion at any time beyond 
6 but within 12 following months called forward rates. It is also not in 


1978 (2) CLJ] U. Co. Bank v. Director, Enforcement Directorate 87 


dispute that on the day the said bank entered into the forward exchange 
contract with Hindusthan Motors agreeing to convert Indian currency 
into sterling at any time within 6 months following the date of the cont- 


ract, it did so at the rate of Re. 1/-=1.5/29/32, arate published on that ` 


date by the Foreign Exchange Dealers’ Association of India to be the rate 
for such forward exchange, and as such, authorised by the Reserve Bank. 
These facts not being in dispute and being apparent on the show cause 
notices the question is can it be said that the appellant/petitioners in the 
present ease in entering into such a forward exchange contract agreeing 
_ to convert Indian currency into sterling at the forward rate so published 
by the Foreign Exchange Dealers’ Association of India and subsequently 
having converted rupee into sterling at the rate so agreed, did commit 
any violation of section 4{2) of the said Act as alleged. 

14. We have set out section 4(2) hereinbefore. In our view that 
provision enjoins that none shall enter into any transaction which provides 
for conversion of Indian currency into foreign currency or vice versa at 
rates of exchange other than the authorised rates. Such a prohibition in 
its turn, however, is subject to a proviso that one can enter into sucha 
transaction if it is so done with previous general or special permission of 
the Reserve Bank. Therefore, in a case where the transaction provides 
for conversion at authorised rates there arises no necessity of obtaining 
permission in any manner from the Reserve Bank. Weare, therefore, 
unable to accept the contention of Mr. Chakrabarti that in all cases where 
the transaction provides for conversion at a rate other than ready rate 
for immediate conversion, the transaction must be entered into only 
with the previous general or special permission of the Reserve Bank. 
In our view, Mr. Gupta is well justified in his criticism of the show cause 
notice to the effect that it is based on a fundamental misconception. On 
the said show cause notice the allegation made is that fulfilment of the 
conditions specified in section 28(3) of the Manual constitutes the foun- 
dation for the general approval by the Reserve Bank and when in the 
present case such conditions had not been fulfilled, there was no prior 
general permission of the Reserve Bank and when there was no special 
permission the transaction though made at the forward rate published by 
the Foreign Exchange Dealers’ Association constitutes contravention of 
section 4/2). Such a position is not sustainable for the simple reason that 
the transaction being made at an authorised rate, obtaining prior permis- 
sion froħ the Reserve Bank in any form is not called for and the absence 
of such permission does not render the transaction so made as being in 
contravention of section 4(3). 

15. Assuming the substantive allegations made in the show 
cause notices to be all true, let us now consider whether they other- 
wise constitute violation of section 4/2) of the said Act. Such allegations 
are that the appellant/petitioners as between them entered into a 
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forward exchange contract without the said Bank fulfilling their obligations 
uader section 28(3) of the Manual. The question to be considered is 
as to whether contravention of section 28(3) of the manual leads to or 
results in contravention of section 4(2) or any of the sections specified in 
section 23(1) of the said Act. Paragraph 3 of section 28 of the Manual pro- 
vides that forward sales of foreign currencies may be made by authorised 
dealers without prior approval of the Reserve Bank against import of 
merchandise but such sales must be made in accordance with instructions 
set out in the other clause of that paragraph. The material clause pro- 
vides that contracts for forward sales against imports may be entered 
into only if (a) the applicant holds a valid import licence with an ex- 
change control copy covering the proposed import, or the import is 
covered by an open general licence and (b) either a letter of credit cover- 
ing the proposed import has been opened or a firm order has been placed 
and accepted by the seller. On the show cause notices in the present case 
the allegation is that the said bank in entering into the forward contract 
with the other appellant/petitioner did not satisfy itself to the effect that 
either a letter of credit covering the proposed import had been opened or 
a firm order had been placed by Hindusthan Motors and accepted by ~ 
their sellers. In other words, the allegation is that in entering into the 
forward contract there has been a contravention of paragraph 3 clause 
(ii) (b) of section 28 of the Manual. Ona plain reading of section 4{2) 
of the said Act and section 23(3) of the Manual, it appears clear to us 
that the requirements prescribed by the instructions incorporated in sec- 
tion 28 are not the requirements of section 4(2). Section 4(2) speaks of 
authorisation of the rate of exchange and of a ‘general or special per- 
mission in case of transactions providing conversion at a rate other than 
the rate so authorised. Section 28 of the Manual covers a different field 
altogether. We have already found that to the extent the show cause notices 
proceed on the basis that fulfilment of the requirements of section 28(3) 
of the Manual eonstitutes a general: permission contemplated by section 
4(2) is concerned, such notices are based on an erroneous idea about the 
legal position. Firstly, the question of general or special permission does 
not arise at all since the transaction itself provided for conversion at 
authorised rate. Secondly, section 28,3) itself does not specify that 
fulfilment of the requirements thereof constitutes any general permission 
of the Reserve Bank. Section 28 obviously was meant for other purposes 
and comes under either section 3(3) or section 20(3) of the said Act 
Contravention of these provisions may constitute independent offences. 
resulting in independent liabilities but that does not constitute violation of 
section 4(2) of the said Act or any of the provisions specified in section 
23(1) of the said Act which can authorise an adjudication under section 
23D. (See (1) Union of India v. Shreeram Durga, AIR 1970 SC 1597). 
Therefore, we are of the opinion that even if there had been a violation of 
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section 28/3) in the matter of entering into the forward contract between the 
appellant/petitioners in the present case that does not amount to violation” 
of section 4(2). . 
16. The only other issue that remains to be considered is as to 
whether because of such contravention of section 28/3) the forward 
contract itself must fail and the entire transaction must be cons- 
trued to be so void that conversion of Indian currency into ster- 
ling on subsequent dates not being at the rate prevailing on the 
date of conversion but being at a rate as agreed between the parties 
on the basis of such a forward contract would constitute violation 
of section 412) of the said Act. The learned judge in the trial 
court appears to have taken the view that the forward contract 
itself becomes void, and as such, there could be no legal authority for the 
bank to effect the exchange at the rate so agreed and not at the rate prev- 
ailing on the date of conversion. According to the learned judge, the 
actual conversion, therefore, becomes one at a rate not authorised under 
section 4/2). The same is the contention of Mr. Chakrabarty in support 
of the show cause notices. We, however, unable to agree with the learned 
judge in the trial court on this point. Seetion 23(1) imposes a criminal 
liability when it provides that any person contravening section 4 shall not 
only be liable to such penalty as specified in clause (a) that may be adjudged 
by the Director of Enforcement, but shall, upon conviction by a court, be 
punishable with imprisonment for a term which may extend to 2 years or 
with fine or with both. Sucha provision, in our view, must be strictly 
construed. When section 4(2) provides that no person shall enter into 
any transaction which provides for conversion of Indian currency into 
foreign currency or foreign currency into Indian currency at rates of exch- 
ange other than the authorised rate, none should contravene the prohibition 
imposed by this provision in the transactions they enter into. That pro- 
hibition only relates to the rate and is irrespective of the transaction being 
otherwise valid or invalid. In our view it is not permissible to impose 
collaterally a criminal liability under section 23(1) by pleading that the 
transaction itself being otherwise invalid though it provided for conversion 
at the authorised rate, such rate would not be of any avail and the trans- 
action must be construed to be one not at the rate so agreed. In our view, 
the only point which arises for consideration on a charge of the present 
nature is to find out whether in entering into the transaction, otherwise 
valid or invalid, there had been any conversion at arate other than the 
authorised rate so that only ina case where there is a conversion ata 
rate other than the authorised rate the person concerned may be charged 
for having contravened section 4 (2) of the Act. 
17. So far as we have considered the principal allegations made in 
the respeciive two show cause notices which are common to both. There 
are certain additional allegations against appellant Bank. It has been 
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alleged that the Bank in its turn madea forward purchase of (pound) 
7,00,000 from the Reserve Bank and had that (pound) sterling released by 
thé Reserve Bank on certain misrepresentations. In our view the prohi- 
bition under section 4(2) cannot, on its own terms, have any application 
to transactions with Reserve Bank in whom lies the entire control including 
the right to relax the very prohibition incorporated therein. Nor has it 
been alleged that in making-such purchase the said bank had adopted any 
unauthorised rate of conversion. Therefore, by making the forward 
purchase from the Reserve Bank, the said bank cannot be said to have 
violated section 4(2) of the said Act nor is it so alleged in the show cause 
notice. The real grievance is, however, on the score that the said bank ` 
had such (pound) sterling released on misrepresentations made to the Rese- 
rve Bank, Such alleged misconduct on the part of the said bank however, 
does not constitute contravention of any of the provisions specified in 
section 23(1) and as such cannot be the subject matter of any adjudication 
under section 23D of the said Act. 


18. Next we proceed to consider the third point raised by Mr. 
Chakrabarti. Relying on the provisions of the Foreign Exchange Regula- 
tion Act, 1973 (hereinafter referred to as the “1973 Act”). Mr. Chakravarti 
contends that even if the allegation incorporated in the show cause notices 
make out infringement not of section 4(2) but of section 3(3) of the said 
Act (i.e, Act of 1947), such infringement can be adjudicated by the 
Director of Enforcement in view of the extension of field of adjudication 
by such a Director under the new Act. Obviously Mr. Chakravarti 
relies on section 51 of the 1973 Act which corresponds to section 23D 
of the said Act. Section 5l has undoubtedly extended the field of adju- 
dication. Unlike section 23D, the right to adjudicate is no longer 
limited to the gontravention of a few specified provisions of the Act but 
extends to cover contraventions of all the provisions of the Act barring 
only sections 13fa), 18/1) and 19(1) {a). To be more precise Director of 
Enforcement has been conferred the jurisdiction to adjudicate contrave- 
ntion of section 6(4) of the new Act which corresponds to section 3/3) of 
the said Act. Since the new Act has come into effect Mr. Chakrdvarti 
contends that section 5! merely providing for the procedure can be 
given retrospective effect, so that even if the contravention alleged in the 
show cause notices constitute contravention of section 3(3) that can now 
be adjudicated by the Director of Enforcement. It is difficult, however 
to accept this contention of Mr. Chakravartii The new Act, that is, 
the 1973 Act is not an amending Act and does not® propose to 
amend the old Act, so that it can be said to amend the procedural 
part with retrospective effect. It repeals the old Act subject to the 
savings under section 6 of the General Clauses Act and section 8t of 
the 1973 Act. Such saving provisions may save the liability incurred 
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by the appellant-petitioner and may save the right to initiate appropriate 
proceedings under the old Act for enforcement of such liabilities. 
Under section 81 the pending proccedings may as well be proceeded 
with as if initiated under the corresponding provisions of the new Act. 
But these saving provisions do not extend the jurisdiction of the Director 
of Enforcement to adjudicate any contravention of a provision of the 
old Act which was not capable of such adjudication by him. Section 51 
of the 1973 Act provides that the adjudicating authority can hold an 
adjudication in respect of contravention of any of the provisions of this 
Act, that is, the 1973 Act. Here the appellant-petitioners cannot 
be said to have contravened any of the provisions of 1973 Act, 
because the Act was not there when the contravention alleged had 
been committed. An adjudication proceeding initiated under section 23D 
can no doubt be continued under section 41 in view of section 81, 
but that presupposes that such a proceeding was competently initiated 
under section 23D. A proceeding which could not have been initiated 
under section 23D cannot be continued under section 51. Moreover 
when in both the eases the only charge levelled against the appellants is 
contravention of section 412) of the 1947 Act and one of these proceeding 
too was initiated under section 23D, there is no scope for a contention 
of the nature put forward by Mr. Chakravarti. 

19. So far as the other technical objections raised by Mr. Chakra- 
varti are concerned, we find little substance in them. Though accor- 
ding to Mr. Chakravarti, the appellant-petitioners are guilty of inordi- 
nate delay in moving this Court, we do not find any real delay based on 
the appellants’ laches. In the case of the bank the show cause notice is 
dated January 3, 1972. Cause being shown on February 16, 1974, the 
adjudicating authority made an order under Rule 3{3) of the Adjudication 
Proceedings and Appeal Rules on August 3, 1974 and the appellant bank 
moved this court immediately thereafter on August 19, 1974. In the 
other case the show cause notice was issued on April 3, 1974. Cause 
being shown on January 7, 1975, the order under Rule 3(3) as above 
was made on January 3, 1976 and this court was moved immediately there- 
after on January 15, 1976. In either of these cases, the appellant-petitioners 
could@ not have moved this court without first raising the objection as to 
non-maintainability of the adjudication proceeding before the adjudicating 
authority under Rule 3(3). It is only when the adjudicating authority over- 
ruled their objection and expressed the opinion that the proceeding should 
be head that they could move this court. There was no delay in moving this 
court since after the adjudicating authority's order made under Rule 
3(3). Somes time may have lapsed between the issue of the show 
cause notice and the cause being shown but that was due to the 
inspection‘of voluminous documents prayed for and granted from time 
to time. Such time having been granted by the adjudicating authority, 
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eMr. Chakravarti cannot now make a grievance over it. Moreover 
on our findings when the adjudication proceedings are wholly beyond the 
jutisdiction of the adjudicating authority, it would not be just and 
proper to allow such proceedings to continue only on the ground of 
delay. The next objection raised by Mr. Chakravarti is that the appellant- 
petitioners having submitted to the jurisdiction by filing defences to the 
show cause notices, they cannot any longer challenge the jurisdiction of 
the adjudicating authority. In our view such an objection should be 
overruled because when the adjudicating authority inherently lacks juris- 
dietion—the allegations not constituting any contravention of section 4(2) 
—no amount of consent could confer upon the’ said authority the 
necessary jurisdiction to hold such an adjudication. Mo:eover the appel- 
lants never submitted tothe jurisdiction of the adjudiciting authority 
which will be apparent on the causes shown by them. They speciiically 
raised an objection to the maintainability of such an adjudication 
proceeding and in showing cause reserved their right to challenge the 
authority’s jurisdiciion to proceed with the proceeding. Under the adjudi- 
cation proceedings and Appeal Rules, they were entitled if not obliged 
to raise such an objection at the first instance before the adjudicating 
authority and invite his decision thereon and by doing so they cinnot be 
said to have submitted to the jurisdiction or that autherity to hold 
the adjudication even if the same is otherwise without jurisdiction. 
Mr. Chakravarti’s next objection is that in the absenc2 of the Reserve 
Bank as a party to the present proceedings in this Court such proceedings 
are not maintainable. In our view Reserve Bank is not a neeessary party. 
What have been challenged are the adjudication preceedings sought to 
be held by the adjudicating authority. Merely because the directions or 
the authorisation alleged to have been infringed are those issued by 
the Reserve Bank, the said Bank does not become a necessary party. 
Such direction or authorisation is not the subject matter of challenge. 
What is challenged is that the infringement alleged does not constitute 
contravention of section 4(2) of the said Act Last objection raised by 
Mr. Chakravarti is that an alternative remedy bars the procezdings 
initiated in this court. But he has failed to show us any remedy for the 
relief claimed in the writ petition. The fact that the appellant-peti- 
tioners have a right of appeal against the fiial order that miy be passed 
by the adjudicating authority, cannot in our view be considered to be an 
alternative remedy.‘ The appellant-petitioners are challenging the gnain- 
tainability of the proceedings on the ground that the adjudigating autho- 
rity had no jurisdiction on the face of the show cause notides to initiate 
the adjudication proceedings. They raised that objection before the 
adjudicating authority under Rule 3(3) of the Adjudigation Proceedings 
and Appeal Rules but the same was overruled. Law does not provide 
for any other remedy for annulling such a proceeding initiated without 
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jurisdiction. It is no remedy for them that they must now suffer the 
proceedings and raise the same issue once more in preferring an appeal 
against the final order that may be passed against them because the relief 
they claim is that they should net be made to suffer a proceeding in the 
hands of an authority patently having no jurisdiction to initiate or hold 
the same. 

20. In the result, on our findings made hereinbefore, it must be 
held that the impugned adjudication proceedings are wholly beyond the 
jurisdiction of the adjudicating authority. Appzais, therefore, succeed and 
are allowed. The judgment and order as passed by the learned trial judge 
in both eases are set aside. The respective writ petitions are allowed and 
the two adjudication proceedings impugned in the two Rules are set aside. 
There will be no order for costs. l 

Chakrabarti, J. ; I agree. 
N. C. S. . 


[ CIVIL APPELLATE JURISDICTION } 
Before Mr. Justice Rabindranath Bhattacharya and Mr. Justice 
Monoj Kumar Mukherjee 
Decision: June 23, 1978 
Sm. Binapani Ray Zak es _... (PHF) Appellant 
Versus 
Sm. Jyotirmoyee Devi & Ors. ed ...(Defts) Respondents* 


West Bengal Non-Agricultural Tenancy Act (20 of 1949) Sec. 7(3)— 
Incidents of tenancy—Non-Agricultural lease for life of lessee—Lessee in 
continuous occupation for more than 12 years—Such term in lease does not 
-come within the expression ‘tenancy for a term notless than 12 years’ ~— 
. Significance of the word ‘term’ used for second time in sub-sec. (3)— Inter- 
pretation of word ‘term’. 


One Sarala Bala took a lease of the disputed land from the prede- 
cessor-in-interest of the defendant-landlords. That Sarala Bala was a 
tenant °was not in dispute. There is also no dispute that the said tenancy 
was governed by the West Bengal Non-Agricultural Tenancy Act. It is 
recorded in the Record of rights that the defendants-landlords were non- 
. agricultural tenants and Sarala was a non-agricultural under-tenant as 
clasifie@in section 3 of the Act. Admittedly again, the lease was for the 
life time of Sarala. After the death of Sarala Bala, her sole heir, Kishore 
claimed the suit property. Almost immediately after the death of Sarala, 
the property was sold to the plaintiff. Binapani Plaintiff filed the instant 
suit for declaration of her title to the suit property and for recevery of 
the same. Before the trial court, the plaintiff relied upon seetion 7(3) 

* Appeal from Appellate Decree no. 570 of 1968. £ 
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eof the West Bengal Non-Agricultural Tenancy Act in support of her right 
against eviction. 

° The only question for consideration in this appeal is whether in the 
lease in favour of Sarala there was any term specified because if no term 
is specified in her lease then Sarala or his successor may have some 
right against eviction. 

HELD: The word “term” which is used for the second time in sub- 
section (3) of Section 7 of the Act, means an agreed period of time known 
to the parties concerned. Inthe present case the lease in question was 
for the life-time of the lessee, Sarala and both the lessor and the lessee 
accepted the said term. That being so, the plaintiff can have no right as 
claimed by her in the tenancy created in favour of Sarala, since deceased. 

- Case referred to :— 
(1) Indion Tron and Steel Co. Ltd. y. Biswanath Sunar, AIR 1967 
SC 77 
Shyama Charan Mitter and Shyama Pada Roy Chowdhury ... for Appellant 
P. N. Mitter, B. C. Roy eee and LS Ae 
Bhabani Prosun Chatterjee ... for the Respondents 

The judgment of the Court was as s follows :— :— 

Bhattacharya, J.: Thisisa second appeal by the plaintiff, who 
brought a suit for recovery of possession of the disputed property on a 
declaration of his title therein and also for mesne profits. In the trial 
court the plaintiff succeeded but on appeal by the defendants in the first 
appellate court below, the decree in favour of the plaintiff was set aside 
and the suit was dissmissed. 

2. The relevant facts for the purpose of determination of this appeal 
may be stated in brief. One Sarala Bala Dasi took lease of the disputed 
land from the predecessor-in-interest of the defendant-landlords. The 
original lease was executed in favour of two persons, namely, Sarala 
and one Srikanta her paramour. Srikanta was a name-lender. It is 
admitted by both the parties that in fact Sarala was the tenant. There is. 
no dispute also that the tenancy was for non-agricultural purpose and that 
the tenancy was governed by the West Bengal Non-Agricultural Tenancy 
Act. From the khatians it also appears tbat the defendant-landlords are 
also recorded as non-agricultural tenants. There is no doubt, therefore, 
that the defendants-landlords were the non-agricultural tenants and Sarala 
was the non-agricultural under-tenant as classified in section 3 of the West 
Bengal Non-Agricultural Tenancy Act. Admittedly again, the leases was 
for a period till the death of Sarala i.e. to say, for the life-time of Sarala. 
Sarala died and one Kishore Sardar, the brother of Sarala was the sole 
heir and, as such he claimed the suit property. Almost immediately 
after the death of Sarala, the property was sold to the present plaintiff 
Binapani Roy. The allegation of the plaintiff is that she got possession 
but the defendant-landlords by force ousted her and tock khas possession 
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of the property in suit. She, therefore, brought a suit for recovery of 
khas possession, for declaration of her title in the suit property and for 
mesne profits. The plaintiff claimed non-agricultural tenancy rightin the 
suit property under the defendant-landlords. 

3. Before the trial court the plaintiff relied upon Sub-section (3) 
of Section 7 of the West Bengal Non-Agricultural Tenancy Act for 
her right against eviction. . Under sub section (3) of Section 7 of 
the Act, if any non-agricultural land has been held for a term of not less 
than 12 years under a lease in writing but no term is specified in such lease 
then the tenant shall get certain rights against eviction. At this 
Stage, however, we are not concerned to see the nature of right. In 
the persent case, admittedly, there is one lease in writing and according 
to the term of the lease Sarala was to enjoy the lease during the period 
of her life-time. There is no boubt also that for more than 12 years 
she was a tenant. Now the question that fell for determination before 
the courts below was whether in that lease there was any term specified. 
That is important because if no term is specified, then Sarala or his 
successor may have some right agaiast eviction. According to the 
trial oourt, there was no “term” in which was specified in the lease. 
According to him the ‘term” to be specified must be in terms of year, 
months, days, etc. In the lease as it was stated that it was for the 
life-time of Sarala. According to the trial court there was no kaowing 
as to how many years sbe would live or for how many months/and, 
therefore, there was no “term” specified. In this view of the matter, 
the trial court held that with the death of Sarala the lease did not 
expire and consequently the plaintiff having purchased the land from 
the heir of Sarala was entitled to get back the suit lands on the declara- 
tion that the plaintiff was a tenant. The learñed Additional District 
Judge who disposed of the appeal, however, was of different view on 
the meaning of “term” appearing in the last portion’ of Sub-section (3) 
of Section 7. According to the learned Judge, the word “term” 
appearing for the second time in sub-section (3) of Section 7 does not 
necessarily mean a specified period expressed in days, months or years, 
but it means a period during which the lease is to subsist, that is 
to say, a definite period which can be understood by the parties. In . the 
present case when it was stated in the lease that it was granted for the 
life time of Sarala, there was the ‘term’ spacified meaning that the lease 
would be subsisting during the life-time of Sarala, which was not indefinite. 
In this®view, it was held by the Appellate Court below that Sarala’s 
heir or succesgor or the plaintiff would not have any right in the tenancy 
as alleged due to the provision of Section 7(3) of the West Bengal Non- 
Agricultural Tenancy Act. 


4. Mr. S.C. Mitter appearing on behalf of the appelant contended 
that mere statement that the lease is for the life time of the lessze is no 
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“term” specified as mentioned in sub-section (3) of section 7. He has 
contended that in the first portion of sub-section (3) there is a reference to 
a “‘term of not less than 12 years” and therefore the word “term” appearing 
for the second time in the same sub-section would naturally mean “a term” 
with reference to years as mentioned in the first part of the sub-section. 
Mr. P.N. Mitter, appearing on behalf of the respondents has, however, 
opposed this contention as put forward from the side of the appellant. His 
contention is that the word “term” used for the second time in sub-section 
(3) must be definite which means specified and when it is stated that the 
lease is for the life time of Sarala it was quite explicit and the parties 
knew that the lease would be subsisting so long as the lessee would be 
alive and as such the “term” was not indefinite because it was clearly 
specified and known to both the parties. In support of his contention, 
Mr. P. N. Mitter has referred to a case (1) Jndian Iron and Steel Co. 
Ltd. v. Biswanath Sonar). reported in AIR 1967 SC page 77. This case 
went upto the Supreme Court from this High Court and it relates to the 
provisions of the West Bengal Non-Agricultural Tenancy Act. During the 
. argument, the construction of the words “‘no term is specified as appearing 
in sub-section (3) of section 7 came up for consideration. The construction 
made by the Supreme Court goes in favour of the respondents before 
us. We quote below the relevant portion of the judgment : 

“A bare perusal of these enactments js sufficient to show that the 
word “term” used for the first time in (3) indicates that the period 
ef occupation must not be Jess than 12 years. It cannot mean an 
agreed period because the latter part says that this applies where 
“no term” is specified in the lease and in this part the word “term” 
must obviously mean an agreed period” 

We, therefore, find that thé question raised by Mr. S C. Mitter on behalf 
of the appellant has already been answered by the Supreme Court as quo- 
ted above. The “term” used for the second time in sub-section (3) of Sec- 
tion 7, therefore, means an agreed period of time known to the parties 
concerned. In the present case the lease was for the life time of the leasee 
Sarala and both the lessor and the lessee accepted the term. It was an 
agreed term no doubt and specified and, theréfore, in view of the interpre- 
tation given by the Supreme Court the plaintiff can have no right as 
claimed by her in the tenancy created in favour of Sarala, now deceased. 
We find no merit in this appeal. 

5. The appeal is, therefore, dismissed but without costs in the facts 
and circumstances of this case. 

Mukherjee, J. : I agree. l À 

P. R 
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[ SPECIAL JURISDICTION (WEALTH TAX) ] 
Before Mr, Justice Dipak Kumar Sen and Mr. Justice Chandan ° 
Kumar Banerjee 
Decision : April 6, 1978 


Commissioner of Income Tax, West Bengal-II .. ... Applicant 
Versus 
Bejoy Kumar Karnani & Ors. i ... Respondents” 


The assessee held a number of shares in i Romani Properties Ltd, 
and Karnani Investment Pvt. Ltd. The Wealth Tax Officer following an 
order of the Tribunal in the Wealth Tax assessment of Bejoy Kumar 
Karnani (individual) estimated the value of these shares by the method 
known as “break up value” method. The shares of Karnani properties 
Ltd. were accordingly valued at Rs. 6/- per share for the assessment year 
1957-58 and the other assessment years i. e. 1959-60, 1960-61 and 1961-62. 
The shares of Karnani Investment Pvt. Ltd. had to be valued for the 
assessment years 1959-60, 1960-61 and 1961-62. Again following the 
“break up value” method, the Wealth Tax Officer estimated the value of 
these shares at Rs. 12/- per share for the assessment years 1959-60 and 
1960-61 and at Rs. 10.83 for the assessment years 1961-62. In appeals 
preferred by the assessee, objecting to the valuation estimated as afore- 
said, the Appellate Asstt. Commissioner upheld the valuation as made 
by the Wealth Tax Officer. The assessee went up to the Income Tax Appe- 
llate Tribunal on further appeals. The Tribunal accepted the principle 
that unquoted shares of an investment company should be valued prima- 
tily on the basis of its dividend earning capacity. 

On a reference at the instance of the Commissioner— 

HELD: The break up method is to be followed only in exceptional 
circumstances e. g. where the company is ripe for liquidation; not that the 
said method is to be applied to a particular type of company e. g. investment 
company. Generally, asset-backing in an invesment company is no doubt an 
important factor, but it is only important for the purpose of determining 
ifan investment company by reason of its assets can be expected to yield 
consistent returns on the capital invested and not for the purpose of valuation 
of the shaves of the eompany by taking the break up value of the assets. 


Case referred to :— 
(1) Commissioner of Wealth Tax, Assam y. Makadeo Jalan & Ors., 


86 ITR 621. 
B. L. Palund Ajit Sengupta iss .. for the Applicant 
R. N. Bajoria anq, Dilip Kumar Dhar ay .. for the Respondents 


The judgment of the Court was as follows :— 

Sen, J.: The facts found and/or admitted in this Reference 
at the instance of the Commissioner of Wealth Tax, West Bengal II, are 

*Wealth-tax Matter no. 377 of 1969. 
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e Shortly as follows. Messers. Bejoy Kumar Karnani & Others, the asses- 
see, a’ Hindu Undivided family, was assessed to wealth tax for the assess- 
ment years 1957-58 to 1961-62, the relevant valuation dates being 31st 
March of each of the years from 1957 to 1961. 

2. At the relevant period the assessee held a number of shares ia 
Karnani Properties Ltd. and Karnani Investment Pvt. Ltd. The Wealth Tax 
Officer following an order of fie Tribunal in the Wealth Tax assessment 
of Bejoy Kumar Karnani (individual) estimated the value of these shares 
by the method known as “brzak up value” method. The shares of Kar- 
nani Properties Ltd. were accordingly valued at Rs. 6/- per share for the 
assessment years 1957-58 and 1958-59 and at Rs. 6.23, Rs. 6.18 and Rs. 


6.18 respectively for the other assessment years i. e. 1959-60, 1960-61 and 
1961-62. 


3. The shares of Karnani Investment Pvt. Ltd. had to be valued for 
the assessment years 1959-60, 1960 61 and 1961-62. Again following the 
“break up value” method, the Wealth-tax Officer estimated the value of 
these shares at Rs. 12/- per share for the assesement years 1959-60 and. 
1960-61 and at Rs. 10.83 for the assessment years 1961-62. 


4. In appeals preferred by the assessee, objecting to the valuation 
estimated as aforesaid, the Appellate Assistant Commissioner upheld 
the valuation as made by the Wealth Tax Officer. 


5. The assessee'went up to the Income Tax Appellate Tribunal 
on further appeals. Following, inter alia, an earlier order in the case 
of Balbhadradass Bangur in Wealtn Tax Appeals Nos. 1199 to 1202 and 
nos. 1231 to 1234 all of 1964-65, the Tribunal accepted the principle that 
unquoted shares of an investment company, should be valued primarily 
on the basis of its dividend earning capacity. 


6. In estimating the value of the shares of Karnani Properties Ltd. 
the Tribunal first considered the value of the quoted shares of other 
property holding companies and in particular those of Hindusthan Buil- 
ding Society Ltd. and Messrs. Sahu Properties Ltd. for the purposes of 
comparison. It was found that by reason -of the rate of dividend decla- 
red, the quoted market value of the shares in the said companies were 
at all material times lower than their break up value. In two yeafs when 
no dividend was declared, the shares ef the Hindusthan Building Society 
Ltd. were quoted at 50% and 40% of their par value. 


7. The Tribunal next considered the profit yielding capacity of 
Karnani Properties Ltd. Ignoring the commission and allowances paid to 
the Managing Director the Tribunal computed the average net profits 
after payment of taxes to be Rs. 92,000/- Rs. 72,000/-, Rs 50,000/-. Rs. 
43,000/- and Rs. 8,000/- respectively for the assessment years 1957-58 to 
1961-62. Accordingly, the net earning from the shares of this company 
was held to be about 3% . The Tribunal took into account that the rental 
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income of the said company was affected by reasons of the existance of 
a number of old tenants in the properties. The Tribunal also took into 
account that the value- of the land belonging to the company had .appre- 
ciated though was not reflected in its balance sheet. The Tribunal held 
that the shares of this company was more valuable than an ordinary share, 
yielding return of only 3%, and aceordingly, valued the same at 50% of 
par Value i.e. Rs. 2.50 per share. 

8. In valuing the shares of Karnani Investment Pvt. Ltd., which was 
incorporated in 1958, the Tribunal noted that in the year ending the 3lst 
March 1959, after providing for Director’s remuneration of Rs. 11,250/- 
and writing off preliminary expenses of Rs. 1797/- there was a net book 
loss of Rs. 2043/-. By adding back the said amounts of remuneration 
and expenses, the Tribunal computed the real profits of the company to 
be Rs. 1),000/-- A comparable figure was estimated for the year ended 
3lst March 1960 and for the year ended 3lst March 1961, real profit was 
estimated on a similar basis at slightly over Rs. 10,000/-. The Tribunal 
held that though profits were low by taking into aecount the future pros- 
pects of this newly floated company, the value of its shares should be 
estimated at 50%- of the per value i.e. Rs. 5/- per share. 

9. At the instance of the Commissioner of Wealth Tax, West Bengal 
TH, Calcutta, the following question had been referred under section 
27(1) of the Wealth Tax Act, 1957 as a question of law arising from the 
order of the Tribunal. 

“Whether on the facts and in the circumstances of the case, 
the Tribunal was right in holding that for the purpose of section 
7(1) of the Wealth Tax Act, 1957, the value of unquoted shares of (1) 
Karnani Properties Ltd. and (2) Karnani Investments Private Ltd. as 
on the relevant valuation dates, should be determined on the basis of 
the average earning capacity of the shares ?” 

10. At the hearing, Mr. B. L. Pal, learned counsel for the Revenue, 
has drawn our attention to a decision of the Supreme Court in (1) Commi- 
ssioner of Wealth Tax Assam v. Mahadeo Jalan & Ors, reported in 86 ITR 
621 for the following observations in the judgment- 

?.628—‘‘Leaving aside any distress sales, the factors which in 
our view are likely to determine the fixation of a share on any parti- 
cular day or at any particular time is, firstly, the profit earning capa- 
city of the company ona reasonable commercial basis ; secondly, its 
capa@ity to maintain those profits or a reasonable return for the capi- 
tal invested and in special cases such as investment companies, the 
asset-backings, the prospects of capitalisation of its earning in the shape 
of declaration of bonus shares or where the company is financially and 
commercially sound, the prospects of issue of further capital where the 
existing share-holders have a right to apply for and obtain them ata 
certain price which is generally less than the market value, offering an 
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e increased yield on his investment, on the assumption that the company 
will be able to maintain the same rate or at least increase the aggregate 
* payment of dividend on the increased capital.” 

P, 634. “The yield method is the generally applicable method 
while the break-up method is the one reaorted to in exceptional cir- 
cumstances or where the company is ripe for liquidation but none the 
less is one of the methods.” 


11. Mr, Pal also drew our attention to a chart printed in the paper 
book at pp.84-85. From the figures entered in this chart. Mr. Pal 
contended that Karnani Properties Ltd. had no yielding capacity whatso- 
ever from the years 1958-59 to 1961-62. 

12. On the basis of the above Mr. Pal submitted that the shares 
in the instant case, belong to investment companies, one of which had no 
yield whatsoever at the relevant time therefore, fell within the category of 
special cases, and/or came within the exceptional circumstances and the 
break up method had to be adopted for their valuation. 

13. Mr. R.N. Bajoria, learned counsel for the assessee, has conten- 
ded on the other hand, that the judgment of the Supreme Court, in Mahka- 
deo Jalan’s case (supra) if read in its entirety supported the case of the - 
assessee and not that of the Revenue. 

14. On the passage at page 628 of the report of the said judgment 
cited by Mr. Pal, Mr. Bajoria submitted that the Supreme Court had laid 
down therein the various factors which were likely to determine the value 
of a share of company at any particular time. The main factors were, first, 
the profit earning capacity of the company and second, the company’s 
capacity to maintain such profits in future. It is only in determining the 
capacity of a company to maintain its profits and thus secure a reasona~ 
ble return for capital invested, that the asget-backings of an investment 
company had to be looked into. He submitted that it was not laid down 
by the Supreme Court that in valuing the shares of an investment com- 
pany, the profit earning capacity of the company should be ignored entirely 
and break up method followed. ; 

15. Ia support of this contentions Mr. Bajoria drew our attention 
to further observations of the Supreme Court in the same decision as 
follows : 

(Page 629). “From what we have stated, among the factors which 
govern the consideration of the buyer and the seller where the one 
desires to purchase and the other wishes to sell, the factor orm break 
up value of a share as on liquidation hardly enters into consideration 
where the shares are of going concern. The basic eyield method 
in cases where shares are quoted and transactions take place on the 
share market may not be different but where shares are not quoted, it 
is in these latter cases the yield must be determined after taking into ac- 
count various factors as to which a reference has been made earlier.” 
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(page 630). But where a person holds shares in a company which 
is making losses and where it does not justify a declaration of divi- 
dends even frqm reserves as a temporary boost or where there is a 
possibility of its capital structure being affected or if that state of 
depression continues, in other words, the company is ripe for liqui- 
dation, the valuation may well be the break-up value of the shares. 

{pages 633-634), “An examination of the various aspects of 


valuation of shares in a limited company would lead us to the follo- 
Wing conclusions : 


(1) Where the shares in a public limited company are quoted on 
the stack exchange and there are dealings in them, the price prevailing 
on the valuation due is the value of the shares. 

(2) Where the shares are of a public limited company which 
are not quoted on a stock exchange or of a private limited 
company the value is determined by reference to the dividends 
if any, reflecting the profil-earniag capacity on a reasonable 
commercial basis. But, where they do not, then the amount 
of yield on that basis will determine the value of the shares. In other 
words, the profits which the company has been making and should 
be making will ordinarily determine the value. The dividend and 
earning method or yield mzthod are not mutually exclusive; both 
should help in’ ascertaining the profit. earning capacity as indicated. 
above. If the results of the two methods differ, an intermediate figure 
may have to be computed by adjustment of unreasonable expenses 
and adopting a reasonable proportion of profits. 

(3) In the case of a private limited company also where the 
expenses are incurred out ofall proportions of the commercial ven- 
ture, they will be added back to the profits of the company in compu- 
ting the yield. In such companies the restriction on share transfers 
will also be taken into consideration as earlier indicated in arriving at 
a valuation. 

(4) Where the dividend yield and earning method break down by 
reason of the company’s inability to earn profits and declare dividends 
if the æt back is temporary then it is perhaps possible to take the 
estimate of the value of the shares before set-back and discount it by 
a percentage corresponding to the proportionate fall in the price of 
quoted shares of companies which have suffered similar reverses. 

(5% Where the company is ripe for winding up then the break up 

value method determines what would be realised by that process. 

(6) As in Attorney General of Ceylon y. Mackie a valuation by 
reference to the assets would-be justifi:d whereas in that case the func- 
tion of profits and uncertainty of the cenditions at the date of the 
valuation prevented any teasonadle estimation of prospective profits 
and dividends. 
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In setting out the above principles, we have not tried to lay dowa 
any hard and fast rule because ultimately the facts and circumstances 
of each case, the nature of the business, the prospects of profitability 
and such other considerations will have to be take into aceount as 
will be applicable to the facts of each case. But, one thing is clear, 
the market value unless in exceptional circumstances, to which we 
have referred, eannot be determined on the hypothesis that because in 
a private limited company one holder can bring it into liquidation it 
should be valued as on liquidation by the break-up method. The yield 
method is the generally applicable method while the break-up method is _ 
the one resorted to in exceptional circumstances or where the company - 
is ripe for liquidation but none the less is one of the methods.” 

16. The submissions of Mr. Bajoria are not without substance. 
From the observation of the Supreme Court it appears to us that the 
break up method is to be followed only in exceptional circumstance’ e.g. 
where the company is ripe for liquidation not that the said method is to, 
be applied to a particular type of company e. g. an investment Company. 
Generally, Asset-backing in an investment company is no doubt an impor- 
tant factor, but it is only important for the purpose of determining if an 
investment company, by reason of its assets can bə expected to yield consis- 
tent returns on the capital invested and not for the purpose of valuation of 
the shares of the company by taking the break up value of the assets. 

17. It is nobody’s case that the companys in question were ripe 
for liquidation at the relevant time or that they were in such a condition 
that there would be little or no expectation of yield from or earning by 
them in future. 

“18. The Tribunal has specifically computed the real profits earned 
by thesaid two companies. These findings are not challenged. The 
Tribunal has nowhere referred to the chart printed in the paper book 
relied on by Mr. Pal. It is not known who has prepared this chart or if 
the figures therein are correct, Ex. facie, the percentage of yielding capa- 
city has been calculated in the chart on the basis of average annual net 
profit and noton actual profits. For the said reasons the purported 
chart is of little significance in this reference. ° 

19. We find that in arriving at the value of the shares the Tribunal 
has taken into account all relevant factors as specified by the Supreme 
Court viz. the yield, the assets the potentiality and also the quoted value 
of shares in similar companies. Such valuation in our opinioneis not in 
any way erroneous. 

20. For the reasons stated above, we answer the’ question in the 
affirmative and in favour of the assessee. In the fects and circumstances 
of this case there will be no order as to costs. i 

Banerji, J.: I agree, 

A. S.G. ———— 
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{CIVIL REVISIONAL JURISDICTION] ‘ 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice Dhiresh 
Chandra Chakravorti ° 
Decision: June 16, 1978 
Shiba Prosanna Banerjee Ra .. Petitioner 
Versus 
Mrityunjoy Khan & Ors, ... Opposite parties* 


West Bengal Non-Agricultural Tenancy. ‘Act (20 of 1949), Sec. 24— 
Pre-emption —Partition of a tenancy by co-sharers without consent of land- 
lord— One plot (A) allotted exclusively to some co-sharers and another plot 
(B) kept joint—Plot A sold to strenger — Application for pre-emption by a 
co-sharer who had no knowledge of such partition — Partition and allotment 
of shares amongst co-sharers without consent of landlord— Allotment of a 
plot exclusively to a co-sharer by such partition— Other co-sharers remain 
as such for purposes of exercise of right of pre-emption. 


There was a partition of a particular tenancy amongst its co-sharers. 
Upon such a partition, Plot 1768 was exclusively alloted to opposite parties 
2 and 3 in C. R. no. 2049/73 while Plot 1767 was kept joint by the co- 
sharers. There is no evidence that such partition was consented to by the 
landlord. Thereafter O. P. nos. 2 and 3 transfered their interests in Plots 
1768 and 1767 to Mrityunjoy. O. P. no. 1, a stranger, without serving, 
any notice upon Shiba Prosanna, a co-sharer, of such transfer to Mrityun- 
joy. When Shiba Prosanna came to know of such transfer he made an 
application for pre-emption under section 24 of the W. B. Non-Agricul- 
tural Act 1949 in the Court of the Subordinate Judge, Burdwan. This 
application ‘was resisted by Mrityunjoy. The application was allowed by 
that Subordinate Judge and on appeal by Mrityunjoy, the Addl. District 
Judge allowed the appeal in part. The appellate court below took the 
view that as by the partition, Plot 1768 was allotted exclusively to O.P. 
2 and 3, Shiba Prosanna ceased to be a co-sharer in respect of that plot 
and accordingly, his application so far as that plot is concerned was not 
maintainable. It was however held that in regard to Plot no. 1767 Shiba 
Prosanna was a Co-sharer and he could claim pre-emption in respect of 
that, plot. Being aggrieved, both Shiba Prosanna and Mrityunjoy moved 
this court ia revision and obtained two Rules. 

HELD: So long as the holding is not split up by partition amongst 
the co-sharer-tenants with the consent of the landlord, each co-sharer con- 
tinues to be a tenant under the same landlord and is entitled to make an 
application for pre-emption on the principle as laid down in Abinash Chandra 
Jana’s case (55 CWN 717) 

Cases referred to :— 

(1) Debendra Nath Sen y. Ganendra Nath Bera, 53 CWN 107 
(2) Goas Ali Bhuniya and Others v. Lal Mia and others, 52 CWN 90 
*C, R. no. 2049 of 1973 and 2827 of 1973. 
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¢ (3) Abinash Chandra Jana and others v. Chakradhar Khatua and Ors, 
55 CWN 717 
(9) Uma Shankar Nayak Saha v. Usharani Laha, ILR (1968) 2 Cal 
587 
M. N. Ghose, Sourendra Prosad Ghose and J. M. De... for the petitioner 

in C. R, no 2827/73 and for the Oppo. party in C. R. no. 2049 of 1973 

Sudhis Dasgupta and Tapas Bandapadhyay .. for the Appellant in C.R. 
no. 2049/73 and for the Oppo. party in C. R. no, 2827 of 1973 

The judgment of the court was as follows :— 

Dutt, J.: The only question that is involved in these Rules is, 
whether on the partition of the land comprised in the tenancy of non- 
agricultural tenants withont the kaowledge and consent of the landlord, 
such tenancy is split up and the tenants ceased to be co-sharers. 

2. On December 3, 1961, there was a partition between the co- 
shater-tenants of the tenancy in question. Upon such partition, plot 
no. 1768, of Khatian no. 618, of Mouz: Radhinagar, was exclusively 
allotted to the opposite parties nos. 2 and 3, Saralabala and Susamiu, in 
Civil Rule No. 2049 of 1973. Plot no. 1767 was, however, kept joint 
between the co-sharers. There is no evidence that such partition was 
consented to by the landlord. On October 24, 1965, Saralabala and 
Susama transferred their interest in Plots nos. 1768 and 1767 to the oppo- 
site party no. 1, Mrityunjoy Khan, a stranger, whithout serving any 
notice on Shiba Prasanna of such transfer. After Shiba Prasanna had 
come to know of the transfer, on April 10, 1968 he made an application for 
pre-emption under section 24 of the W. B. Non-Agricultural Tenancy Act, 
1949 in the court of the Subordinate Judge, Burdwan. The application 
was resisted by Mrityunjoy, the transferee. His contention was that 
by the said partition Shiba Prasanna ceased to be a co-sharer and, as 
such, the application for pre-emption was not maintainable. The 
learned Subordinate Judge overruled the said contention and allowed the 
application for pre-emption. 

3. Being aggrieved by the order of the learned Subordinate Judge 
allowing the application for pre-emption, Mrityunjoy preferred an appeal 
which was heard by the learned Additional District Judge, Second Caurt, 
Burdwan. The learned Additional District Judge took the view that as 
by the partition Plot no. 1768 was allotted exclusively to Saralabala and 
Susama, Shiba Prasanna ceased to be a co-sharer in respect of that plot 
and accordingly, his application for pre-emption was not maintaingble 
so far as that plot was concered. It was, however, held that in regard 
to Plot no. 1767, Shiba Prasanna was a co-sharer and he qSuld claim- 
pre-emption in respcct of that plot. In that view of the matter, the 
learned Additional District Judge set aside the order of the learned 
Subordinate Judge in so far as Plot no. 1768 was concerned, but affirmed 
the same in regard to Plot no. 1767. Being aggrieved by the said order 


N 
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of the learned Additional District Juge, both Shiba Prasanna and Mrtty? 
unjay moved this Court under section 115 of the Code of Civil Procedure 
and obtained these two Rules. 

4, It has been already noticed that there is no material on record 
to show that the landlord consented to the partition effected between the 
co-sharers by a registered deed dated December 3, 1960. On the other 
hand, the relevant Khatians to which Plots nos. 1767 and 1768 appertain 
show that the tenancy is still joint between the co-sharers. Mr. Maniadra 
Nath Ghose, learned Advocate appearing on behalf of the transferee 
also does not contend that the partition had been effected with the consent 
of the landlord. In these circumstances, we shall proceed on the basis 
that the partition was effected without the consent of the landlord. 

5. The question came up for consideration before this Court in 
connection with the exercise of the right of pre-emption under section 
26F of the Bengal Tenancy Act which is somewhat similar to 
section 24 of the West Bengal Non-Agricultural Tenancy Act. In (1) 
Debendra Nath Sen v. Ganendra Nath Bera, 53 CWN 107, G. N. Das, J. 
took the view.that a partition among co-tenants is binding on the 
co-tenants who joined in the partition and was effective against the 
whole world except the landlord. In that case also, the partition 
was effected without. the consent of the landlord. It was, however, 
held that in view of the partition an application for pre-emption 
was not maintainable. Mr. Ghose has placed strong reliance on this 
decision and also on a Bənch dedision of this Court in (2) Coas Ali 
Bhuiya and others v. Lal Mia and others, 52 CWN 90 in which Chakra- 
vartti, J. (as he then was), who delivered the judgment of the Bench, while 
considering the scope of section 26F observed as follows : 

“In view of the scope of the section, it appears to us that by 
the terms “‘co-sharer in the tenancy” and “‘co-sharer tenant” the 
legislature meant persons who could claim to be regarded as co-sharers 
against the tenants.” 

The said observation of Chikawareth J. was relied on by G. N. Das, J 

in Debendra Nath Sen’s case referred to above. A later Division Bench 
of thi¢ Court in (3) Abinash Chandra Jana and others v. Chakradhar Khatue 
and others, 55 CWN 717, dissented from the view expressed by G. N. 
Das, J. and overruled the decision in Debendra Nath Sen’s case. 

6. We have been pressed hard by Mr. Ghose to disagree with 
the viéw of the Division Bench as expressed in Abinash Chandra Jama’s 
case (Supra). Further, Mr. Ghose submits that the principle of law as 
laid down by ©. N. Das, J. and Chakravartti, J. should be adopted by us 


~ in preference to that laid down in Abinash Chandra Jana’s case. 


7. In Goas Ali Bhuiya’s case (supra), the question that came up for 
consideration was, whether a purchaser of a share of a co-sharer in the 
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tenañħecy who was never recognised by the landlord could acquire the 
Stajus of a co-sharer tenant and make an application for pre-emption 
under section 26F of the Bengal Tenancy Act. Chakravarti, J. took the 
view that such an unrecognised purchaser was a co-sharer as against the 
tenants of the holding and was entitled to make an application for pre- 
emption under section 26F. It was, however, expressly laid down by 
Chakravarti, J. that such an unrecognised purchaser had no status Of a 
tenant /so far as the landlord was concerned and any payment that would 
be made by him to the landlord would not be rent but damages 
for use and occupation. The unrecognised transferee of a share 
ofa non-transferable occupancy holding ‘could not be said to | be 
a tenant, but he was a tresspasser vis-a-vis the landlord. With 
the greatest respect, we are unable to reconcile how an unrecognised 
transferee who does not became a tenant of the non-transferable 
occupaacy holding under the landlord can become a co-sharer tenant 
of the holding. Be that as it may, in Goas Ali Bhuiya’s case there 
was no question of partition of the tenancy. It is not disputed that 
where there is a partition between co-sharers of a tenancy without the 
consent of the landlord, such partition is not binding upon the landlord 
and such co-sharer remains liable to pay rent to the landlord. In other 
words, such co-sharer continues to be tenant of the holding. If accor- 
ding to Chakravartti, J. an unrecognised transferee of a share in an 
occupancy holding acquires the status of a co-sharer tenant and becomes 
entitled to make an application for pre-emption, a co-sharer who remains 
a tenant even after the partition of the holding will also be entitled to 
make an application for pre-emption. In our view, so long as the hold- 
ing is not split up by the partition amongst the co-sharer tenants with the 
consent of the landlord, each co-sharer continues to be a tenant under 
the same landlord and is entitled to make an application for pre-emption 
as laid down in Abinash Chandra Jana’s case (supra). 

8. In this connection, we may refer to a decision of: the Division 
Bench of this Court presided over by P. N. Mookerjee, J. in (4) Uma Shan- 
kar Nayak Saha v. Usharani Laha, ILR (1968) 2 Cal. 587. In that 
case, it has been held that unless the tenancy is split up with the gonsent 
of the landlord to form separate tenancies, section 94 of the West Bengal 
Non-Agricultural Tenancy Act applies, and that mere mutual partition 
amongst the tenants does not make the partitioned land subject- 
matter of different tenancies so as to come out of the mischief of gection 
24. A similar view has been taken in the case of (5)- Motilal Ghosh v. Bimal 
Chandra Saha and others by Bachawat and A. C. Sen, JJ. in Civil Revision 
Case No. 41 of 1961 disposed of on April 19, 1963. We, accordingly, 
ovetrule the said contention of Mr. Ghose. 7 

9. So far as Plot no. 1767 is concerned, there is no difficulty, for 

the said plot has been kept joint between the co-sharers and therefore 


- 
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Shiba Prasanna is undoubtedly a co-sharer tenant in regard to that plot 
and is entitled to make an application for pre-emption. Mr. ‘Ghose 
submits that after the West Bengal Estates Acquisition Act, 1953 had come 
into force, the interest of each co-sharer tenant had vested in the State and 
each had become a direct tenant under the State of West Bengal having 
a separate tenancy. This contention is without any substance. As the 
tenancy is admittedly a non-agricultural tenancy, there was no question 


of vesting of the interests of the tenants. This. contention of Mr. Ghose 
therefore fails. $ 


10. For the reasons aforesaid, we set aside the order of the learned 
Additional District Judge in so far as he held that Shiba Prasanna was 
not entitled to make an application for pre-emption in respect of plot no. 
1768. We hold that the application for pre-emption of Shiba Prasanna 
was maintainable in respect of both the Plots nos. 1767 and 1768. The 
order of the learned Subordinate Judge allowing the application for 
pre-emption is affirmed. Civil Rule No. 2049 of 1973 is made absolute 
and Civil Rule No. 2827 of 1973 is discharged. There will, however, 
be no order for costs in either of the said Civil Rules. 

Chakravarti, J.: I agree. 

S.P.M. . 


` £ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee and Mr. Justice 


Bankim Chandra Ray 
Decision: July 19, 1978 ; 
Corporation of Calcutta sia aed Appellant 
Versus 
Arun kuni Sen & Ors. ‘ ats .. Respondents* 


Calcutta Municipal Act (W. B. Act 33 of 1951), Sec, 80— Authority 
empowered to make appointments— Appointment against permanent post— Such 
appointment made by resolution of Standing Finance Committee -Manner 
of such’ appointments and procedure to be followed are prescribed in Calcutta 
Corporation Service Regulations— Regulations 10 & 11—Order of discharge 
of a probationer— Whether Commissioner is competent to discharge a proba- 
tioner like writ petitioner—“Appointing authority’ under Sec. 80, meaning of. 

Bengal General Clauses Act (1 of 1899), Sec. 17-— Power to appoint 
includes power, to suspend or dismiss—Whether sec. 17 can be attracted in 
case of discharĝe— Interpretation. 


A Municipal Pleader is in distress. Respondent no. 1 was initially 
appointed to officiate temporarily as a Municipal Pleader, Corporation of 


Calcutta pending filling up of sich posts permanently. On 10.3.62 he 
* Appeal from Original Order No. 232 of 1978. 
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* joined. in the post. Thereafter the municipal authorities issued advertise- 
ments .inviting applications for filling up the permanent vacancies in the 
posts of Municipal Pleaders. Respondent no. 1 along with several 
others applied pursuant to such advertisement. The Standing Finance 
Committee of the Corporation of Calcutta at its meeting held on 16.9.63 
resolved that the Respondent no. 1 and two others were appointed perma- 
nently to the three posts of Municipal Pleaders. Thereafter the Corporation 
appointed Respondent no. 1 asa Municipal Pleader on probation in 
compliance with Regulation 10 of the Service Regulations of the Corpo- 
ration. Thereafter, on 4.11.63, Respondent no. 1 had joind in the said 
post. On 2.4.65 his probation period was extended by another year. 
By a letter dated 5.7.65 issued by the Chief Law Officer of the Corporation, 
Respondent no. 1 was informed that he had been discharged from service 
by an order of the Commissioner. Being aggrieved Respondent no, I 
moved a writ petition and obtained a Rule which was ultimately made 
absolute. The Corporation thereafter preferred this Letters Patent 
appeal. 

HELD; Respondent no. 1 was not dismissed from service but he was 
discharged during his probationary period. The principal question involved 
in this appeal is whether the expression, “Appointing Authority” in Regulation 
11 of the Calcutta Corporation Service Regulations means the authority who 
appointed Respondent no. I or it means the authority now competent to make 
appointments to the posts of Municipal Pleaders, It appears that "Respondent 
no. 1 was appointed as a probationer subject to the provisions of the Service 
Regulations including Regulations 10 and 11. His discharge order under 
Regulation 11(b) did not amount to punishment. Regulations 10 and 11 are 
incidental or consequential to the power of appointment conferred by section 
80 of the Calcutta Municipal Act, 1951. These Regulations also qualify the 
powers of the authority empowered to make appointments under section 80 of 
the Act. The Authority so empowered under section 80 is required to put 
on probation, any one who is substantively appointed to a permanent post. 
Regulations 10 and 11 lay down the manner in which the authority competent 
to make appointments under section 80 shall fill up the permanent posts. 
Initially, the appointee to a substantive post would be put on probafion by 
the authority specified in Section 80. If the appointing authority is 
satisfied, he would confirm the probationer in his post. On the other 
hand, if the authority is not satisfied, he would discharge the probationer. 
That being so, the ‘appointing authority’ in Regulations 10 and 11 should not 
be interpreted in the light of the provisions of section 87 of the 
Act. Section 87 has explicitly laid down that the authority by whom 
an officer or servant is appointed may punish such officer or servant. 
It would not be correct to hold that the expression “Appointing Authority” 
is an abbreviation of the words, ‘the authority who had appointed the proba- 
tioner. If this meaning is adopted, it might result in inconsistencies. In the 
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instant case, after Respondent no. I was placed on probation in terms of a 
resolution of the Standing Finance Committee. Section 80 of the Act was, 
aménded. Under the amended section 80, the Commissioner and not the 
Corporation of Calcutta became empowered to make appointments to the post 
held by Respondent no. 1. Therefore the Corporation under Regulation 11 (a) 
could no longer confirm and substantively appoint Respondent no. l. The 
authority who was empowered under section 80 alone possessed the power 
either to confirm a probationer or discharge him respectively in terms of 
clause (a) or (b) of Regulation 11. The learned Single Judge of the Court 
below, it appears, erroneously equated the power of the appointing authority 
under Regulation 11 with the power of the authority who appointed a Corpo- 
ration employee to punish under section 87 of the Act. In fact, section 87 
has not used the expression, “appointing authority”. A discharge under 
Regulation 11(b) should not be interpreted with the aid of section 87. A 
probationer whose service is satisfactory and who has passed the departmen- 

-~ tal examination, if any, is entitled to be confirmed. But he has no substan- 
tive or vested right to be confirmed by any particular officer or authority 
who might have initially placed him on probation. The power to confirm is 
to be exercised by the authority who at the date of confirmation of a parti- 
cular employee is entitled to make appointment to the post in question. The 
expression, ‘Appointing authority” should be interpreted in the context of 
each particular provision and there is no reason why the said expression 
should be assigned one uniform meaning throughout the Calcutta. Municipal 
Act 195l and the Rules and Regulations made thereunder although these 
provisions deal with different subjects. 


In relation to the post of Municipal Pleader whose maximum salary 
did not exceed Rs 500/- per month, the Commissioner is the appointing 
authority. The Commissioner can accordingly confirm a probationer for such 
_a post, extend his period of probation by one year at a time, er discharge 
him. No question of deprivation of vested right of a probationer would 
arise if the authority empowered to make the appointment to the particular 
post exercises the powers under clauses {a) or (b) of Regulation 11 of the 
Service Regulations. A probationer has no vested right to be confirmed or 
discharged by the particular authority who had placed him on probation 
and by no other authority or officer. 


Section 17 of the Bengal General Clauses Act does not contain the words 
which were incorporated in the Central General Clauses Act of 1897 by the 
Repealing Amending Act XVIII of 1928. Secondly, section 17 of the Bengal 
Act lays down that the power to appoint would include the power to suspend 
or dismiss: A discharge under Regulation 11 (b} of the Calcutta 
Corporation Service Regulations is not u dismissal. Therefore, in 
terms, Section 17 of the Bengal General Clauses Act would not be 
attracted, ` 


~ 
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In the instant case, at the material time the Commissioner, of the 
Cory ‘poration of Calcutta was the authority empowered to make appointment 
“to the post held by Respondent no. 1. That being so, the Commissioner was 
quite competent to discharge Respondent no. 1 in terms of Regulation 11 (b) 
of the Service Regulations of the Corporation of Calcutta. 

Cases referred to :— 

(1) Bishan Lal Gupta v. State of Haryana, 1978 (1) SCC 202 

(2) North West Frontier Province v. Suraj Narain Anand, AIR 1949 

PC 112 : 75 IA 343 

(3) Sisir Kumar Mitra v. Commissioner, Presidency Division & Others, 
1978 (1) CLJ 545 

(4) Gurdial Singh Bawa y. The Director of Industries, Haryana and 
Another, 1971 (1) SLR 161. 

(5) Nanak Saran Srivastava v The State of U. P. and Others, 1971 (1) 
SLR 168 ` 

(6) Ajoy Chardra Bagchi. The Chief Security Officer, Eastern Railway 
and another, 1975 (2) SLK 407 


(7) Om Prakash Gupta Swadheen v. Union of India and Others, 1975 


(2) SLR 226 
Pradip Kumar Ghosh .. for the Appellant 
Samir Kumar Mukherjee and Amar Nath Dhole .. .. for the Respondents 


The judgment of the Court was as follows :— 


Mookerjee, J. : Arun Kumar Sen, respondent No. 1 in this appeal, 
and two others were initially appointed to officiate temporarily as Munici- 
pal Pleaders, Corporation of Calcutta, pending filling up of such posts per- 
manently. On March 10, 1962 Respondent no. 1 bad joined in the said 
post. Thereafter, the Municipal Authorities had issued advertisements invi- 
ting applications for filling up the permanent vacancies in the said posts of 
Municipal Pleaders. Along with others the respondent No. 1, Arun Kumar 
Sen, had applied. The Standing Finance Committee of the Corporation 
of Calcutta at its meeting held on 16th September, 1963 resolved that the 
present respondent No. 1, Arun Kumar Sen, and two others whose names 
had been recommended by the Municipal Service Commission ‘be perma- 
nently appointed to the three posts of Municipal Pleaders, Law Depart- 
ment in the grade of Rs. 200-300/- subject to the service and other allied 


regulations of the Corporation”. On November 4, 1963 the respondent, 


No. | had joined in the said post. The Corporation of Caleutta has clai- 
med that Arun Kumar Sen, the respondent No. 1, was put on prob- 
ation according to the Regulation 10 of the Service Regulations of 
the Corporation of Calcutta. On December 18, 1964 the Chief Law Officer, 
Corporation of Calcutta, had recommeneded that the period of probation 
of the respondent No.1 be extended and the Commissioner, Corpo- 
ration of Calcutta’ by his letter dated April 2, 1965 had extended his 
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period of probation for further one year. The respondent No. | and two 
other Municipal Pleaders had objested to the said extension of their 
probationary periods. They claimed, inter alia, that they had been perma-— 
nently appointed and they were not put on probation. According to 
them the order of extension of their probationary peried was illegal. On 
Sth July, 1965 the Chief Law Officer, Corporation of Calcutta issued a 
notice to the respondent No. | stating that he had been directed by the 
Commissioner, Corporation of Calcutta to communicate to him the full 
order passed by him “I do not consider the work of Shri A. K. Sen, 
Municipal Magistrate’s Court lawyer, to be satisfactory. He is, there- 
fore, not confirmed and is discharged. He may be paid one month’s pay 
in lieu of notice’. The respondent No.1 had made representations 
against his discharge from service. Thereafter, he meved this Court under 
Article 226 of the Constitution of India and obtained Civil Rule No. 840 
(W) of 1965. D. Basu, J. made the said Rule absolute. The learned 
. single Judge quashed the said order and commanded and restrained the 
respondents therein from giving any effect to the said impugned order. 
The learned Judge, however, made it clear that the respondents 
would be at liberty to make fresh orders in accordance with law. The 
Corporation of Calcutta being aggrieved by the aforesaid judgment of 


D. Basu, J. has preferred this appeal under Clause 15 of the Letters 
Patent. 


2. The principal point in this appeal is whether or not the Commi- 
ssioner, Corporation of Calcutta as the Appointing Authority was entitled 
to discharge the respondent No.1 from service in terms of Regulation 
11 of the Service Regulations of the Corporation of Calcutta. When 
the respondent No. 1 was appointed the provision of Section 80 of the 
Calcutta Municipal Act before the same was amended by Section 27 of 
the Calcutta Municipal (2nd Amendment) Act, 1964 was that appoint- 
ments to the Corporation of Calcutta establishment shall be made by the 
Corporation of Calcutta, if the maximum salary of the office was not below 
Rs. 250/, The Commissioner was the authority empowered to make 
appointments in all other eases. Therefore, when the petitioner was appoin- 
ted, the Corporation ef Calcutta was the authority empowered to make his 
appointment. Admittedly, the Standing Finance Cemmittee had appointed 
the respondent No.1 asa Municipal Pleader. D. Basu, J. has found 
that the > respondent No. 1 was appointed on prcbation and rejected his 
contention that the Standing Finance Committee had straight way perma- 
nently appointed him as a Municipal Pleader and that therefore, the que- 
stion of confirmation or discharge could not and did not arise. On Dec- 
ember 5, 1964 the Calcutta Municipal (2nd Amendment) Act, 1964 came 
into force. Section 27 of the said amending Act substituted the words 
“exceeds Rs. 500/-’ for the words “is not below Rs. 250/-” in clause (a) 
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of Section 80 of the Calcutta Municipal Act, 1951. The said amend- 
ment was not given retrospective effect. After the said amendment of 
ection 80 of the Calcutta Municipal Act, 1951, the Cummissioner, Cor- 
poration of Calcutta became the authority to make appointments in the 
Corporation establishment except in respect of offices whese maximum salary 
exceded Rs. 500/- per month. Therefore, under the amended Section 80 the 
Commissioner became competent to make appointments to posts of Mu- 
nicipal Pleaders. The Commissioner, Corporation of Calcutta as already 
stated purported'to act as the Appointing Authority of the respondent 
No. | and by the impugned order discharged him from service. D. Basu, 
J. has, inter alia, held that the respondent No. | by reason of his appoin- 
tment as probationer had acquired a vested right. The Standing 
Finance Committee which had appointed the respondent No. 1 was 
alone competent to discharge or fo confirm him. The expression 
“Appointing Authority” in Regulation 1! of the Service Regulations, Cor- 
poration of Caleutta aceording te D. Basu J. was an abbreviation | 
for the words ‘‘authority who had appointed the respondent No. 
1 and not the authority competent to make appointment to the 
post”. 


3. Mr. Pradip Kumar Ghosh, learned advocate for the appellant, 
Corporation of Calcutta, has submitted that the expression “Appointing 
Authority” in Service Regulation 11 means the authority fer the time 
being competent to make appointment to the postin question and not 
the authority who actually appointed a Corporation employee on pro- 
bation. According to Mr. Ghosh, the expression “Appointing Authority” 
has not the same connotation inthe different sections of the Calcutta 
Municipal Act, 1951. Section 81(4) used the expression “Appointing 
Authority” with reference to particular post or posts and in this section 
the said term means the authority empowered to make appointments. 
Mr. Ghosh further submitted that whenever the Legislature has intended 
that the expression “Appointing Authority” would mean the authority 
who actually made the appoitment, the same has been expressly stated in 
the particular section. / In this connection Mr. Ghosh referred to the 
provisions of Section 87 of the Calcutta Municipal Act which 
specifies who would be the competent authorities for imposing punish- 
ments upon the municipal officers and servants. Section 87 clearly pro- 
vides that the authority by whom such officer or servant is appointed can 
impose punishments by way of fine, reduction ni rank, suspensfon, re~ 
moval or dismissal from service, withholding of increments. But in the 
instant case, the discharge of the respondent No. | during his probation 
did not involve any puzishment. Therefore, interpreting the provisions 
of Seetion 81(4) or Rigulation 11 of the concept of the word ‘‘Appoin- 
ting Authority” should be disassociated from the meaning of the said 
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expression for the purposes of punishment. Mr. Ghosh has further 
submitted that the Commissioner is not an authority subordinate to the 
Corporation ‘of Calcutta. The Commissioner is a statutory authorith 
exercising by his own right those powers which have been conferred by the 
Act upon him. Therefore, by the subsequent legislative changes the 
Commissioner having become the authority competent to make appointme- 
nts to the post held by the respontdent No. 1, he was entitled to discharge 
him during his probationary period. Another submission of Mr. Ghosh 
was that the Commissioner under Section 36 of the Calcutta Municipal Act 
exercises supervision and control over all municipal officers and servants 
who had been made subordinate to him. According to Mr, Ghosh, the 
expression “‘control” would include powers either to confirm or to dis- 
charge a Corporation employee appointed on probation. 

4. Mr. Mukherjee, appearing on behalf of the respondent No. 1, 
on the other hand, has submitted that the Standing Finance Committee 
had appointed the appellant on a substantive basis. The respondent 
No. 1 was never put on probation and, therefore, there could be no. 
question of either confirmation or discharge. Mr. Mukherjee secondly 
submitted that the expression “Appointing Authority” in the present con- 
text ‘means the authority who had actually appointed the respondent 
No. l. A subsequent change in law did not divest the Corporation of 
Calcutta the Agpointing Authosity of the respondent No. 1. 
of its powers either to confirm or to discharge the respondent No. 1 
The amendment of Section 80 of the Calcutta Municipal Act was 
prospective after the enactment of the Calcutta Municipal (2nd Amend- 
ment) Act, 1964. Therefore, the Commissioner might have become 
the competent authority to make appointment to the post in question 
but thereby he did not become the appointing authority of the respondent 
No. 1 who was appointed before the second amendment of Section 
80. Therefore, the Commissioner acted without lawful authority by 
discharging the respondent No. 1. Mr. Mukherjee also raised a minor 
point that the respondent No.1 was not paid one month’s salary 
simultaneously with the service Of the letter of the Chief Law 
Officere dated 12th July, 1965. Therefore, the termination order never 
became effective. 

5. The learned Single Judge has rightly held that the appoint- 
ment of the respondent No. 1 by Annexure ‘B’ to the writ petition 
was sẹbjeet to the terms of probation imposed by Regulation 10 of 
the Service Regulations. Therefore, his probation period was validly 
extended and he was also liable under Regulation 11(b) to be 
discharged on the ground that as a probationer his work was not 
-satisfactory. 

f 6. The Authority under Section 80 of the Calcutta Municipal Act, 
1951 to make appointments to the Corporation establishment is expressly 
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~ e subject to other provisions of this Act. In other words, the said autho- 
rity is‘ conditional upon fulfilment of other provisions of the Calcutta 
Municipal Act, 1951. The authority concerned is empowered to make 
appointments only in accordance with the relevant provisions of the same 
Act. The clause íj) of section 85(1) of the Act empowered the Standing 
Finance Committee to make Regulations prescribing conditions of service 
of municipal officers and servants. Accordingly, the Standing Finance 
Committee in consultation with the Municipal Service Commission has 
framed the Corporation of Calcutta Service Regulations. The Regulation 
2 lays down that these Regulations would apply to all employees of 
the Corporation of Calcutta other than those specified therein. The 
respondent No. 1 did not claim that his post was excluded by the Regula- 
lation 2. The Regulation Nos. 2 and 3 of the Service Regulations would 
be also inapplicable to this case. The Corporation of Calcutta did not 
enter into with him a specific contract enforceable by law.’ There was no 
written contract fulfilling the requirements of Sections 110 and 111 of 
the Calcutta Municipal Act, 1951. Under sub-section (4) of Section 111 
no contract executed otherwise than as provided in Section 111 would be 
binding upon the Corporation of Calcutta. The Resolution of the 
Standing Finance Committee appointing the respondent No.1 was not 
a specific contract within the meaning of Regulation 3. Therefore, his 
appointment was subject to the Calcutta Corporation Service Regulations. 
The Regulation 10, inter alia, stipulates that except as otherwise provided 
in the Regulations every substantive appointment would be subject to 
a period of probation for one year which may be exterided by ore year 
ata time by the Appointing Authority. Ifthe Appointing Authority is 
of the opinion that the service of the probationer is satisfactory and 
he has passed the departmental examination, if any, the probationer 
would be confirmed [vide Regulation 11(a)]. Under Regulation 11{a) 
at any time during the period of probation or at its close, if the 
appointing authority considers that the probationer’s service is not 
satisfactory he may discharge the probationer. 

7. The Resolution of the Standing Finance Committee (Ext. B 
to the writ petition) appointing the respondent No. 1 as a Municipal Plea- 
der did not purport to override the Regulations 10 and 11. The Commi- 
ttee reselved to appoint the respondent No.1 and two others permanently 
as Municipal Pleaders with the express stipulation that their appointments 
would be subject to Service and other allied Regulations of theeCorpo- 
ration. In other words, the said appointment of the respondent No. | 
was made conditional upon the observance of the Serwice Regulations 
including Regulations Nos. 10 and H. The service and other allied 
Regulations were constituted terms and conditions of the said appointment 
of the respondent No. }. The use of the expression ‘permanently 
appointed” in the resolution of the Standing Finance Committee 
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teally meant that the respondent No.1 was being appointed against a 
permanent post and subject to. the Service and other Regulations. The 
appointment of the respondent No. | on a substantive and parmanent 
basis without being placed on probation would have been ultra vires 
the powers ofthe Corporation of Calcutta or of the Standing Finance 
Committee which was presumably exercising delegated authority of the 
Corporation. The expressious “probation” or “probationer” have 
not been defined in the Calcutta Corporation Service Regulations or in 
the Calcutta Municipal Act 1951. Ordinary meaniag of “probation” 
inter-alia is ‘action or process of testing or putting to the proof ; testing or 
trial of a person ; conduct, character or moral qualification (vide Shorter 
Oxford Dictionary, 3rd Edition, Vol. I)e It is not necessary to mention 
the various reported cases concerning termination of service of a probatio- 
' ner because the decision in each case turned upon its own facts. The court 
in each case has to consider the real nature and effect of the order of 
termination of services of a probationer. But at the same time a broad 
distinction exists between a departmental enquiry for misconduct against a 
permanent employee of the State and enquiry against a probationer in 
order to consider his fitness for confirmation. A probationer whose 
service is considered not satisfactory has no right te the post (see (1) 
Bishan Lal Gupta v. State of Haryana, 1978 (D) SCC 202). The order 
of discharge under Regulation {1 (b) of the Calcutta Corporation Service 
Regulations does not. amount to a punishment. The respondent No. 1 
was appointed subject to these provisions of the Service Regulations. 
During the period of probation the appointing authority was competent to 
decide whether he should be confirmed or should be discharged. These 
were parts of the conditions of service of the respondent No. 1. 
This view finds support from the observations of the Privy Council 
in (2) North West Frontier Province v. Suraj Narain Anand, AIR 1949 
PC 112. 

8. Lord Thankerton delivered the Part I of the opinion of the 
Privy Council in North-West Frontier Province v. Suraj Narain Anand, 
(supra), and had observed that the ‘conditions of service’ in Section 243 
of the Government of India Act, 1935 would include the provisions which 
Prescribe that the employer in certain circumstances might terminate 
the service of his employee. In North West Frontier Province v. Suraj 
Narain Anand, (supra), the Inspector General of Police, North West 
Frontier Province had appointed Suraj Narain Anand as a Sub-Inspector 
of Po¥ice. The Deputy Inspector General of Police had dismissed him 
onthe charge of copying during a departmental examination. At the 
date of his appointment the Inspector General of Police only could dis- , 
miss the Sub-Inspectors. Subsequently, the relevant service Rules were 
amended and the Deputy Inspector General of Police became competent 
to-exercise the said power of dismissal. Prima facie the said dismissal 
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ə by way of punishment was in contravention of Section 240{2) of the 
Govetnment of India Act, 1935. The State had relied upon Section 243 
of the Government of India Act, 1935 and the Police Rules which 
authorised the Deputy Inspector General of Police to dismiss 
the Sub-Inspectors. The Privy Council in Part I of their opinion 
upheld the submission of the Government that right of dismissal 
was a condition of service within the meaning of Section 243 
of the Government of India Act, 1935. The said section, inter alia, 
laid down that the conditions of service of subordinate ranks of police 
service would be suchas might be determined. The Privy Council in 
the Part I of thair opinion found as‘a fact that the North West Frontier 
Province Police Rules i937 became operative in 1938, i.e., after the 
Government of India Act, 1935 had come into foree on Ist April, 1937. 
Accordingly, the Deputy Inspector General of Police had dismissed the 
respondent police officer under a valid Rule. Oa 4th November, 1978 
Lord Du Pareq delivered the Part II of the opinion of the Privy 
Council and reconsidared their finding about the date on which the 
Nort West Frontier Province Police Rules, 1937 had ceme into force. 
Their Lordships found that the said Rules came into force four days 
after the respondent Suraj Narain Anand was dismissed and not before 
as held by the Part I of their opinion. Therefore, the Government could 
not rely upon these Rules to justify the dismissal of the . respondent. 
Accordingly, their Lordships revised their earlier opinion and advised 
that the decision of the Federal Court granting a declaratory decree 
to the respendent be affirmed. 


9. We have set outin some detail the facts of the North West 
Frontier Province v. Suraj Narain Anand, (supra), in order to show that 
the present case is entirely distinguishable on facts. The respondent 
No. 1 was not dismissed but he was discharged during his probationary 
period. The principal question is whether the expression “Appointing 
Authority” in Regulation 11 of the Calcutta Corporation Service 
Regulations means the authority who appointed the respondent No. l 
or it means the authority now competent to make appointments „to the 
post of Municipal Pleaders. We have found that the respondent 
No. 1 was appointed as a probationer subject to the provisions of the 
Service Regulations including Regulations 10 and 11. His discharge 
under Regulation 11 (b) did not amount to punishment. The Regulations 
10 and 11 of Calcutta Corporation Service Regulations are incidental or 
consequential to the power ef appointment conferred by Section 80 of the 
Calcutta Municipal Act. These Regulations also qualify the ‘powers of 
the authority empowered to make appcintments under Section 80 of the 
Calcutta Municipal Act, 1951. The Authority empowered to make 
appointments under Section 80 of the Calcutta Municipal Act is required 
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s 
to put on probation, any one who is substantively appointed to'a per- 
manént post.. The Regulations 10 and 11 lay down the manner in whith 
the authority competent to make appointments under Section 80 shall 
fill up the permanent. posts. Initially the appointee to a substantive 
permanent post would be put on probation by the authority specified in 
Section 80. Ifthe appointing authority is satisfied he would confirm 
the probationer in his post. On the other hand, if the said authority is 
not satisfied he would discharge the probationer. Therefore, the appoin- 
ting authority in Regulations 10 and 11 means the authority who is empo- 
wered under Section 80 of the Calcutta Municipal Act to make 
appointment to the post held by a particular probationer. There is no 
reason why Regulations 10 and 11 should be interpreted in the light of 
the provisions of Seetion 87 of the Calcutta Municipal Act, 1951. The 
Seetion 87 has explicitly laid down that the authority by whom an officer 
or servant is appointed may punish such officer or servant. It would aot 
be correct to hold that the expression “Appointing Authority’ is an 
abbreviation of the words ‘the authority who had appointed the probatio- 
ner.’ If this meaning is adopted, it might result in inconsistencies. In this 
case, after the respondent No. 1 was placed on probation in terms of a 
resolution of the Standing Finance Committee, the Section 80 was 
amended. Under the amended Section 80 of the Calcuita Municipal Act 
the Commissioner and not the Corporation of Calcutta became empo- 
wered to make appointment to the post held by the respondent No. 1. 
Therefore, the Corporation under Regutation li (a) could no longer 
confirm and substantively appoint the respondent No. J. The authority 
who was empowered under Section 80 alone possessed the power either 
to confirm a probationer or discharge him respectively in terms of clauses 
(a) and (b) of Regulation! J. Fhe learned Single Judge, in our view, 
erroneously equated the power of the appointing authority under Regul- 
ation ]] with the powers of the authority who appointed a Corporation 
employee to punish under Section 87 of the Calcutta Municipal Act. In fact, 
Section 87 has not used the expression, “appointing authority”, A 
discharge under Regulation 11(b) is nota punishment and, therefore, 
Regulation 11(b) should not be interpreted with the aid of Section 87. 
A probationer whose service is satisfactory and who has passed the 
departmental examination, if any, is certainly entitled to be confirmed. 
But he , has no substantive or vested right te be confirmed by any parti- 
cular officer or authority who might have initially placed him on pre- 
bation. The ‘said power of confirmation is to be exercised by the 
authority who at the date of confirmation of a particular employee is 
entitled to make appointment to the post in question. The expression 
“Appointing Authority” should be interpreted in the context of each 
particular provision and there is no reason why the said expression 
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“should be assigned one uniform meaning throughout the Calcutta 
Municipal Act and the Rules and Regulations made thereunder although 
these provisions deal with different subjects. 


10. The Commissioner, Corporation of Gslcutta and the Standing 
Finance Committee, are all authorities coustituted under the Calcutta 
Municipal Act, 1951 which also contain ‘provisions for distribution 
-and exercise of powers by any of the autherities. Section 24, inter-alia, 
provides that the Corporation shall not be entitled to exercise powers,’ 
duties or functions expressly assigned by or under the Act to, the 
Standing Finance Committee or to the Commissioner. After Section 80 
was amended by West Bengal Act XVIII of 1964, the Commissioner 
became the authority empowered to mike appointments to the Corpor.- 
tion establishment except in case the maximum salary of ihe office 
exceeded five hundred rupees per month. Therefore, in relation to the 
post of Municipal Pleaders whose maximum salary did not exceed Rs. 500/+ 
per menth, the Commissioner became the appointing Authority. The 
Commissioner could accordingly confirm a probationer for the post of’ 
Municipal Pleader, extend his period of probation by one year ata time 
or discharge him. No question of deprivition of vested right of a pro- 
bationer would arise if the authority empowered to make the appoint- 
ment to the particular post exercises the powers under clauses (a) and 
(b) of the Regulation 11 of the Service Regulations. A probationer has 
no vested right to be confirmed or discharged by the particular autho- 
rity who had placed him on probation and by no other authority or 
officer. 


Il. Mr. Ghosh, learned advocate for the ER had relied 
upon the provisions of Section 16 of the Central General: Clauses Act,’ 
1897 and upon some reported decisions under the said Section. Before 
we refer to these decisions, it may be pointed out that Section 17 of 
the Bengal General Clauses Act does not contain the words which 
were ineorporated in the Central General Clauses Act, 1897 by the 
Repealing an Amending Act XVIII of 1928. Secondly, Section 17 of the 
Bengal General Clauses Act lays down that the power to appoint would ` 
include the power to suspend or dismiss. A discharge under Regula- 
tion 1i(b) of the Calcutta Corporation Service Regulations is not 
a, dismissal. Therefore, in terms Section 17 of the Bengal Gen- 
erzit Clauses Act would not be~attracted. -Reeently, Anil Kumar 
Sen and Dhires Chandra Chakravarti, JJ. in (3) Sisir Kumar Mitra 
v. . Commissioner Presidency Division & Others, 1978(1) CLJ 545 had 
considered the decision in (4) Gurdial Singh Bawa v. The Director 
of Industries, Haryana and Another, 1971(D SLR 161 and .in (5) Nanak 
Saran Srivastava v. The State of U. P. and Others, 1971 (1) SLR. 168, which 
were cited by Mr. ‘Ghosh, learned advocate for the appellant, in the 
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present case. The Division Bench in Sisir Kumar Mitra v. Commissioner, ° 
Presidency Division & Others, (supra), held that the Appointing Autho- 
rity under Rule 75 (aa) of the West Bengal Service’ Rules would include 
the authority who had actually appointed the goveroment servant 
concerned. Their Lordships did not further pronounce whether or not 
the said time would include the authority for the being competent to 
make an appointment to the post heid by the goverment servant concerned. 
‘Their Lordships observed that even if the term included such an authority, 
there was nothing in Rule 75(aa} to exclude the authority who had 
actually appointed the government servant concerned. 

12. Our attention bas been also drawn to the decision of Anil 
Kumar Sen J. in (6) Ajoy Chandra Bagchi v. The Chief Security Officer 
Eastern Railway and another, 1975(2) SLR 407. His Lordship held that 
the term “Appointing Authority” in Rule 2046(H) of the Railway Esta- 
blishment Code did not mean the authority who had actually appointed 
the person to be put on compalsory retirement. The term as defined by the 
Note added to the proviso means the authority competent to make the 
first appointment to the grade which the railway servant for the time being 
held. It was not disputed that at the relevant time when the order was 
made, the Chief Security Officer was competent authority to make appoint- 
ments to the grade of Inspectors Grade III. ‘Therefore, even if the 
petitioner might have been appointed by the General Manager, the Chief 
Security Officer would be competent enough to direct his compulsory 
retirement under Rule 2046(H). 

13. The decision of the Supreme Court in (7} Om Prakash Gupta 
Swadheen v. Union of India and Others, 1975(2) SLR 226, is distinguish- 
able from the facts of the present case. The said ease arose out of a 
termination made under Rule 5(1} of the Central Civil Services (Tempo- 
rary Service) Rules, 1965. Fhe Supreme Court in Om Prakash Gupta 
Swadheen v. Union of India and others (supra), had restored the decision 
of the learned Single Judge of the High Court that the definition of the 
word “Appointing Authority” in Rule 2(a) of the Central Civil Service 
(Classification, Control and Appeal) Rules, 1965 would apply and, therefore, 
the Director of Administration was not competent to terminate the service 
of the government servant concerned. In the pen-ultimate paragraph of 
the judgement in Om Prakash Gupta Swadheen v. Union of India and others 
(supra), it was observed that in the absence of any definition of Appoin- 
ting Awthority in the Central Civil Services (Temporary Service) Rules, 
1965 in relation to a temporary government servant not holding a 
specified post, the term “Appointing Authority” must be understood in 
its plain and natural meaning, namely, the authority which appointed 
him. We have already indicated that the expression “Appointing Au- 
thority” in Regulation 11 of the Caleutta Corporation Service Regulations 
sheuld be interpreted in the light of the provisions of Section 80 of the 
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eCalcutta Municipal Act. We have further pointed out that the Regu- 
letions 10 and 11 qualify the powers of appointment under Section 80 
ant! these Regulations lay down the manner in which substantive appoint- 
ments to permanent posts in the Corporation establishment are to be 
made. The confirmation of a Corporation servant oa probation must be 
made by the authority who is competent under Section 80 to make 
appointment to the post in question. In this case, at the relevant 
time the Commissioner, Corporation of Calcutta was the authority 
empowered to make appointment to the post held by the respondent 
No. 1. Therefore, the Cmmissioner was quite competent to discharge 
the respondent No. 1 in terms of Regulation 11(b). - 


14. In the above view, it is unnecessary for us to consider the other 
arguments of Mr. Ghosh, learnd advocate for the appellant, regarding 
the scope and effect of Section 36 of the Calcutta Municipal Act, 1951 
and whether the power and control of the Commissioner contemplated 
in the said Section include a power to confirm or discharge any Corpor- 
ation employee appointed on probation. 


15. The clause (a) of Section 80 of Calcutta Municipal Act, 1951 
was further amended by Calcutta Municipal (Third Amendement) Act 1972, 
but we have not dealt with the, effect of the said amendment of the 
law which was made after the respondent No. 1 was discharged from 
service. 


16. For the foregoing reasons, this appeal succeeds. 


We, therefore, allow this appeal, set aside the order of the lear- 
` ned Single Judge and ehars tke writ petition of the respondent 
No. I. 


There will.be no order as to costs. 
Ray, J.: I agree. i 
P. R. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Amar Nath Banerjee : 
Decision: June 29, 1978 ° 


Paresh Chadra Chatterjee 3e ak Appellant 
Versus 
Probodh Chandra Majumdar. ese Respondent* 


Civil Procedure Code~—Or. 30, rr. (1) & (10)— Diference between 
these rules—Ejectment suit —Notice to quit given in personal name of land- 
lord—Validity of such notice being challenged -Whether such notice is 
required to be given in Jandlord’s persona! name or in the name of partner- 
ship firm when landlord is the plaintiff. 

Under Order 30, Rule 1 of the Code of Civil Procedure which 
governs the present suit, any two or more persons claiming or beiag liable 
as partners and carrying on business in India may sue or be sued in the 
name of the firm of which such persons were partners at the time of the 
accruing of the cause of action. But under Rule 10 of Order 30 any 
person carrying on business in the name or style other than his own nams 
may be sued in such a name or style as if it were a firm name, and, so far 
as the nature of the case will permit, all rules under Order 30 shall apply. 
Thus there is a distinction between Or. 30, rule 1 and Or. 30 rule 10 of the 
Code. Accordingly a person carrying on business in a name or style other 
than his name may be sued in such name and style as if it were a firm 
but such 4 person cannot sue another in the name or style of such firm. 
In fact, a person carrying on trade or business under the name and style 
of his owa name cannot be said to have constituted a firm. That being 
the position, it appears that both the courts below fell into error in cons- 
truing that the notice to quit which was served by an Advecate on behalf 
of Paresh Chandra Chatterjee was a different person from Paresh Chandra 
Chatterjee carrying on business as the sole Proprietor under the name 
and style of P. C. Chatterjee & Co. which is his sole proprietory concera 
and similarly he also could not have served a notice under the name and 
style’ of P. C. Chatterjee & Co. even though the tenant might have 
been inducted by him on behalf of P. C. Chatterjee & Co. Hence the 
notice to quit which was admittedly served on the defendant was legal, 
valid and sufficient and accordingly the defendant who was a habitual 
defaulter in payment of rent since 1968 as alleged by the plaintiff, was not 
entitled ‘to any protection from eviction. 

Cases referred to :— ; 

(1)° Bhaggan Manaji y. Hiraji Premaji Marwadi, AIR 1932 Bom 516 
-(2) Jamunadhar Pooder Firm v. Jamunaram Bhakat, AIR 1944 Cal 138 
P. N. Mitra, Aditya Narayan Roy and a 
Narendra Chandra Saha aes es for thé Appellant: 
. Bankim Chandra Dutt and Dilip Kumar Banerjee .. for the Respondent 
*Appeal from Appellate Decree no. 132 of 1976. 
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The judgment of the Court was as follows :— 

- This appeal at the instance of the plaintiff arises out of a suit for 
eviction of a monthly tenant on the ground of default in payment of 
rent after terminating his tenancy with the expiry of the month of May, 
1971 by the service of a combined netice under section 106 of the Trans- 
fer of Property Act read with seetion 13(6) of the West Bengal Premises 
Tenancy Act. Originally the suit was instituted by the plaintiff Paresh 
Chandra Chatterjee. Subsequently, by an amendment of the cause 
titlé of the plaint it was added ‘Paresh Chandra Chatterjee carrying on 
business as sole proprietor under the name and style, P. C. Chatterjee 
and Company. The tenant defendant put in a written statement deny- 
ing the material averments made in the plaint and also challenging the 
legality and validity of the notice to quit. It apears that for non-com- 
pliance of the provisions of seotion 17(1) and 17(2} of the West Bengal 
Premises Tenancy Act, his defence as against delivery of possession was 
struck out under section 17(3), of the said Act. Thereafter both parties 
went to trial on the question of legality and the validity of the notice to 
quit only. The service of the notice on the defendant was not denied. 
Now both the courts have found that the notice, which was served on 
the defendant, was not legal and valid inasmuch as it was served by an 
Advocate on behalf of one Paresh Chandra Chatterjee who is not the one 
and the same person as described in the cause title in the plaint, , namely 
Paresh Chandra Chatterjee carrying on business as sole proprietor under 
the name and style of P. C. Chatterjee & Company. Accordingly, the 
suit was dismissed by both the courts below. 

2. In my view, the approach of both the courts below was 
bad in law and such an approach has vitiated their findings. Under 
Order 30 Rule 1 of the Code of Civil Procedure, 1908 which governs 
the present suitany two or more persons claiming or being liable as 
Partners and carrying on business in India may sue or be sued in the 
name of firm of which such persons were Partners at the time of the 
accruing of the cause of action. But under Order 30 Rule 10 any person 
carrying on business ina name or style other than his own name may 
be sued in such name or style as if it were- a firm name, and so far as 
the nature of the case will permit all Rules under Order 30 shall 
apply. We thus find a distinction between Order 30 Rule 1 and Order 
30 Role 10 of the Code of Civil Procedure. Thus a person carrying on 
business in a name or style other then his own name, may be sued 
in such name or style as if it were a firm but such a person canfiot sue 
another in the name or style of such firm. In fact a persen carrying 
on trade or business under the name and style of his own name cannot 
be said to have constituted a firm. In case of (1) Bhaggan Manaji 
& Ors v. Hiraji Premaji Marwadi, reported in AIR 1932 Bombay 516 a 
Bench of the Bombay High Court held that one man cannot constitute a 
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firm, and a person treating himself as a firm or in an assumed or trading ¢ 
name may be sued in his trading name under Order 30 Rule 10 but he 
cannot sue in that name. Similar distinction between Order 30 Rule °l 
and Order 30 Rule 10 was also noticed by a Bench of this Court in the 
case of (2) Jamunadhar Poddar Firm v. Jamunaram Bhakat & Ors. reported 
in AIR 1944 Calcutta 138 I respectfully agree with the principle as laid 
down in the said two decisions and of the view that both the courts fell 
into error in construing that the notice which was served by an Advocate 
on behalf of Paresh Chandra Chatterjee was a different person from Paresh 
Chandra Chatterjee carrying on business as Sole Proprictor under the name 
and style P.C. Chatterjee & Co. which is his sole proprietory concern and 
similarly he also could not have served a notice under the name and style 
of P.C. Chatterjee & Co. even though the tenant might have been inducted 
by him on behalf of P.C. Chatterjee & Co. I, therefore, find that the notice 
which was admittedly served on the defendant was legal, valid and suffi- 
cient and accordingly the defendant who was a habitual defaulter of rent 
since 1968 as alleged by the plaintiff, was not entitled to any protection 
from eviction. 

3. Inthe result, the judgment and decree of the learned lower appe- 
llate court is hereby set aside and the appeal is alluwed. The defendant 
respondent do render vacant possession of the suit premises to the plaintiff 
within three months from this date failing which the plaintiff would be 
entitled to recover possession thereof by evicting the defendant in execution 
of the decree. The plaintiff do get costs throughout. 

P.R. ` 


mamenn awae eee 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Ganendra Narayan Roy 
Decision: January 3, 1978 
Haripada Mondal & Ors. Fos ... Petitioners 
i Versus 

State of West Bengal & Ors. or Respondents* 

Wrst Bengal Estates Acquisition Act 1953 (1 of 1954), Sec. 102)&6) 
— Procedure for taking possession after vesting— Possession to be taken by 
Collector u/s. 4£0(2)—Such procedure not followed by State— State in- 
competent to settle such land to others unless possession is taken in 
accordaigce with law. 

In the instant case, the licence fees at the rate of Rs. 10/-per 
acre have been*realised from the present petitioners under section 10(6) 
of the West Bengal Estates Acquisition Act. It has been provided in 
section 10(6) of the Act that the intermediary or any person who 

* Civil Rule no. 2121 (w) of 1973. 


e 
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possesses the land which was in Khas possession of the intermediary 
before vesting but which the intermediary had not retained or cannot 
retain under section 6, then whether possession of such land has been 
taken by the Collector in pursuance of sub-section (2) or not the inter- 
mediary or such person shall be liable for payment for the period for 
which he is in possession of such land. Hence the State Government 
must take possession of the lands of the petitioners in accordance with 
law and thereafter settle such lands to any other persons. So long the 
possession of the petitioners’ lands is not taken by the State Govern- 
ment in accordance with law, the State Government cannot settle the 
disputed lands to any other person. 

Case referred to :— 

(1) Md. Kalu Molla v. State of West Bengal, an unreported decision 
of P. K. Banerjee, J. in CR no. 601{w) of 1973 

Samar Kumar Ghose ss ar ... for the Petitioners 

The judgment of the Court was as follows :— 


In this Rule the petitioners possessed 6°50 acres of agricultural lands 
appertaning Plot No. 4054 of Khatian No. 1008 of Mouza Mohonpur in 
the District of 24-Parganas and for such possession of the land, it appears 
that petitioners had to pay atthe rate of Rs. 10/- per acre to the State 
Government under Section 10, Sub-Section (6) of the West Bengal Estates 
Acquisition Act, 1953. The petitioners state that they have been in posses- 
sion of the said lands for a number of years and had paid to the State Go- 
vernment fees at the said rate of Rs. 10/- pèr acre for such occupation of 
the lands in question. The petitioners’ case is that the State Government is 
intending to settle these lands to other persons, but as the petitioners are 
in possession of the said Jands no such settlement can be made by the 
State Government without evicting the . petitioners in due course of law. 
In this connection the petitioners relied on an unreported decision made 
in the case of (1) Md. Kalu Molla v. The State of West Bengal & Ors. in 
Civil Rule No. 601(W) of 1973. Banerjee, J. held in the said case that 
the petitioner who similarly held some lands on payment of licence fees 
could not be automatically ousted from the said land by giving settlement ' 
to others and such settlement could be made only when the petitioner is 
evicted in due course of law or by any other legislative process. ° Liberty 
was given to the respondents in the said case to take such other proceedings 
as they may be advised for eviction of the petitioner and thereafter to make 
settlement of the land. In my view, the decision made in the said unrepo- 
rted judgment applies to the facts and circumstances of the present case. 
It may be stated in this connection that the fees at the rate of Rs. 10/- per 
acre ware realised from the present petitioners under sectien 10 (6) of the 
West Bengal Estates Acquisition Act and it has been provided in Sub- 
section (6) of section 10 of the said Act that the intermediary or any other 
person who possesses the land which was in the khas possession of the 
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intermediary before the date of vesting but which the intermediary had 
not retained or-could not retain under section 6, then whether possession 
of such land has been taken by the Collector in pursuance of sub-section 
{2) or not the intermediary or such person shall be liable for payment for 
the period for which he is in possession of such land. Hence the State 
Government must take possession of the lands of the petitioner in aecor- 
dance with law and thereafter settle the said lands to any other persons. 
So long the possession of the petitioners’ lands is not taken by the State 
Government in accordance with law, the State Government cannot settle 
the said lands to any other persons. To the extent above this Rule is 
‘ made absolute, but liberty is granted to the State Government to evict the 
petitioners in due course of law and thereafter to make settlement of the 
said land to other persons. In the facts of the case there will be no 
order as to costs. 
T.K.M. > 


[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Dhires Chandra Chakravarti 
Decision: January 24, 1978 
Amar Nath Ash & Ors. ae ... (Deft) Petitioners 


Versus 
Mahadeo Saraf ... (PIff) Opposite party* 


Civil Procedure Code— Or. 11 T. 15—Inspection of documents re- 
ferred to in plaint—No time limit prescribed—Defendanis entitled to ask 
for production of such documents at any time—Conditional order as made in 
instant case, is not sustainable. 

A prayer was made by the petitioners (defendants) before the 
learned Judge, 2nd Bench, City’ Civil Court, Caleutta for allowing them 
to inspect certain documénts referred to in the plaint. The learned 
Judge, on such a prayer in the petition directed that the petitioners could 
inspect the decuments only after the filing of their written statement. 
That directive is being challenged in this Rule. 

“HELD: Rule 15 of Order 11 of the Code does ‘not specify any 
period of time within which an inspection of documents can be asked for 
by a party to the suit. On the otherhand, the said Rule clearly provides 
that such an inspection can be asked for by a party at any time. 

Even though the petitioners, in the instant case, have not as yet, filed their 
written statement, they are entitled to ask for inspection of the documents 
which have been tne to in the plaint from the opposite party. 

K. B. Kanjilal : we ... for the Petitioners 
Uday Sankar Chatterjee ine ... for the Opposite party 
*Ciyil Rule no. 3073 of 1977. 
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The judgment of the Court was as follows :— 

. Dutt, J.: This Rule is at the instance of the Defendants and it 
is directed against Order No. 17 dated June 3, 1977 of the Learned Judge, 
City Civil Court, Calcutta. By the said otdek the learned Judge directed 
that the prayer of the petitioners/defendants for inspection of documents 
would be-allowed after the filing of written statement by them, The 
learned Judge directed the petitioners to file written statement by July 5, 
1977 which has long expired. 


2. Before us, it has been stated on behalf of the defendants ‘that 
they want inspection of only two bills being bill Nos. 134/72 dated 
21.8.72 for Rs. 2074.41 p. and 135/72 dated 21.8.72 for Rs. 2075.01 
p. The petitioners do not claim inspection of other documents in 
respect of which a prayer was made in that regard in the court below. It 
may be stated here that the opposite party referred to certain docu- 
ments including the above two bills in the plaint. The petitioners 
prayed for inspection of those documents before they filed their written 
statement. . 

3. The learned Judge seemed to have thought that so long as 
the written statement was not filled by tbe petitioners no inspection 
could be granted to them as prayed for. 

4. Rule 15 of Order XI of the Code of Civil Procedure provides, 
inter-alia, that every party to a suit shall be entitled at any time to 
give notice to any other party, in whose pleadings or affidavits, 
reference is made to any document, to produce such document for the 
inspection of the party giving such notice, or of his pleader, and to permit 
him or them to take copies thereof. The Rule does not, therefore, 
specify any period of time within which an inspection can be asked 
for by a party. On the contrary, the Rule provides that such an 
inspection can be asked for by a party at any time. 

5. In our view, therefore, even though the petitioners have not 
filed the written statement, they will be entitled to ask for inspection 
of the documents which have been referred to in the plaint of the 
opposite party. In these circumstances we set aside the order of the 
learned Judge, “and direct that the opposite party shall grant “insp&ction 
of the above two bills only within such time as the learned Judge shall 
fix in that regard after the arrival of records in the court below. The 
Rule is made absolute to the extent indicated above. There will be no 
order for costs. . 


~“ Chakravarti J.: I agree. 
P. R. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee and Mr. Justice 
Bankim Chandra Ray ` è 
Decision: July 10, 1978 

Bijoli Choudhury i Appellant 
Versus 
Sukomal Choudhury a sS ... Respondent” 
Hindu Marriage Act (25 of 1955), Sec, 10—Judicial separation — 
Application made by husband on grounds of cruelty and desertion— 
Burden of proof— Animus Deserendi to be established— Divorce in the 

alternative — Allegations to be proved also. 


The husband presented a petition praying for a decree for judicial 
separation under section 10 of the Hindu Marriage Act 1953 before the 
District Judge, Alipore, the grounds being cruelty and desertion. The 
wife contested the said suit. The suit was decreed. The wife preferred 
an appeal tothig court. At the appellate stage, the husband made 
an application for amendment of his petition under section 10 filed in 
the trial court for inserting a prayer that a decree of devorce be granted 
to him under clauses (ia) and (ib} of section J3(1) of the Hindu 
Marriage Act. 


The question that arises in this appeal is whether or not the 
trial court has correctly found that fhe wife after solemnization of 
the marriage had treated her husband with cruelty and whether or not 
she had deserted him for a continuous period of not less than two years 
immediately proceding the presentation of the petition under section 10 
of the Act. 


HELD: Tolstoy in his book gives a definition of the expression 
“cruelty”. According to the learned author, cruelty which isa ground for 
dissolution of marriage may be defined as wilful and unjustifiable conduct 
of such character as to cause danger to life, limb or health, bodily or 
mental or as to give rise to a reasonable apprehension of such a danger. 
Section 10(1)(b) of the Hindu Marriage Act gives substantially the 
same meaning of the expression “Cruelty. The question of mental 
cruelty ° should be answered in the light of the norms of marital ties of the 

` particular society to which the parties belong, their social values, status 
of the parties, environment of the parties etc. 

‘In the Hindu Society, a wife is generally expected to be unswervingly 
faithful%o her husband and the wife in her term demands from her husband 
similar fidality. So far as the.instant case is concerned, there is no suffi- 
cient evidence of any mental or physical cruelty on the part of the wife so 
as to justify the passing of a decree either for judicial separation or for a 
divorce. 

* Appeal from Original Decree no. 64 of 1976. 
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. The burden of proof was upon ihe husband who was the petitioner 
in the court below. The learned Judge of the court below wrongly placed 
- such burden of proof tipon the wife. The trial court further committed a 
serious error of procedure by overlooking that the material part of the 
- husband’s evidence was not corroborated by his friends, relatives or neigh- 
bours. It is well settled that the courts are reluctant to find cruelty on 
the evidence of the petitioner unless there is corroborative evidence to 
support his allegations, but corroboration is not essential though it is, in 
practice, requirred unless its absence can be satisfactorily accounted for. 

In this case, the husband has failed io establish that his wife was 
guilty of acts of cruelty. À ; 

The husband has neither proved the factum of desertion by his wife 
nor the intention on the part of the wife to bring their co-habitation perman- 
ently toan end. In otherwords, acts attributable to animus deserendi of 
the wife have not been established in the present case. 

The appeal is allowed. 

Cases referred to :— , 

(1) Bipinchandra Jaisinghbai Shah y. Pradhavali, AIR 1957 SC 176 
(2) Lachman Uttamchand Kirpalant v. Munaalies Meta, AJR 1964 
SC 40 
Prasun Chandra Ghosh and Nagendra Mohan Saha ... for the Appellant 
B. K. Ghosh, Ranjit Kumar Ghosal and Rabindra Nath Datta ! 
.. for the Respondent 

The judgment of the Court was as follows :— 

Mookerjee, J.: On February 27, 1963 the respondent Sukomal 
Choudhury, had married the appellant, Bijoli Choudhury, according to 
Buddhist Rites at P. 12/1, Dihi Serampure Road, P. S. Beniapukur, 
Calcutta. On 23rd November, 1972 the respondent-husband presented 
a petition under Section 10 of the Hindu Marriage Act in the District 
Judge’s Court, Alipore prying for a decree for judicial separation. The 
present appellant contested the said case. The learned Additional Dis- 
trict Judge, 2nd Court, Ahpore by his judgment dated 7th July, 1975 
granted a decree for judicial separation on the ground that the appellant 
had treated her husband respondent herein with cruelty within the, mean- 
ing for Section 10{1)(b) of the Hindu Marriage Act. According to the . 
learned Additional District Judge, she had also deserted her hnsband for 
two years or more within the meaning of Section 10(1)(b) of the said Act. 
The appellant wife has presented this appeal against the said decision 
of the learned Additional District Judge, 2nd Court, Alipore. During the 
pendency of this appeal the Marriage Laws (Amendment), Act, 1976 was 
enacted which inter-alia made several amendments in the Hindu Marriage 
Act, 1955. The respondent husband has filed an application in this Court 
for amendment of his petition/plaint filed in the Court below inter-alia 
for inserting a prayer that a decree of divorce be granted to him under 
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clauses (ia) and (ib) of sub-section (1) of Section 13 of the Hindu Marriage 
Act. The said application of the respondent husband has been heard 
along with the appeal preferred by the appellant wife. We have to eon- 
sider whether or not the learned Additional District Judge has correctly 
found that the appellant wife after solemnization of the marriage had 
treated her husband with cruelty and whether or not she had deserted him 
for a continuous period of not less than two years immediately preceding 
the presentation of the petition under Section 10 of the Hindu Marriage 
Act. 

2. Both the appellant and the respondent, as already stated, are 
Buddhists and their families came from the district of Chittagong. The 
respondent husband in his evidence stated that when he was aged five, 
both his father and mother had died. He was brought up by his grand- 
mother and then by his aunt. According to the appellant-wife her father 
used to give mon:tary help to her husband even before he marred her. 
The respondent husband however did not admit the said fact. But ever 
according to him, he had started living in the house of his prospective 
father-in-law three months before his M. A. examination. In November, 
1962 the respondent had passed his M. A. examination in Pali language 
and he stood first in the first class. On 27th March, 1963 the marriage 
between the parties took place at the residence of the appellant’s father 
at Dihi Serampore Road, Calcutta and the respondent continued to live in 
his father-in-law’s house. 

3. The respondent-husband in paragraph 6 of his petition under 
Section 10 of the Hindu Marriage Act had claimed that the marital 
life of the parties had started quite happily and their days were 
passing normally except for minor differences of views over small 
matters, He had further averred in his petition under Section 10 of 
the Aet that in or about the year 1965 the appellant slowly had a 
ehange in her behaviour. She became arrogant about her father’s status 
in society in comparison with his family and his social status. She showed 
her undue superiority complex and vanity. She tried to subdue him with 
an air of superiority. In the year 1966 the appellant had become pregnant. 
She did not allow the doctors and nurses to examine her condition and 
abused and,misbehaved with them. The baby was seriously injured 
during delivery and died six days after. After this, according to the 
husband, his wife showed “Jandslide change in her behaviour for the worse. 
She became nagging and on every word or act of the petitioner would find 
fault with him and abused him”. She was full of uncotrollable rage and 
used filthy abuses. The husband further alleged that she did not hesitate 
to raise her hands on him. The husband in his petition also alleged that 
he used to impart oceasional coaching toa girl student. His wife used 
to suspect him of being immorally involved with the girl student and on 
this account abused and insulted him. Even while he was teaching the 
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girl student, the wife had also stood in the way of her husband from 
visiting Harvard University in U.S.A. for doing research work. He was 
not allowed to take up a post in the Benaras Hindu University. 

* 4, The husband in his petition further alleged that his wife under 
sadistic cravings had druzged him and he had become sick with severe 
infection in his stemach. The doctors had given up hope of curing him. 
He was shifted toa rented house where his relatives arranged for his 
treatment. His wife was brought there against her will but she had mis- 
behaved with his relatives and had left him on her own accord with 
positive intention of not returning again. Thereafter, the husband was 
allegedly cured by means of a supernatural drug. The husband claimed 
in his petition under Section 10 that he had always hoped that with the 
passage of time his wife would understand his difficulties and would mend 
her habits and manners. He had patiently waited but his hopes were 
shattered. She and her men had threatened him time and again unless he 
would agree to go back to his father-in-law’s house. She had tried to 
vility and humiliate her husband on many occasions by going to his 
college and residence with her associates and hired goondas propagating 
and thowing insults against him. She had maliciously written offensive 
letters to the college authorities and other persons levelling false aceusition. 
He. was thereby humiliated. She had published offensive leaflets 
levelling false accusation against him. The respondent husband in his 
petition under Section 10 inter alia averred that from the conduct of his 
wife he had a reasonable doubt that if he lived with her, it would be 
harmful and injurious both for his mind and body. Hence he had been 
complied to apply for judicial separation. The husband in his petition had 
also alleged that his wife had established an illicit relation and intimacy 
with one Debabrata Chakraborty. The said allegation, however, was not 
ultimately pressed and Mr. B.K. Ghosh, learned advocate for the respon- 
dent in this appeal, also submitted that his client does not wish to make 
any submission in respect of the said allegation against the appellant. 
The trial court allowed the husband’s prayer for amendment of the 
petition under Section 10 containing the alleged particulars of mental 
cruelty of his wife. The respondent husband had examined one Sambhu 
Nath Chattarjee as P.W. 1 and himself as P.W.2. He had proved some 
letters written by his wife Bijoli. The appellant wife had examined her 
sister and herself. She had also produced some letters to rebut the case 
ageinst ber. The learned Additional District Judge believed the evidence 
given on the husband's side found that the wife was guilty of, mental 
cruelty towards her husband. The learned Additional District Judge did 
pot record any finding of physical cruelty against the wife and in fact at 
the trial the husband did not attempt to prove the said kind of cruelty. 
The learned Additjonal District Judge held that the real trouble had 
startcd when the husband started coaching a girl student named Lipika 
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and the wife had falsely alleged that there was an improper or immoral 
relationship between her husband aud Lipika, The wife by making -false 
allegations about his conduct and behaviour had shocked her husband. 
The learned Additional District Judge further held that it was for the wife 
to prove that her husband had been living in adultry with Sarbani 
Chatterjee, daughter of Sambhu Nath Chatterjee, P.W. I. The learned 
Additional District Judge held that the said allegation to be absolutely a 
myth and that the wife with a view to damaging the reputation and 
character of her husband had cooked up the said story. The wife had made 
false allegations against her husband by writing letters, making represen- 
tations and by circulating leaflets. Therefore, she was guilty of acts of 
cruelty within the meaning of Section 10/1)(b) of the Hindu Marriage Act. 
The learned Additional District Judge also found that the wife had de- 
serted her husband in the year 1967. 

5. We may proceed to examine the evidence adduced in the case 
in the light of the probabilities and surrounding circumstances. Ad- 
mittedly, the respondent Sukomal was given shelter in the house of the 
appellant’s father sometime before he appeard in the M.A. examination 
and after his marriage with the appellant on 27th March, 1963 the 
parties had lived at the residence of the appzllant’s father. At the 
begining the wife’s behaviour towards her husband was good, even 
according to her husband but he alleged that about one and half years 
after their marriage his wife changed her behaviour. One and half 
years, from the date Of their marriage would be about the last quarter 
of the year 1964. But no credible reason was given by Sukomal 
for this change of attitude of his wife apart from his vague allegations of 
her exhibiting a superiority complex towards him because of differences 
in their social status. In fact, in his petition under Section 10 of the Hindu 
Marriage Act, the husband had alleged that from the year 1965 his wife 
had began to misbehave. According to the evidence given by him his father- 
in-law was a Clearing Agent of the Customs Department but there was no 
precise evidence about the financial condition of the wife’s family. There 
was no evidence that Bijoli’s father compared to her husband enjoyed a 
high social status. There was no reason for considering Sukomal as 
inferior in any way. He was holder of a Ist Class Master’s degree. In 
April, 1964 he was offered admission to the Graduate School of Arts and 
Science of Harvard University (vide Ext. 1). In November, 1964 the 
respondent was appointed asa Lecturer in the Government Sanskrit 
Colleg® Therefore, it was highly improbable that his wife would ill-treat 
him and in fact in the year 1965 when he was no longer an unemployed 
person. Some relatives of the respordent husband lived at Jalpaiguri and 
both the husband and the wife severs] times had visited them. The plain- 
tiff husband did not attempt to prove the allegations in paragraph 10 of 
hi; petition under Section 10 of the Hindu Marriage Act that his wife 
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had demonstrated with unusual vanity and superiority complex and had 
quarrelled with the members of his family or that she used to despise or 
hate them. In fact, apart from examining Sambhu Nath Chatterjee, P.W. 
1, in whose tananted house the husband had allegedly living as a paying- 
guest in the end of the year 1967, no relative of the two parties 
was examined as a witness to prove that Bijoll had ill-treated her 
husband and his relatives. Therefore, there was no corroboration 
Of these vague and geneal statements made by the husband in 
course of his evidence that his wife used to display a superiority 
complex and that she used to abuse and insult him. The parties had 
recently married, both were young and the husband who was a qualified 
person had secured a lectureship in the Government Sanskrit College. 
While the husband was doing research work his wife was stilla college 
student. We find no cogent reason has been given why Bijoli would 
behave so unnaturally with her husband. Therefore, we are not prepared 
to believe that after one and half years of their marriage the wife had 
changed her behaviour or that she used to abuse and slight her husband. 
It was the case of both parties that on 7th December, 1966 the appellant 
wife had given birth to a child at Chittaranjan Hospital and the child 
unfortunately died within a few days. Within two days of the birth of 
the said child the respondent husband had left Calcutta for appearing in 
an interview at Patiala. He had 1eturned after the death of their child. 
The respondent husband did not examine any doctor or any hospital staff 
to corroborate his allegation that his wife used to assult even the doctors 
who came to examine her during her pregnancy. We also find that it was 
utterly improbable that his wife did not co-operate with the doctors at 
the time of the delivery of her child. 

6. It appears from the evidence that there were differences between 
the husband and his wife when the husband began to coach a girl 
student named Lipika Bose. According to the husband from the end 
of 1966 he used to coach Lipika at his father-ino-law’s house. His wife 
used to suspect his illicit connection with the said student. His wife had 
uttered abusive language in the presence of the said girl student. — Mr. 
B.K. Ghosh, learned advocate for the respondent, has pointed out that 
the hnsband, P.W. 2, was not specifically cross-examined with reference 
to his said statements in examination-in-chief and therefore, the said part 
of the case was not traversed. We find that during the cross-examina- 
tion of Sukomal it was suggested that he was in love with Lipika and one 
day he had disclosed to his father-in-law about his intention to marry her. 

Both the appellant and her sister during their evidence had spoken about the 
same. In our view it was improbable that the respondent would seek permi- 
ssion of his father-in-law for marrying second time. Further, even assuming 
that the respondent husband had any tender feelings towards Lipika, it was 
unlikely that he would misbehave with his said pupil in the very house 
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of his father-in-law. This part of Bijoli’s case against her husband appe- 

ared tp be an embelishment. It is more probable that the appellant* 
wife had objected to the respondent husband coaching Lipika and it 

was likely that between the two there was some bad feeling. But there 
was no evidence that Bijoli had ever assulted him. There is also,no 
evidence worth the name that her act and conduct had caused reasonable 
apprehension in Sukomal’s miad that it would be harmful and injurious 

to live with his wife. Further, aceording to the evidence of the respon- 

dent he had given up coaching Lipika within a month. Lipika had 

married in the year 1970, The respondent husband had continued to live 
in her father-in-law’s house till his illness some time in the year 1967. 

Therefore, we are unable to believe that due to misbehaviour of his 

wife over Lipika incident he was compelled to leave her  father-in- 

law’s house. The appellant wife might have been jealous and might 

have objected to her husband tocoach a young girl student. But, there 

was no corroboration of Sukomal’s evidence that his wife Bijoli had 

committed acts of mental cruelty towards him. Occasional misunderstan- 

ding and difference of opinion between the two spouses are not uncommon. 

But they are generally only passing phases in conjugal life. 

7. In the year 1967 Sukomal left the Dihi Serampore Road house 
not because of his wife’s treatment but because he claimed that he had 
became seriously ill. We also reject the utterly improbable story that the 
husband had become ill in the year 1967 because his wife had adminis- 
tered some poison to him. The doctors who might have examined him 
did not testify in the case. There is no denifite evidence about the nature 
of his illness» It may be that the husband had suffered from some 
stomach ailment which according to him was allegedly cured by a 
Deiva medicine. But we disbelieve that Bijoli had tried to poison her 
husband. In 1967 after he became ill the respondent husband went to 
Jalpaiguri and on his return he first lived with his maternal grand uncle 
at Howrah. Thereafter the husband andthe wife and his aunt resided 
in a tenanted flat at Patipukur. P.W. 2 in his evidence did not explain 
what he meant by the words “she did not co-operate with me ñor did she 
do any household work’’. Even according to him when she lived 
in the ePatipukur residence there was no incident. Therefore, there 
was not even any allegation by the husband that during their residence 
at Patipukur his wife had committed any of mental or physical cruelty 
towards him. He had even denied the suggestion in the course of his 
cross-eyamination that his wife used to live in a separate room or that he 
had cruelty treated and assulted her during her stay at Patipukur. Accor- 
ding to Sukemal his wife voluntarily went away. We need not 
consider whether or not it was true that it was the father of the appel- 
lant used to provide rationed articles at the Patipukur residence. Since 
same time in the year 1967 the husband and the wife had lived 
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separately. The husband in his evidence admitted that he did not inform 
his wife or her father about his whereabouts. According to the evidence 
adduced in this case that after his wife left Patipukur residence the res- 
pondent husband shifted to an accommedation in Bentatola Lane. He 
became acquainted with Sambhu Nath Chatterjee (P.W. 1) and his family. 
Some time inthe year 1969 the respondent and Sambhu Nath Cha- 
tterjee and his family began to lived. in the different portions of the 
same house in Beniatola Lane. According to Sambhu Nath Chatterjee, 
P.W.1, the respondent lived in one room and his food used to be supplied 
by the landlord. P.W.1 and his family lived in oné room in the ground- 
floor and one room in the first floor. Subsequently, the respondent began 
to be provided with food by the P. W. 1 on payment. Both the respon- 
dent and Sambhu Nath Chatterjee and his family shifted to a house in 
40C, Biplabi Pulin Das Lane, Badurbagan. The Tenancy was in the 
name of the respondent and Sambhu Nath Chatterjee was a sub-tenant 
under him. Thereafter, Sambhu Nath Chatterjee and his family shifted 
to a flat at 48, Green Avenue, Santoshpore. The respondent also began 
to live in the same house asa paying guest of Sambhu Nath Chatterjee. 
The husband denied that there was any immoral relationship between him 
and Sarbani Chatterjee, a daughter of Sambhu Nath Chatterjee. Oa the 
other hand, both the wife Bijoli and her sister, D.W. 1, had alleged that 
Sukomal had illicit relations with Sarbani. The learned Judge of the 
Court below has not believed the evidence given on the side of the wife 
that one day very early in the morning she accompanied by several others 
had visited the Badurbagan flat where Sambhu Nath Chatterjee and his 
family and also the respondent husband were then living. The party 
found an adult girl sleeping in the bed of Sukomal. On the occasion 
Bijoli, the appellant visited Badurbagan flat of her husband she found 
the doors of his room open. This part of ber story was improbable. It 
was not very likely that an unmarried girl like Sarbani beloning to a 
Bengali middle class family would openly sleep with the husband of 
another woman while in the adjoining room other members of her family 
were living. At the same time, it was somewhat unusual that after 
refusing to live with his wife, Sukomal had began to reside within the 
same house with Sambhu Nath Chatterjee and his family. We dre not 
prepared to believe that Bijoli and her companions had threatened and 
abused her husband and that the same should be designated as cruelty. 
According to Sukomal, P.W. 2, when his wife went to the Badurbagan 
flat Mr. P.C. Majumdar, who was his teacher and the then Secretary of the 
Post Graduate Arts Department of the Calcutta University also accom- 
panied her. It was more reasonable and probable to hold that Bijoli 
accompanied by late P.C. Majumdar and some others went to Badurbagan 
flat of her husband in order to persuade him to return and again live 
with her. Mr. B, K. Ghosh, learned advocate for the respondent, 
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submitted that according to the evidence given on the side of his client 
there were two incidents on two different dates at Badurbagan. On one’ 
occasion there was a hulla created by Bijoli and her men as claimed by 
Sukomai and Sambhu Nath Chatterjee, P.W. 1 and 2. ` It appears from ~ 
the evidence of Sukomal, P.W. 2, that on one occasion his wife accom- 
panied by some girls went to his Badurbagan flat and they had uttered 
abusive language in the presence of many persons in the locality. We 
are not prepared to believe that Bijoli had acted in a manner which might 
have caused apprehension about the safety of Sukomal. Afterall, Sukomal 
had admittedly declined to return to his father-in-law’s house and to live 
with his wife. He was living with Sambhu Nath Chatterjee (P.W. 1) and 
his family which included Sarbani, who was young and unmarried. It 
would be reasonable and probable to hold that his wife Bijoli accompanied 
by some others went to the Badurbagan residence of Sukomal and had 
requested him to retum but Sukomal declined. There might have been 
argument and exchange of words between Bijoli and Sukomal. Even 
Sambhu Nath Chatterjee had merely stated that the wife of Sukomal with 
6/7 men had come to Badurbagan Street and had created the hulla. 
Sambhu Nath Chatterjee was then in bed. He did not elaborate what 
he meant by hulla and he did not also state that Bijoli and her companions 
had held out threates. Admittedly, over the said incident no diary was 
lodged in the local police station. No other resident of the locality depo- 
sed on Sukomal’s side. Atleast on one occasion Mr. P.C. Majumdar who 
was the Secretary of the Post Graduate Arts Department of the Calcutta 
University and who was a teacher of Sukoma] went with Bijoli to his 
Badurbagan flat. It would be utterly improbale that a man like Mr. P.C. 
Majumdar could have been a member of a party which held out threats 
to Sukomal. 

8. Mr. B.K. Ghosh, learned advocate for the respondent, submitted 
that Bijoli used to insult her husband and there was enough evidence of 
ber mental cruelty towards him. He submitted that the decree passed by 
the court below should be upheld. In this connection he relied upon 
several passages from Tolstoy’s The Law and Practice of Divorce and 
Matrimonial Causes (Sth Edn) 1967. According to the said learned 
authorecruelty which is a ground for dissolution of marriage may be 
defined as wilful and unjustifiable conduct of such character as to cause 
danger to life, limb or health, bodily or mental, or as to give riseto a 
reasonable apprehension of such a danger. Section 10(1)(b) of the Hindu 
Marriage Act gives substantially the same meaning of the expression 
‘cruelty’. The question of mental cruelty should be answered in the light 
of the norms of marital ties of the particular society to which the parties 


_ belong, their social values, status of the parties, environment of the parties 


etc. , 
9, Mr. B.K.-Ghosh, learned advocate for the respondent, submitted 
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that the trial court ought to consider the cumulative effect of the conduct 

of Bijoli towards her husband throughout their married life. She slighted 
_ her husband ‘whenever he raised his voice and Bijoli abused and insulted 
him, She was suspicious, created scenes when her husband began to coach 
Lipika. Therefore, Sukomal reasonably apprehended danger and injury 
if he continued to live with her. Therefore, he was compelled to live 
separately. But one shovld bear in mind that in the Hindu society a wife 
is generally expected to be unswervingly faithful to her husband and the 
wife in her turn demands from her husband similar fidality. In our view, 
there was no sufficient evidence of any mental or physical cruelty on the 
part of Bijoliso as to justify the passing of a decree either for judicial 
separation or for divorce. 


10. The burden of proof was upon the husbind who was the 
petitioner in the court below. The learned Additional District Judge 
wrongly placed such burden of proof upon the wife. The learned Addi- 
tional District Judge also committed a serious error of procedure by over- 
looking that the material part of the Sukomal’s evidence was net corrobo- + 
rated by his friends, relatives or neighbours. Sambhu Nath Chatterjee, 
P.W. 1 also spoke about the ‘hulla’ on onè occasion when Bijoli and her 
companions came to persuade Sukomal to return to her. It is well-settled 
that the courts are reluctant to find cruelty on the evidence of the petiti- 
oner, unless there is corroborative evidence to support his allegations, but 
corroboration is not essential, though it is, in practice, required unless its 
absence can be satisfactorily accounted for (vide Tolstoy’s Law and 
Practice of Divorce and Matrimonial Causes, 6th Edn. pages 66-67. 

1i. We have already observed that in this case there is no 
corroboration of the evidence of Sukomal, P. W. 2, that one and half 
years after his marriage with Bijoli her attitude had changed or that 
she had become eruel towards him. Neither any relative nor any 
acquantance of the parties came forward to corroborate his evidence regard- 
ing Bijoli’s conduct towards him up to the psriod 1967. In fact, Sukomal 
did not even allege that during their stay at the Patipukur flat Bijoli 
had been guilty of acts of cruelty towards him. It appears from the 
evidence that parties did not thereafter live together and Sukomal 
began to live at different addresses without disclosing the same to 
Bijoli. Bijoli repeatedly requested him to take her back and to return to 
their matrimonial home. Sukomal did not even allege that he had made 
even enquiries about his wife or that even offered to set up a separate 
household where he could live with Bijoli. He did not maintawh her. 
There is also no documentary evidences to corroborate the case of 
Sukomal against his wife during the period 1964-65 to’ 1969. There 
was no reliable evidence that Sukomal's health during this period was 
impaired by the conduct of his wife. 

12. We are unable to hold that the documentary evidence produced 
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by Sukomal in the court below amply corroborated his case against his 
wife Bijoli. Tolstoy in his aforesaid book at pages 62-63 points out- that 
are temparaments of the two spouses and the mental and physical con- 
dition of the petitioner must be considered in deciding whether the res- 
pondent’s conduct amounts to cruelty in the particular case ; but if, after 
taking everything into consideration, the respondent’s conduct is inex- 
cusable, his disability will not prevent it from amounting to cruelty”, 
The learned author in another passage dealing with ‘unjustifiable 
conduct’ has observed that ‘‘provocation may reduce the quality of the 
respondent’s act so that it does not amount to cruelty, so, in the case of 
nagging, the respondent’s conduct must at least be inexcusable after 
taking into account the petitioner’s conduct which might have provoked 
the nagging”. Before we consider the effect of this correspondence, it 
may bé borne in mind that these letters were written by Bijoli only after 
Sukomal had persistently refused to resume Conjugal relations with her. 
Thus these letters which appeared to have been written by her in 
desperation must be considered in the background of Sukomal’s own 
conduct. Since some time in the year 1967 Sukomal was refusing to live 
with his wife and he was living in the same house with Sambhu Nath 
Chatterjee and his family. [n the middle of the year 1971 Bijoli had 
written these letters to others complaining about her husband. Exts. 2A, 
2B and 2C all bear the date 7th September, i971. Bvjoli in her letter 
Ext. 2(a) requested Dr. H.C. Chatterjee, Head of the Department of 
Pali, Government Sanskrit College, to prevent her husband Sukomal 
Choudhury from visiting Colombo. She in general terms complained 
that her husband had forsaken her and was also cruel to her and, therefore. 
he should not be permitted to leave India. Bijoli in her two other letters 
Exts. 2(b} and 2!c) addressed to two other professors of the Government 
Sanskrit College made complaints about her husband. No doubt, she 
used strong words but in no sense this could be treated as instances of 
her acts of cruelty. She had stated that she had been deserted by her 
husband. She suspected his fidality. She wanted justice against her 
husband’s ‘anti-social act’. She also stated that she was prepared to take 
extreme steps to vindicate her rights, We are not ready to view these 
letters as instances of cruelty towards her husband because Sukomal 
himself had already abandoned her and since 1967 had repeatedly refused 
to live with his wife Bijoli. Sukomal appeared to have already made an 
irrevocable decision not to live with her. Thus already the breach between 
the hitsband and the wife was complete. We fail to see how the impu- 
tations made by Bijoli in her letters which were exhibited in the case would 
be treated as instances of her cruelty. 

13. Itis in evidence that in September, 1972 Bijoli had filed an 
application under Section 488 of the Criminal Procedure Code for main- 
tenance from her husband. On 19th August, 1972 the learned Magistrate 


° 
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had allowed the said application. She also made a lengthy complaint 
against her husband to the Director of Public Instructions, Government, 
of West Bengal. The Director of Public Instructions Government of West 
Bengal, had forwarded the same to the Principal of the Government 
Sanskrit College (Vide Ext. 3). The Principal of the said College had 
requested Sukomal Choudhury to attend a meeting with the Deputy Dire- 
ctor of Public Instructions on the subject (vide Exts. 3 and 4). The 
printed pamphlet allegedly circulated by the appellant Bijoli was dated 
even later, e.e., 6th October, 1972. Sukomal in paragraph 25 of his 
petition under Section 10 of the Hiadu Marriage Act filed on 23rd Nove- 
mber, 1972 stated that the cause of action arose on 27.2.63 as also on 11th 
May, 10.12.68 and continued on 27.9.71, 5.4.72 and also on other various 
dates and was continuing day to day at P12/1, Dihi Serampore Road, Cal- 
cutta. Further, Sukomal in his said petition under Section 10 had alleged- 
illicit relation between his wife Bijoli and one Debabrata Chakraborty. 
Debabrata Chakraborty however, was not made a correspondent and Suko- 
mal did not even attempt to prove this part of his allegations. It is not nece 
ssary for us to consider whether the imputations contained in the writings- 
of Bijoli injured the reputations of her husband but at the same time we 
may point out that in the facts of the case the said letters cannot be consi- 
dered as evidence of her cruelty towards him. They last lived together at 
Patipukur flat, the conclusion would be that he had deserted her and since 
1967 had been living in different addresses without disclosing his where- 
abouts to her. Bijoli had repeatedly requested Sukomal to-come back and 
live with her but Sukomal had refused and was persistently avoiding her. 
She was in a desparate condition. 

14, For all these reasons, we hold that the respondent failed to 
establish that his wife was guilty of acts of cruelty. 

15. On the findings made by us the caso of desertion against the 
appellant must fail. Sukomal having refused to live with her since the 
year 1967, he cannot contend that Bijoli had deserted her. To avoid his 
wife he had concealed his residential address from his wife. Since 1967 he 
did not maintain her. He requested her to live with him. Even in 
the cause title (plaint/petition of the present case) Sukomal did not state 
his residential address. The respondent has neither proved the faetum of 
desertion by his wife, the present appellant, nor the intention on her part 
to bring their co-habitation permanently to anend. In other words, acts 
attributable to animus deserendi of the appellant have not been establi- 
shed, see {1} Bipinchandra Jaisinghbai Shah v. Prabhavati, AIR 1957 SC 
176; (2) Lachman Utamchand Kirpalani v. Meena alias Mota, AIR 1964 
SC 40). ° 

16. In view of our findings made hereinbefore it is unnecessary for 
us to consider whether Sukomal had condoned the alleged acts of cruelty 
of Bijoli allegedly committed in the year 1966 by resuming co-habitation 
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with her. According to Mr. B. K. Ghosh, learned advocate for the « 
respondent, Lipika incident took place before Bijoli became pregnent and 
gave birth‘to a child on 7th December, 1966. According to Mr. Ghosh; 
Lipika incident took place in the end of the year 1966. Further, accor- 
/ ding to Mr. Ghosh, Bijoli was again guilty of acts of cruelty in the year 

1971-72. Mr. Ghosh, learned advocate for the respondent, further 
submitted that in this case Bijoli had throughout continued her acts of 
cruelty. Therefore, even if it be assumed that her cruelty over Lipika 
incident was condoned by her husband Sukomal after fresh acts of cruelty 
were committed by her, the condoned cruelty had revived and, therefore, 
Sukomal was entitled to bring a matrimonial proceediog against her in 
respect of all her acts of cruelty. In this connection Mr. Ghosh, learned 
advocate for the respondent relied upon a passage occuring at page 77 of 
Tolstoy’s The Law and Practice of Divorce and Matrimonial Causes, 
6th Edn, But, in view of our foregoing findings it is not necessary for us to 
consider this question of condonation. We have found that Sukomal failed 
to prove by satisfactory evidence that his wife was guilty of cruelty or deser- 
tion within the meaning of clauses (a) and (b) of Section 10 of the Hindu 
Marriage Act. When Sukomal has failed to prove his case, his prayer 
for passing a decree for dissolution of marriage under clauses (ia) and (ib) 
of sub-section (1) of Section 13 of the Act cannot be granted. 

17,.' We, accordingly, allow this appeal, set aside the judgment 
and deeree of the court below and dismiss the petition under Section 10 
of the Hindu Marriage Act of the respondent Sukomal Choudhury. The 
amendment application filed by the respondent is also rejected with costs. 

18. Inthe circumstances of the case, both parties will bear their 
respective costs throughout. 

Ray, J. : I agree. 

P.R. : 


[CIVIL APPELLATE JURISDICTION ] 
Before Justice Mrs. Jyotirmoyee Nag 


‘ Decision : June 19, 1978 

Sm. Prava Sundari Debi - <i nie .. Appellant 
Versus 

Pratap Chandra Das re ‘ ... Respondent* 


West Bengal Premises Tenancy Act a2 of 1956), Sec. 17(2)&(2A) 
— Application of tenant under— Disposal of such application on a compromise 
petition incorporating certain terms as to payment with a default clause— 
Technical breach of such terms—Provisions of sec. 17(3) attracted— Defence 
against delivery of possession struck off~Effect of judgment of High 
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Court passed in exercise of revisional jurisdiction in an interlocutory matter 
ein suit, on court disposing of second appeal arising out of the said suit. 

The only point raised by the appellant is whether an application 
under section 17(2) of the West Bengal Premises Tenancy Act 1956 
can be disposed of on compromise between the parties and if any 
breach is committed of the terms of the compromise whether that would 
amount to default and in that event whether the court can take action 
under section 17(3) of the Act by striking out the defence against delivery ` 
of possession. 

The plaintiff (respondent herein}\ filed an ejectment suit on the 
ground of default in payment of rent. The defendant (appellant herein} 
entered appearance in the suit and filed an application under sections 17(2) 
and 17(2A). When the said application was taken up for hearing, the parties 
filed a joint petition of compromise incorporating certain terms for 
payment of arrear and current rents including a default clause and the 
said application under section 17(2) and 17(2A) was disposed of on the 
basis of the compromise petition. Thereafter as there was a breach 
of a term laid down in the consent order, an application under section 
17(3) was filed by the plaintiff but the said application under section 
17(3) was rejected by the trial court. Being aggrieved, the plaintiff moved 
arevisional application before the High Court and obtained a Rule. 
The Rule was made absolute and the order of the learned Munsif 
rejecting the application under section 17(3} was set aside. The said suit 
was thereafter decreed and the said decree was affirmed by the lower 
appellate court, Hence the second appeal by the tenant defendant. 

, The following points were raised on behalf of the appellant— 

(a) Whether an application under section 17(2) can be disposed of 
in terms of a compromise and whether that is a jurisdictional fact. 

(b) Whether the learned Judge. in disposing of CR No. 1473 of 
1974 acted beyond his jurisdiction in holding that inasmuch as the terms 
of the compromise had been violated, the defence against delivery of posse- 
ssion can be struck off. 

(e) Whether, the judgment of the learned Judge being without 
jurisdiction is null and void and can be interfered with in seeond appeal. 

HELD: These points have been specifically dealt with BY the. 
learned Judge in his judgment in C. R. No. 1473 of 1974. On the basis 
of the said judgment the learned Munsif struck off the defence of the 
appellant against delivery of possession and decreed the suit. On appeal, 
the judgment and decree of the trial court was affirmed. The judgment 
of the learned Judge as passed in C.R. No. 1473 of 1474 is binding upon 
the Court disposing of the connected second appeal. Since o appeal has 
been preferred against that decision of the learned Judge in revision, the said 
decision has become final and the same questions cannot be re-agitated 
in the instant second appeal. Accordingly this appeal is dismissed. 
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P. N. Mitter, A, N. Roy and Mukti Prosanna Mukherjee ...for the appellant E 
A. K. Sett and S. N. Roy ee .. for the respondent 

The judgment of the Court was as follows :— 

The only point raised in this Second Appeal by the appellant 
<tenant) is, “whether an application u/s 17(2) of the West Bengal 
Premises Tenancy Act, 1956 can be disposed of on compromise between 
the parities and if any violation is committed of the terms of the com- 
promise whether that amounts to default and in that event can the court 
take action v/s 17(3) of the Act striking out the defence against delivery 
of possession”. 


2. The facts of the case are as follows: The Plaintiff filed an 
- Ejectment Suit agaisst his tenant, -the present appellant Prova Sundari 
Debi, in respect of the suit premises u/s 13 of the West Bengal Premises 
Tenancy Act, 1956 on the ground of default in payment of rent u/s 13 
of the Premises Tenancy Act. The defendant appeared -and filed 
an application u/ss 17(2) & 17(2) (A) of the West Bengal Premises 
Tenancy Act challenging the rate of rent and denying the arrears 
of reut as alleged by the plaintiff. When the matter u/s 17(2) & 
17(2) (A) came up for heariag the learned Munsif on a consideration 
of a joint petition of compromise filed by the parties, wherein the 
tenant admitted the rate of rent stated by the plaintiff in the plaint as 
correct and the arrear of rent was also admitted and further both the 
_ parties agreed that the rental amounts should be deposited month by 
month by the defendant within 15th of the following month for which 
it became due and that the arrears of rent would be deposited by 
instalment as mentioned therein within the 15th of the following month. 
It was also agreed by the parties that in case of default in payment of 
rental amounts and the arrears, the plaintiff would be entitled to file 
an application u/s 17(3) of the West Bengal Premises Tenancy Act. 
The learned‘ Munsif disposed of the matter as per terms of compro- 
mise between the parties as mentioned above. Subsequently an appli- 
cation u/s 17(3) of the West Bengal Premises Tenancy Act was 
filed by the plaintiff (respondent) on the allegation that the defendant 
(tenant) did not deposit the rental amounts from the month of 
SeptemMer, 1970 and the arrears of rent, within time and a prayer for 
striking ,out the defendant’s defence against delivery of possession was 
made by the plaintiff. The application u/s 17(3) was heard by the 
learned Munsif and he found that the rent for November, 1970 and 
also the instalments in respect of the arrears of tent were not 
deposited within the 15th of the month of December, 1970 as per terms 
of the comprombse petition but the same was deposiled two days’ later. 
The learned Munsif found that the defendant had committed default in 
making deposits. He, however, accepted the argument of the lawyer 
for the defendant that as the planitiff withdrew the amount in default, 
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from the Court, the said act of the plaintiffa mounted to waiver. Al- 
though it was pointed out to the learned Munsif that section 24 of the 
West Bengal Premises Tenancy Act regarding waiver by acceptance of 
the rent was not applicable as the ejectment suit was pending. The lea- 
rned Munsif was of the view that as the plaintiff withdrew the amount 
which was in fact deposited beyond time, his conduct amounted to 
waiver, and he rejected the plaintiff’s application u/s 17(3) of the WB PT 
Act, against the order of the learned Munsif rejecting the application 
u/s 17(3) of the landlord plaintiff, the present landlord respondent came 
up in revision u/s 115 of the Code of Civil Procedure, the same being 
Civil Rule No. 1473 of 1974. At the time of hearing of this Civil Revi- 
ston case, it was argued by the Advocate for the tenant defendant that 
the compromise petition on the basis of which the application u/s 17(2) 
of the West Bengal Premises Tenancy Act was disposed of was a new 
agreement between the parties and hence an order u/s 17(2) could not be 
made on the basis of the same and, therefore there was no question of 
violation of the provisions of section 17(2) of the West B2ngal Premises 
Tenancy Act, if there was any violation it was of the agreement between 
the parties. It was held by His Lordship Mr. Justice R. Bhattacharya 
that that was not so as “From the order sheet it appears that the learned 
Munsif considered the joint petition of compromise and obviously being 
satisfied with the terms which appeared to him as reasonable, he passed 
order that the application u/s 17(2) be disposed of in terms of the joint 
petition of compromise filled by the parties. There can be no doubt that 
the Court did apply its mind to the terms of the compromise petition and 
accepting them to be reasonable disposed of the defendant’s application 
in terms of the joint application. I cannot say that there was no valid 
order u/s 17(2) passed by the Ld. Munsif. In this connection, it has been 
argued by Mr. Mukherjee that application u/s 27(2) (A) of the West 
Bengal Premises Tenancy Act is still pending. From the reading of the 
terms regarding the instalments, it is quite clear that practically speaking 
the terms of compromise covered both the applications u/ss 17(2) & 17(2) 
(A) of the West Bengal Premises Tenancy Act. The'matter was disposed 
of by the learned Munsif and it was accepted by the parties that js why 
subsequently there was no objection from the defendant that the applica- 
tion u/s 17(2) (A) was pending. This argument of Mr. Mukherjee is not 
accepted”.- The question that requires decision in this Second Appeal was 
specifically agitated in revision before His Lordship Mr. Justice Bhattach- 
arya as will appear from the extract given above of the judgment “of His 
Lordship in that case. 

3. Mr. Pramatha Mitra, learned Advocate, however, submitted that 
whether an application u/s 17(2) can be- disposed of in terms ef com- 
promise is a question of jurisdiction and he submits that His Lordship 
Mr. Justice R. Bhattacharyya acted beyond his powers in holding that an 
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order u/s 17(2) could be made in terms of compromise between the parties 
to the suit and that further. His Lordship Mr. Justice Bhattacharya acted” 
beyond jurisdiction in holding that since the terms of compromise had 
been violated the defence of the appellant against delivery of possession 
can be struck off. Accordingly the judgment of His Lordship Mr. Justice 
Bhattacharya being without jurisdiction is null and void and can be 
interfered with by me although I have only co-ordinate jurisdiction with 
His Lordship. This point raised in this appeal has been specifically decided , 
by His Lordship by finding (a) that the order u/s 17(2) was a valid order 
based on terms of compromise between the parties, (b) Violation of the 
terms of compromise would entitle the learned Munsif to pass an order 
u/s 17(3) of the Act. On the basis of this decision of His Lordship the 
learned Munsif struck off the defence of the appellant against delivery of 
possession and decreed the eviction suit. On appeal the judgment and 
decree of the learned Munsif was affirmed. This decision by his Lordship 
Mr. Justice Bhattacharya is binding upon me. Since no appeal was 
preferred against the same, it has become final and the same question 
cannot be re-agitated in this Second Appeal. 

4. Accordingly, I dismiss this appeal. There will be no order as 
to costs. The tenant defendant is granted six months’ time to vacate the 
‘suit premises. The connected Rule is also discharged. 





T.K.M. 
d [ CIVIL REVISIONAL JURISDICTION J} 
Before Mr. Justice Chittatosh Mookerjee 
Decision: July 14, 1978 
Asraf Hossain Sas ... Petitioner 
Versus 
Jahangir Hossain et ate ... Opposite party* 


West Bengal land Reforms Act (10 of 1955), Sec. 8,9,10, 14M— Appli- 
cation for pre-emption by Co-sharer tenant—Pre-emption allowed by Munsif 
— Where land transferred by order of pre-emption to pre-emptor—Total 
land of pre-emptor, if in excess of ceiling area~-Whether Civil Court has 
jurisdiction to determine ceiling area— Application of Sec. 14M-— Authorities 
under Chapter UB— Whether such authorities have exclusive jurisdiction 
to determine ceiling area— Interpretation of different relevant sections of 
Chapter IIB. 


The petitioner herein was a stranger purchaser of an undivided 
interest in the disputed raiyati holding and the pre-emptor opposite 
party was a co-sharer tenant. Both the courts below have upheld the 
claim of the opposite party to pre-empt the purchase made by the 

*Civil Rule no, 1261 of 1977. 


~ 


144 Asraf Hossain v. Jahangir Hossain [1978 (2) CLI 


petitioner by his Kobala dated 5.4.65. The matter arises out of an 
application under section 8 of the West Bengal Land Reforms Act 1955, 

HELD: Section 8(1) of the West Bengal Land Reforms Act, by 
using the expression “subject to Section 14M” has only clarified that a 
pre-emption by a co-sharer or a contiguous tenant under section 8 would be 
conditional upon a determination of his right under Chapter IIB of the 
Act to retain his land, Section 8(1) by using the said expression has 
dispelled all doubts on the question whether or not the land acquired by a 
raiyat under a pre-emption order would be exempted from the ceiling 
area under section 14M. But the learned Munsif while disposing a pre- 
emption application under section 9(1) of the Act, cannot work out 
the consequence of vesting of land upon the pre-emptor. In fact, section 
14X has expressly excluded the Civil Courts’ jurisdiction to decide 
matters coming under Chapter IIB. The authorities specified under 
Chapter IIB have the exclusive jurisdiction to determine the question of 
ceiling area and other alied matters in the manner prescribed in Chapter 
ITB. 

Incidentally, it may be mentioned that under the West Bengal Land 
Reforms Act raiyati holdings or any portion or share thereof are trans- 
Jerable subject to the restrictions imposed by the Act. After the commence- 
ment of Chapter IIB, acquisition of land by transfer or otherwise by a 
raiyat who already owns land upto the ceiling area would not be totally 
null and void. In such a case section 14Y would be attracted Section 14Y 
has put limitation on future acquisition of land by providing that the land in 
excess of the ceillng area shall yest in the State andall the provisions of 
Chapter 11B relating to ceiling on holding shall apply. Therefore ‘in such a 
case the raiyat would be required to furnish a return under section 14T. He 
can opt to retain the land acquired by him after the commencement of 
Chapter IIB by including the said land amonst his retained lands in his 
return required to be filed under section 14T (1). The Revenue Officer 
on receipt of such a return would make the necessary determination, allow 
the raiyat to retain land upto the ceiling area and vest the surplus land in 
the State. The nature of enquiry and the kind of evidence required for 
determination of the question of pre-emption in a proceeding under | section 
8 are entirely different from those required for disposing of the questions 
arising out of a proceeding under section 14M. Further the law has not laid 
down one uniform ceiling area for all classes of raiyats. In each case the 
ceiling area is to be determined after considering the facts and circu- 
mstances of the case—whether he is adult, unmarried or whether He has a 
family and if so, the number of members of his. family etc. Further the 
Revenue Officer and the State would not be bound by any adjudication 
regarding the ceiling area made in a proceeding under section 8 of the Act 
unless they are impleaded as parties. But the law does not require them to 
be joined as parties in proceedings under section 8. Therefore even if the 
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learned Munsif in disposing of an application under section 8 could arrive, 
at a finding regarding the total area of land possessed by the pre-emptor, 
such determination would not be binding upon the authorities under Chapter 
IIB of the Act. Therefore, in case it is held that the learned Munsif can 
determine the ceiling area applicable to the pre-emptor, the same may 
result in bringing into existence contradictory and conflicting orders-one 
by the learned Munsif and another by the authority under Chapter IIB. So if 
the learned Munsif purports to make a determination of the ceiling 
area, he would transgress the limits of his jurisdiction (vide section 14X 
of the Act). The said section his excluded ciyil court’s jurisdiction in 
respect of matters falling under Chapter LIB. 
J. Islam und Satya Narayan Jas te ‘ss .. for the petitioner 
Subhendu Sekhar Ray... oes .. for the opposite party 

Case referred to :— 

(1) Pasupati Mondal v. Subhrangshu Mondal and Others, 1978 CHN 

` 514 

The judgment of the Court was as follows :— 

This revisional application arises out of a proceeding under Section 
8 of the West Bengal Land Reforms Act, 1955. Both courts of fact have 
found that the petitioner was a stranger purchaser of an undivided interest 
ia the disputed raiyati holding and the pre-emptor opposite party was a co- 
_ Sharer tenant. It is no longer disputed that the said application under 
Section 8 of the West Bengal Land Reforms Act was filed within time. 
Therefore, both the learned Munsif in the trial court and the learned 
Subordinate Judge in appeal have upheld the claim of the opposite party to 
pre-empt the purchase made by the petitioner by the kobala dated April 
5, 1965. l . i 

2. Mr. J. Islam, learned advocate for the petitioner, has submitted 
that both the learned Munsif and the learned Subordinate Judge failed to 
discharge their statutory duties by not satisfying themselves as to whether 
the pre-emptor opposite party was already possessing lands up to the ceil- 
ing area Prescribed by Section 14M of the West Bengal Land Reforms Act, 
1955. Mr. Islam has further submitted that the court before allowiag the 
application for per-emption ought to have made an enquiry and arrive at 
a findihg in this behalf. He has submitted that this Court may now re- 
mand the case. In my view, the petitioner is not entitled to pray for a 
remand of the case on the above ground. The learned Subordinate Judge 
in his appellate judgment has observed that this point was not taken 
either Before the learned Munsif or in the memorandum of appeal filed in 
the appellate court. There was also no evidence in support of the sub- 
mission made by the appellant at the time of ‘the hearing of the appeal 
that the pre-emptor already owned lands up to the ceiling area mentioned 
in Section 14M of the West Bengal Land Reforms Act, 1955. The learned 
Subordinate Judge has further found that he had only 10 to I5 bighas of 
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agricultural land. The said evidence of the respondent was not challenged 
ein cross-examination. In my view, the learned Subordinate Judge has 
rightly over-ruled the above contention of the present petitioner. Mr. 
Islam, learned advocate for the petitioner, has submitted that the Seetion 
106 of the Evidenee Act was applicable and that the said fact as regards 
the actual area of his lands being within the special knowledge of the pre- 
emptor, he was bound to prove the same. I have already pointed out 
that in this case the pre-emptor did depose before the Munsif that the 
total area of his lands was much below the ceiling. The petitioner neither 
cross-examined him nor did he adduce any rebutting evidence on the said 
point. The petitioner did not urge before the learned Munsif the said 
point. The learned Subordinate Judge in appeal on facts answered the 
said question regarding Seciton 14M of the West Bengal Land Reforms 
Act, 1955 in favour of the pre-empter respondent. The petitioner can- 
not be allowed to urge in revision a question of fact for which he did not 
lay any foundation in the court of first instance. In the above view, sitt- 
ing in revision, I am not prepared to remand the matter fer a de-novo 
trial on the question as to whether or not the pre-emptor had land in 
excess of the ceiling prescribed by Section 14M of the West Bengal Land 
Reforms Act, 1955. 

3. Mr. Islam, learned advocate for the petitioner, relied upon the 
decision of Salil Kumar Datta, J. in (1) Pasupati Mondal v. Subhrangshu 
Mondal & Others, reported in 1978 Caleutta High Court Notes 514. But 
the said decision is distinguishable on facts from the present case. It 
appears from the judgment of Salil Kumar Datta, J. that the transferee 
had taken a point before the learned Munsif that the pre-emption should 
not be allowed because it would be-in violation of the provision of Section 
14M of the West Bengal Land Reforms Act, 1955. Both praties had 
adduced evidence on this point. The learned Munaif found the said point 
against the transferee. At the time of the original hearing of the Civil 
Rule the said point regarding Section 14M was not taken. The petitioner 
ia his review petition filed -before Salil Kumar Datta, J. had, inter-alia, 
relied upon a Nirupanpatra in order to substantiate his allegation that in 
case the pre-emption was allowed the lands of the claimant for 
pre-emption would exceed the'celling area as provided in Sectlone 14M 
of the said Act. The petitioner in his review application had relied upon 
the certified copies of the Record of Rights in respect of the lands alle- 
gedly held by the claimants for pre-empticn. Salil Kumer Datta, J. had 
reviewed his earlier order and had remitted back the case. I have aqJready 
pointed out that the evidence of the pre-emptor that he owned 10 to 15 
bighas of lands was not challenged by the present pretitiongr. Secondly, 
the petitioner neither in the lower appellate court nor in this court filed 
any documentary evidence in the shape of registered deeds, settlement 
records, proceedings of the Revenues Authorities to substantiate his 
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allegation that ths pre-emptor opposite party already possessed lands 
in excess of the ceiling prescribed by Section 14M of the West Bengal 
Land Reforms Act, 1955. 


4. Imay further observe that I am not inclined to accept the sub- 
mission of the learned advocate for the petitioner regarding the scope and 
effect of the expression ‘subjzct to Section 14M’ in Section 8{(J) of the West 
Bengal Land Reforms Act, 1953. 


5. Section 8{1) of the West Bengal Land Reforms Act specifies 
the classes of persons who may apply for pre-emption in case of a portion 
or share of holding of a raiyat is transferred to a person other than 
aco-sharer ofa holding. Sub-section (1) of Sec. 8 further qualifies 
that a co-sharer tenant or contiguous tenant may apply for transfer of the 
said portion or share of the holding “subject te the limit mentioned in 
Section 14M” on deposit of the consideration money together with a 
further sum of 10% of that amount. It is significant that Section 9(1) 
` of the West Bengal Land Reforms Act, 1955 which prescribes the manner 
in which the learned Munsif shall dispose of an application under Section 
8 or Section 10 `which mentions the consequences of allowing a pre- 
emption application, make no reference to the provisions of section 14M 
of the West Bengal Land Reforms Act. 


6. We mty now consider the meaning of the expression ‘subject to 
Section 14M’ in Section 8/1). This qualifies the nature of the right which 
the pre-emptor would acquire over the share or portion Of a holding-pre- 
empted by him. Section 8(1) in substance means that when a portion or 
share of the holding in question is transferred to a stranger, the pre- 
emptor may apply that the said portion or share be transferred to him 
subject to the provisions of Section 14M of the West Bengal Land Reforms 
Act. Thus the vesting of land upon a co-sharer or a Contiguous tenant 
in terms of an order allowing his application for pre-emption would 
attract the provisions of Section 14M of the Act. 


7. The Chapter IIB of the West Bengal Land Reforms Act, 1955 
contains provisions relating to ceiling on holding and ceiling area has 
been defiĝed as ‘the extent of land which a raiyat shall be entitled to own’ 
(vide-Section 14K(a). Section 14] provides that the provisions of Chapter 
IIB shall override provisions contained elsewhere in the West Bengal 
Land Reforms Act and also the provisions of any other law. Section 
14X has specifically barred the jurisdiction of Civil Courts to determine 
any matter which is by or under the Chapter IIB required to be decided 
or dealt with by the Revenue Officer or the authority specified in Chapter 
JIB. The orders passed in the proceedings under the said Chapter 
shall not be called in question in civil court. Thus the provisions 
of Chapter IIB require that all questions relating to the ceiling 
specified under Section 14M shall be determined only by the authorities 
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‘mentioned in the different provisions of Chapter IIB. _ There is also 
exclusion of jurisdiction of civil court in respect of these questions. 


8. After the commencement of the provisions: of Chapter IIB, 
any land owned by a raiyat in excess Of “‘the ceiling area” in terms 
of Section 14S vested in the State. Every raiyat owning land in excess 
of the ceiling area under sec, 14T was under a duty to furnish 
within the specified time a return of the lands which he proposed to 
retain within the ceiling area applicable to him under section 14M. On 
receipt of a return the Revenue Officer under Section 14T(3) would determi- 
ne the extent of land which is to vest. The sub-section (3A) of section 14T 
gives power to the Revenue Officer to revise an order made under Section 
14T(3). If after the commencement of Chapter IIB any raiyat acquires any 
land whether by transfer inheritance or otherwise and such land together 
with the land owned by him ‘exceeds the ceiling area under Section 
14M, the area in excess of the ceiling area in terms of Section 14Y would 
vest in the State and all the provisions of Chapter IIB relating to ceiling 
on holding shall apply to such land. The expression ‘acquired’ in Sectien 
14Y has avery wide meaning. Acquisition may he by a voluntary or 
an involuntary act, by a private treaty or under orders of a court or 
authority. Mode of acquisition may be by transfer inter vivos, inheritance 
or devolution in «ny manner This Section 14Y has provided that 
Chapter IIB would apply in case a raiyat in any made acquires land 
after Chapter JIB had come into force. Whena land would be trans- 
ferred to a raiayt after the Chapter [IB had come into force, the area 
of the trasferred land would be taken into consideration for determina- 
tion by the appropriate authority under Chapter IIB of the extent of 
the land such tranferee shall be entitled to own and possess and how 
much land as surplus would vest. A pre-emption is a right to 
preferential purchase. When the order is made allowing the applica- 
tion under Section 8(1), the right, title and interest of the transferor 
raiyat, of his transfaree and also of his subsequent transferee would vest 
in the pre-emptor in the manner indicated in Section 10 of the West 
Bengal Land Reforms Act. Thus an order passed under Section 9 
results in transfer/devolution of the interests specified in Section 10. 
Under Section 8, after a transfer of a share or portion of a raiyati hold- 
ing is made to a stranger purchaser, a co-sharer or a contiguous tenant 
may purchase the said transferred share or portion in the manner laid 
down in Sections 8 and9 of the West Bengal Land Reforms Agt. The 
effect of allowing a pre-emption application would be that the pre- 
emptor who would acquire the share or portion in «question under 
Section J4Y, the said pre-emption would be subject to the provisions of 
Chapter IIB. Thus Section 8(1) by using the expression “‘subject 
to Section 14M” has only clarified that a pre-emption by a co-sharer 
or a contiguous tenant under Section 8 would be conditional upon a 
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determination of his right under Chapter IIB of the West Bengal e 
Land Reforms Act to retain the said land. The Section 8(1) of the West 
Bengal Land Reforms Act, 1955 by using the expression ‘subject to Section 
14M’ has dispelled all doubts on the question whether or not land 
acquired bya raiyat under a pre-emption order would be exempted 
from the ceiling area under Section 14M. But the learned Munsif 
while disposing under Section 9(1) of the West Bengal Land Reforms 
Act a pre-emption application, cannot work out the consequence 
of vesting of land upon the pre-emptor. In fact, Section 14X has 
expressly excluded civil court’s jurisdiction to decide matters coming under 
Chapter IIB. The authorities specified under Chapter IIB have the excl 
usive jurisdiction to determine the question of ceiling area and other 
allied matters in the manner prescribed in the said Chapter IIB. 

9. It may be also pointed out that under the West Bengal Land 
Reforms Act raiyati holdings or any portion or share thereof are transfer- 
able subject to the restrictions imposed by the Act. After the commen- 
cement of Chapter IIB acquisition of land by transfer or otherwise by a 
raiyat who already owns land up to the ceiling area would not be totally 
null and void. In such a case the provisions of Section 14Y would apply. 
I have already pointed out that Section 14Y has put limitations on future 
aquisition of land by providing that the land in excess of the ceiling area 
shall vest in the State and all the provisions of Chapter IIB relating to 
ceiling on holding shall apply. Therefore, in such a case the raiyat would 
be required to furnish a return under Section 14T. Hecan opt to retain 
the land acquired by him after the commencement of Chapter IIB by 
including the said land among his retained lands ia his return required to 
be filed under Section 14T (1). The Revenue Officer on the receipt of 
such a return would make the necessary determination, allow the raiyat 
to retain land up to the ceiling area and vest the surplus land in the State. 

10. If any other interpretation is put on Section 8(1), it would lead 
to various inconsistencies. I have already pointed out that the learned 
Munsif exercising his powers under Sections 8 and 9 cannot usurp the 
functions of the authorities under Chapter IIB. The nature of the enquiry 
and tha kind of evidence required in a proceeding under Section 8 for 
determination of the question of. pre-emption are entirely different from 
those required for disposing of the questions arising under Section 14M. 
Further, law does not lay down one uniform ceiling area for all classes of 
taiyats. In each case the ceiling area is to be determined after taking into 
consideration several facts and circumstances whether he is adult, unma- 
rried or whether he has a family and ifso, the number of members of 
his family etc. Further, the Revenue Officer and the State would not be 
bound by any adjudication regarding the ceiling arca made in a 
proceeding under Section 8 of the West Bengal Land Reforms Act 
unless they were impleaded as parties. But Law does not require 


150 Nabin Majhi v. Tela Majhi [1978 (2) CLJ 


ethem to be joined as parties in a proceeding under Section 8. Therefore, 
even if the learned Munsif in disposing of an application under Section 
8 could arrive ata finding regarding total area of land possessed by the 
pre-emptor, the said determination would not be binding upon ‘the authori- 
ties under Chapter JIB of the West Bengal Land Reforms Act. Therefore, 

_ In case it was held that the learned Munsif could détermine the ceiling 
area applicable to the pre-emptor, the same may result in bringing into 
existence contradictory and conflicting orders one by the learned Muasif 
and another by the authorities under Chapter IIB. I have also pointed 
out that if the Munsif purports to make a determination of thé ceiling area, 
he would transgress the limits of his jurisdiction ‘(vide Section 14X of the 
Act). The said Seetion as already stated has excluded civil court’s juri- 

‘ sdiction in respect of matters falling under Chapter IIB. i 

11. For all these reasons, I come to the conclusion that the petitio- 
ner is not entitled to urge that the present case should be now remanded 
for determination by the learned Munsif of the question whether the 
existing land owned by the pre-emptor exceeded the ceiling area under 
Section 14M of the West Bengal Land Reforms Act. 
12. J, accordingly, discharge this Rule. ‘here will be no order 
as to costs. ; : 
P.R. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Dhires Chandra Chakravorti 
Decision: July 18, 1978 


` 


Nabin Majhi Appellant 


Versus 
Tela Majhi & Anr. ... Respondents* 


Civil Procedure Code (Act V of 1908) Sec. 11—Explanation VIII as 
incorporated by: C.P.C. (Amendment) Act (104 of 1976)—Resjudicata— 
Construction of Explanation VIII— Non joinder of party—-Effect thereof, 
so far as instant suit is concerned. 

It has been contended on behalf of the appellant that in view 
of the Explanation VIII to section 1! of the Code of Civil 
Procedure as amended in 1976 the question of competency of the. 
former Court totry the subsequent suit has become irrelevant. In 
otherwords the contention was that'in view of the Explanation VIII, al- 
though the court of Munsif in the former suit was a court of limited 
jurisdiction, its decision would operate as res judicata in the subsequent 
suit before the Subordinate Judge.’ The question is whether the court 
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of the Munsif is acourt of limited jurisdiction with the meaning of 
Explanation VIII. 


HELD: It is true that the pecuniary jurisdiction of the Munsif’s 
Court is limited and that of the court of the Subordinate Judge is unlimited. 
But can it be said that the expression ‘a court of limited jurisdiction’ refers 
to a court of limited pecuninary jurisdiction. If Explanation VIII is interpreted 
without reference to section II of the Code, it may be said that a court limited 
pecuniary jurisdiction is a court of limited jurisdiction. An Explanation to a 
particular section is primarily meant for explaining the section itself. So 
in order to ascertain the true meaning of the Explanation VIII, it has to 
be read along with the provisions of the section and not dehors it. That 
being so, it appears that one of the conditions for applicability of section II 
of the Code is that the court in which the former suit was instituted must 
be competent to try the subsequent suit. If the former court is unable to 
try the subsequent suit as it is beyond its precuniary jurisdiction the deci- 
sion of the former court will not be resjudicata in the subsequent, suit. 
If the legislature had really intended to remove the condition relating 
to the competency of the former court, in that case, it would have 
removed the same from the section itself. In the face of the provisions 
of. section II retaining the said condition for the applicability of resjudicata 
that the former suit must be competent to try the subsequent suit, it 
is rather difficult to accept the interpretation of Explanation VIII as 
suggested on behalf of the appellant. 


What thenis the meaning of the expression “a court of limited 
jurisdiction”. Courts of limited jurisdiction are courts other than the 
Ordinary Civil Courts. By enacting Explanation VIII, the legislature 
brought the decisions of such “Other Courts” within the purview of 
section II. In otherwords, itis not necessary. now to apply the general 
principles of resjudicata, but in view of Explanation VIII, the decisions of 
the courts of limited jurisdiction or exclusive jurisdiction will operate as 
resjudicata in subsequent suits under section II of the Code. The general 
principles of resjudicata would apply where the former proceeding is not 
a suit but section II of the Code will apply where the two proceedings are 
suits, Under Explanation VII, the provisions of section JI will epply to 
the subsequent ‘suit when an issue has been heard and finally decided by a 
court of limited jurisdiction in a former proceeding. There is a clear 
indication in that regard in Explanation VIII, for it does not say that 
the decigion of an issue by a court of limited jurisdiction has to be 
made in a former suit. This is also an indication that Explanation VIH 
does not contemplate that the two proceedings must be suits, but that 
decision has been given in a former proceeding by a court of limited 
jurisdiction and not in a former suit. That excludes any argument that 
Explanation VIII has removed the condition of competency of the former 
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court finally deciding a suit or issue to try the subsequent suit. So where both 
the former and subsequent proceedings are suits, to invoke the bar of 
resjudicata the condition as to competency of the former court to try the 
subsequent suit must be fulfilled. If the former court is not competent 
to try the subsequent suit for want of pecuniary jurisdiction, section I 
will not apply. In these circumstances, it is not possible to accept the 
contention that the finding of the learned Munsif in the former suit that 
there was a previous partition operates as resjudicata in the present suit 
for partition instituted in the court of the Subordinate Judge, for the 
learned Munsif is not competent to try the present suit. 

Case referred to :— 

(1) Mst. Gulab Bai v. Manphool Bai, AIR 1962 SC 214 
Pramatha Nath Palit and Samarendra Kumar Dutta... for the Appellant 
No one Ss s ... for the Respondents 

The judgment of the Court was as follows :— 

Dutt, J.: This appeal isat the instance of the defendant and it 
arises out of a suit for partition. The appeal involves the interpretation of | 
the New Explanation VIII which has been added to section 11 of the 
Code of Civil Procedure by the Code of Civil Procedure (Amendment) 
Act, 1976. 

2. The plaintiffs instituted the suit claiming partition by metes 
and bounds of their half share in the suit property. The principal defence 
of the defendant was that prior to this suit he had instiluted a suit against 
the plaintiffs, being Title Suit No 69 of 1961, in the First Court of. .the 
Munsif at Rampurhat, for a declaration of his title to “10 acre of land 


appertaining to CS Plot. No. 1183. In that suit, it was inter-alia con- 


tended by the defendant that there was a previous partition. The said 
suit was decreed on a finding that there was an amicable partition of the 
suit property. It was urged by the defendant that the finding of the 
learned Munsif in the said Title Suit No. 69 of 1961 would operate as res- 
judicata in the present suit. 

3. The learned Subordinate Judge overuled the contention of the 
defendant that the finding in the earlier suit operated as res-judicata in the 
present suit, for he took the view that the Court of the Munsif in which 
the earlier suit was instituted was not competent to try the pregent suit. 
He relied on a decision of the Supreme Court in (1) Mst. Gulab Bai and 
others v. Manpool Bai, AIR 1962 SC 214. Oa the merits of the case, the 
learned Subordinate Judge held that there was no previous parti- 
tion as though the plaintiffs had a half share and the defendant kad the 
other half, the defendant was in possession of 15 or 16 bighas of land and 
the plaintiffs were in possession of 7 or 8 bighas of land. The defence 
plea of previous partition was disbelieved by the learned Subordinate Judge. 
Accordingly, the learned Subordinate Judge decreed the suit in a pre- 
liminary form declaring the plaintiffs’ half share in the suit property. On 
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appeal by the defendant against the judgment and decree of the learned 
Subordinate Judge, the lower appellate court also took the same view 
and dismissed the appeal. Hence this second appeal. 

4. The principal question is, therefore, whether the present suit is 
barred by res judicata. One of the conditions that must be fulfilled be- 
fore the doctrine of res judicata as embodied in section 11 of the Code 
of Civil Procedure can be invoked is that the Court in which the former 
suit was instituted must be competent to try the subsequent suit. In the 
instant case, the former suit was instituted by the defendant in the Court 
of the Munsif, but the present suit has been instituted by the plaiatiffs in 
the Court of the Subordinate Judge. It is true that ia the former suit 
it was held by the learned Munsif that there was a previous partition of 
the suit property, but the learned Munsif not being competent to try the 
persent suit, it cannot be said that the said finding operates as res 
judicata in the present suit. A similar question was raised before the Sup- 
reme Court in Golab Bai’s case referred to above and the Supreme Court, 
after a review of judicial decisions on the point, held that if the trial 
Court was not competent to try the subsequent suit the question of res 
judicata would not arise. 


5. Mr. Samarendra Kumar Dutta, learned Advocate appering on 
behalf ef the defendant appellant has urged that in view of the new 
Explanation VIII to section 11, the question of competency of former 
court to try the subsequent suit has become irrelevant. The new Expla- 
nation VIII provides as follows : 

“Explanation VIII—An issue heard and finally decided by a 
Court of limited jurisdiction, competent to decide such issue, shall 
Operate as res judicata in a subsequent suit, notwithstanding that such 
Court of limited jurisdiction was not competent to try such subse- 
quent suit or the suit ia which such issue has been subsequently 
raised.” 
It is argued by Mr. Dutta that in view of Explanation VIII, although the 
Court of the Munsif in the former suit was a Court of limited jurisdic- 
tion, its decision would operate as res judicata in the present suit. The 
qusefion is whether the Court of the Munsif is a Court of limited jurisdi- 
ction within the meaning of Explanation VIII. There can be no doubt 
that the pecuniary jurisdiction of the Court of the Munsif is limited and 
that of the Court of Subordinate Judge is unlimited, Butcan it be said 
that the expression ‘‘a Court of limited jurisdiction” refers to a Court of 
limited pecuniary jurisdiction ? If we are to interpret Explanation VIII 
without refefring to section 1t, it may be said that a Court of limited 
pecuniary jurisdiction is a Court of limited jurisdiction. An explanation 
to a section is primarily meant for explaining the section itself. Ia our 
view, in order to ascertain the true meaning of the Explanation VIII, it 
has to be read along with the provision of the Section and not dehors 
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e 

it. It has been already stated ‘that one of the conditions for the applica- 
bility of section 11 is that the Court in ‘which the former suit was instit- 
uted must be competent to try the subsequent suit. If the former Court 
is unable to iry the subsequent ‘suit as it is beyond its pecuniary jurisdi- 
ction, the decision of the former court will not be res judicata in the 
subsequent suit. If the legislature had really intended to remove the 
condition relating to the competency of the former Court, in that. case, 
it would have removed the same from the section itself. In the face of 
the provision of section 11 retaining the said- condition for the applica- 
bility of res judicata, that the former Court must be competent to’ try the 
subsequent suit, it is difficult for us to accept the interprétation of Exp- 
lanation VIII as suggested on behalf of the appellant. 

6. What is then the meaning of the expression “a Court of limited 
jurisdiction” ? In our view, Courts of limited jurisdiction are Courts 
other than the ordinary Civil Courts. These Courts are Revenue Courts, 
Land Acquisition Courts, Administrative Courts, Insolvency Courts, 
Guardianship Courts, Probate Courts ete. These Courts are to try 
certain specific matters and in that sense they may be said to be Courts 
of limited jurisdiction. These Courts are also Courts of exclusive juris- 
diction in respect of the matters they are to try. The decisions of such 
Courts operated as res judicata in subsequent suits not by virtue of section 
1] but on the general principlas of res judicata. By enacting Explanation 
VIII, the legislature brought the decisions of such Courts within the per- 
view of section 11. In other words, it is not necessary now to apply the 
general principles of res judicata, but in view of Explanation VIII the 
decisions of the Courts of limited jurisdiction or exclusive jurisdiction 
will operate as res judicata in subsequent suits under section 11. The 
general principles of res judicata would apply where the former 
proceeding is not a suit but section 11 would only apply where the two 
proceedings are suits. Under Explanation VIII, the provision of section 
11 will apply to the subsequent suit when an issue has been heard and 
finally decided by a Court of limited jurisdiction ina former proceeding. 
There is a clear indication in that regard in Explanation VIII, for 
it does not say that the decision of an issue by a Court of limited 
jurisdiction has to be made in a former suit. This is also an indica- 
tion that Explanation VIII does not contemplate that the two proceedings 
- must be suits, but aa stated already, the decision has been given in 
a former preceeding by a Court of limited jurisdiction and not in a 
former suit. This excludes any argument that Explanation VIII has 
removed the condition of competency of the former Court finally 
deciding a suit or issue to try the subsequent suit. So where both the 
former and the subsequent proceedings are suits. to iavoke the bar of 
res judicata the condition as to the competency of the former Court to 
try the subsequent suit must be fulfilled. If the former Court is not 
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competent to try the subsequent suit for want of pscuniary jurisdiction, 
section I1 will not apply. In these circumstances, we are unable to 
accept the contention made on behalf of the appellant that the finding’ 
of the learned Munsif in the former suit that there was a previous parti- 
tion operates as res judicata in the present suit for partition instituted in 
the Court of the Subordinate Judge, forthe learned Munsif is not com- 
petent to try the present suit. 

7. Itappears that the plaintiffs transferred a portion of the suit 
property to one Chatur who was not made a party in the suit. It has 
been directed by the lower appellate court that the said transferee shall be 
added as a party at the time of the passing of the final decree, so that the 
allotments may be made in his presence. Further, it has been directed 
that, if possible, the Commissioner for Partition may allot the land 
specifically sold to the transferee, if equities permit the same, but if equities 
would not permit such allotment, the transferee may get land of equal 
value from the allotment of his transferor-eosharer. We do not think 
that non-joinder of Chatur is fatal to the suit. The direction given by 
the Jower appellate court is quite in accordance with justice and equity. In 
these circumstances, we are unable to accept the contention of the appellant 
that the suit should be dismissed on the ground of nen-joinder of Chatur. 
No other point has been urged in this appeal. 

8 For the reasons aforesaid, the appeal is dismissed, but as the 
respondents have not appeared, there will be no order for costs. 

Chaxravorti, J. : I agree, 


T.K.M. 
[ CIVIL REVISIONAL JURISDICTION } 
Before Mr. Justice Sudhamay Basu 
Decision : May 23, 1978 
Kalipada Ghosh a Se ...Petitioner 
Versus 
Dulal Chandra Ghosh 3 ...Opposite Party* 


West Bengal Land Reforms Act (10 of 1955), Secs. 8 & 14M—Pre- 
emption— Tank and its bank— Whether tank is agricultural land—Right to 
pre- empt— — Whether court cau grant prayer for pre-emption without taking 
inte consideration the ceiling area as provided in sec. 14M—Claim of 
contiguous tenant for pre-emption 

Three plots of land were sold to fous differeat persons. The opposite 
party*was the owner of adjoining land and he applied for pre-emption. 
The petitioner resisted such a claim for pre-emption on the ground that 
the disputed land was non-agricultural land, being mainly a tank and its 
tank. The Tria! Court did not allow the claim for pre-emption on the 

*C. R. No. 3589 of 1976, 
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finding that the land in question was non-agricultural land and the clai- 
mant was a big raiyat against whom a Big Raiyat case had been started. 
- On appeal, the decision of the trial court was reversed and the‘ claim for 
pre-emption was allowed. Hence this Rule. 

HELD: ‘Land’ as defined in section 2(7) of the West Bengal 
Land Reforms Act 1955 means ‘agricultural land’ but does not include 
tank. If therefore, the ‘land’ means only agricultural land, then the 
expression ‘holding’ within the meaning of the Act cannot but be referred 
to as agricultural land’. Under the said Aet the right to retuin appears 
to relate -to raiyati land unlike the provisions of the West Bengal Estates 
Acquisition Act which deal vith land of various kinds including homestead, 
non-agricultural land etc, The subject matter of the instant pre-emption 
being mainly tank, it is non-agricultural land 

The contention that the right of pre-emption being attached to 
land and such a right being a vested right can not be divested at the stage of 
hearing because of the amendment of the definition of expression ‘land’ in sec- 
tion 2(7) is not acceptable. Even though a tank was not excluded from the ag- 
ricultural land when the application for pre-emption was made, by reason of 
the amendment, a tank ceased to be land within the meaning of Section 2(7) 
for the Act at the hearing of the application for pre-emption, The right of 
the pre-emptor must continue till the disposal of the pre-emption matter. 

The claim for pre-emption is subject to the restrictions imposed 
by section 14M of the Act. The Civil Court without any reference to 
the ceiling area, cannot allow pre-emption. But as the Civil Court has no 
jurisdiction to determine the ceiling, area it cannot therefore allow the claim if 
preemption where the question of determination of ceiling area is interlinked. 

Cases referred to :— 

(1) Fakir Chandra Chakraborty v. L. K. Jha, 74 CWN 946. 
(2) B. K. Saha y. Revenue Officer, 76 CWN 367. 
(3) Commr. of I. T.W. B. v. Benoy Kr. Saha Roy, AYR 1957 SC 768. 
(4) Tea Estates India (P) Ltd. v. Commr. of Wealth Tax, W. B. 
Calcutta, 69 CWN 428. 
(5) <Audh Behari Singh y. Gajadhar Jaipuria & Ors., AIR 1954 SC 417. 
(6) Kanailal Jana v. Mrityunjoy Patra, 1977 CHN 577. 
(7) Bhagaban Das v. Chetram, AIR 1971 SC 369. 
(8) Hans Nath y. Ragho Prasad Singh, 59 1A 138. 
(9) Thakur Madho Singh y. Kinner, AIR 1941 Lahore 433. 
(10) Fizor Mohhamed y. Firoz Ali Khan, AYR 1944 Lahore 172 
(11) Ramji Lal y. State of Punjab, AIR 1966 Punjab 374. 
(12) Thakurrai v. Bhagat Rai, AIR 1961 Patna 285 ° 
(13) Azimueldin v. Hercules Insurance Company, AIR 1953 Bom. 61 
(14) Krishna Pada Biswas y. Lisha Rani Naskar, 78 CWN 779 
Ranjit Kr, Banerjee and Asoke Kr. Banerjee ... .. for the Petitioner 
S, C. Dasgupta and J. M. De ae wee ... for the Opposite Party ` 
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The judgment of the Court was as follows :— 

This Rule was obtained against an order dated the 18th of August. 
1976 passed by the learned Additional District Judge, Burdwan in Misc. 
Appeal no 55,56,57 and 58 of 75 (heard analogously) reversing an order 
dated the 26th of April, 1975 passed by the learned Munsif, Kalna in 
Pre-emption case no. 57,58,59 and 61 of 72. 

2. The four miscellaneous cases (nos. 57, 58, 59 and 61 of 72) 
before the learned Munsif of Kalna with regard to pre-emption were 
originally filed before the S.L.R.O. The property in dispute forms part 
of plot nos. 317,318 and 330 of mouja Jharbati appertaining to khatian 
no. 346. There were four sale deeds executed on the same day by the same 
person but to different persons. The opposite party no. 1 claimed right of 
pre-emption as he had lands adjoining to plot no. 318 which isa tank 
comprising an area of 2°09 decimal, plot no. 317 which isa bank of the 
said tank and another area of 63 decimals and plot no. 313 which is also 
a bank of a tank with an area of °80 decimal when the owners of the 
aforesaid plots sold their interests to four different persons which were 
registered in four different sale deeds on the same day. Thus the opposite 
party’s claim was preferred on account of vicinage. The present petitioner 
resisted the claim for pre-emption on the ground infer alia that the property 
in dispute was non-agricultural land as they were mainly tank and bank of 
the tank. The learned Munsif disallowed the claim on the ground that 
the land was non-agricultural and that the claimant was a big raiyat against 
whom a B.R. case had been started. The learned appellate Court noted 
that a Civil Rule No. 440 of 69 was obtained against big raiyat case and 
this court ultimately directed the pre-emptor to submit ‘B’ Form along 
with some other directions. On the said circumstances, the appellate 
Court thought that it could not be conclusively held that the pre-emptor 
was having land above the ceiling. The learned appellate Court also noted 
that the land was ‘settled with a raiyat’. He held that “actual use of the 
land for agricultural purpose was nota condition precedent” to enforce 
the right of pre-emption. The court also thought that under S. 8(1) of the 
West Bengal Land Reforms Act the nature of the land transferred was not 
be taken into consideration. “The entire property held by the raiyat” 
was to be treated asa unit. On those considerations he allowed the 
claim for pfe-emption and the same is challenged in this Rule. 

3. Mr. Ranjit Kumar Banerjee, appearing in support of the Rule 
contended that as the subject-matter of conveyance was only a tank and 
its bank, comprising 3.52 acres (2.09+.63-+-.80) it would not be treated 
as, agriculteral land. Section 2(7) of the West Bengal Land Reforms 
Act provides that ‘land’ means agricultural land. Moreover, by a later 
amendment firstlye by the President’s Act 3 of 1971 and thereafter by the 
West Bengal Land Reforms (Amendment) Act, 1972 (Act XII of 72) it 
was provided that land does not include a tank. Inthe case of (1) 


158 -Kalipada Ghosh v. Dula? Chandra Ghosh [1978 (2) CLI 


Fakir Chandra Chakraborty v. L. K. Jha, reported in 74 CWN 946 a 

Division Bench of this court held that the tank would come within the 

definition of non-agricultural land as contained in S. 2(3) of the West 

Bengal Estates Acquisition Act. Ina later case 12) B. K. Saha v. Revenue 
Officer, reported in 76 CWN 367 it was also held that as a tank was 
“ not used ordinarily for the purpose of agriculture or horticulture it is not 

agricultural land; even though it may be used for drinking purpose or 

other purposes including irrigation. In this connection Mr. Banerjee drew 

the attention of the court to the R. S. Record in which the tank was 

referred to be meant for Shecher Janya (for the purpose of irrigation). 

Even so the tank can be regarded as nothing other than non-agricultural 

land by virtue of the amended provision and -the said decision in 76 

CWN 367. The expression agriculture’ cime to be considered at some 

length by the Supreme Court ip a decision reported in (3) AIR 1957 

SC 768, Commissioner of I. T. West Bengal v. Benoy. Kr. Saha Roy). 

In substance it held that ‘agriculture’ in its root sense means ager, a field 

and culture-cultivation, cultivation of field which of course implies expen- 

diture of human skill and labour upon land. The term, however, has- 
acquired significance and that is to be found in the various dictionary 

meanings as ascribed to it which use it both in narrow gense of the culti- 

vation of the field and the wider sense of comprising all activities in relation 
to the land including horticulture, forestry, breéding and rearing of lives- 

tock, dairying, butter and cheese-making, husbandry etc. Following the 
aforesaid decision of the Supreme Court the expression “agriculture” was 

given wider connotation in another decision of this court reported in (4) 
69 CWN 428 (Tea Estates India {P) Ltd. v. Commissioner of Wealth Tax, . 
W.B. Calcutta). 


4. Mr. Dasgupta, opposing the Rule, however, contended that pre- 
“emption was an ‘incident of property as was held by the Supreme Court in 
(5) AIR 1954 SC 417 (Audh Behari Singh v. Gajadhar Jaipuria & Ors.) The 
right which was created when transfer was made was not violative of fund- 
amental right, The right remained with land. As it is not a mere personal 
right, the right of pre-emption which appertain to the owner of the vicinage 
should continue. In this case, Mr. Dasgupta argued, if the right of pre- 
emption was there at the inception why should it be lost in 197! by virtue 
of the amendment? The amendment to S. 2(7) again was to take effect 
restrospectively but upto 12.2.1971. The retrospectivity does not extend 
further back. The right of pre-emption being a substantive and vested 
right it could not be divested. Mr. Dasgupta referred to S. 8 and S.-8(A) 
of the Bengal General Clauses Act in this regard. He® further 
argued that S. 8 of the W.B LR. Act speaks only of a ‘holding’. Under 
S. 2(6) of the Land Reforms Act ‘holding’ means a land ‘or lands held by 
a raiyat and treated as a unit for assessment of the revenue. Now the 
subject matters of this case were three dags 318. 317 and 330 of the khatian 
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346 or the jama. In the holding there are other properties. What S. 8 
speaks of is “portions or share” of holding. In the circumstances since 
the pre-emption application related to a share of the holding it did not 
matter if a part ef the holding comprised agricultural land, a part non- 
agricultural land or tank. According to Mr. Dasgupta what was of 
importance is ‘holding’. That was quite different from land. The right 
does not depend on the land which is defined in S. 2(7). It depends on 
` the entire holding.” 

5. It would thus appear that Mr, Dasgupta would lay emphasis 
on the word ‘holding? which is referred to in S. 8 irrespective of 
the definition elsewhere. But on scrutiny it is difficult to accept the 
argument. Even a holding’ under S. 2(6) of the W.BL.R. Act 
means “land or lands held by raiyat and treated as a unit for assess- 
ment of revenue”. “Land” again under S. 2(7) means ‘agricultural 
Jand and by dint of the amendment excludes tank from 12th of February 
1971. If, therefore, ‘land’ can only mean agricultural land under the 
West Bengal Land Reforms Act ‘holding’ in terms of the Act cannot 
but be referred to “agricultural land”. Under the West Bengal Land 
. Reforms Act retention seems only to relate to raiyati land. Unlike the 

Estates Acquisition Act which dealt with lauds of various kinds includ- 
ing homestead non-agricultural land etc. the West Bengal Land Reforms 
Act is confined only to agricultural land. Unlike the ceiling prescribed 
in Estates Acquisition Act the new ceiling depends on members of family 
and other consideration dealt with under S. 14M. In a decision (6) 
Kanailal Jana v. Mrityunjay Patra, reported in 1977 CAN 577 Chanda, 
J. also held that by virtue of the amendment tank lost its character of 
land and therefore there could not be any claim for pre-emption in 
respect of a tank He also rzjected the submission that the tank and 
its bank constituted one holding and could not be split up and the 
water portion distinguished from the dry portion, In that case the bank 
were held to be necessary for the use of the tank and could not be re- 
garded as agricultural land. I am therefore, inclined to aeeept the 
contention of Mr. Banerjee and hold that the subject matter of pre- 
emption being mainly a tank, (even though meant for irrigation purpose) 
it is non-agricultural land. 

6. Again, in (7) Bhagaban Das v. Chetram, reported in AIR 
1971 SC 369 the Supreme Court held that the pre-emptor, in order 
to succeed must have the right to pre-empt not only at the time of 

_ sale of the land by the landlord but also at the time of the institution of 
the suit for pre-emption and also at the time of passing of the decree 
in the suit by the trial court. The Supreme Court relied in this 
connection on the cases of (8) Hans Nath v. Ragho Prasad Singh, reported 
in 59 Indian Appeal 138, (9) Thakur Madho Singh v. Kinner, reported in 
~ AIR 1941 Lahore 433 and (10) Fizor Mohhamed v. Firoz Ali Khan, reported 


160 Kalipada Ghosh v. Dulal Chandra Ghosh {1978 (2; CLI 


in, AIR 1944 Lahore 172. It also relied on the Full Bench decision 
of the Punjab High Court in (11) AIR 1966 Punjab 374 (Ramji Lal v. 
State of Punjab} which held that the rule that the pre-emptor must 
maintain his qualification to pre-empion upto the date of the decree 
was recognised as well settled. These series of judgments seem to 
support Mr, Banerjee’s other contention that at the time of the judgment 
the pre-emptor did not retain any right to pre-empt. Even though a tank 
was not excluded from agricultural land when the application for pre- 
emption was made, by dint of the amendment already referred to above 
a tank ceased to be land within the meaning of S. 2(7) of the W.B.L.R. 
Act at the time of hearing of the case and the passing of the judgment. 

‘7. In view of the uniform decision of the Supreme Court and the 
Privy Council that the right of pre-emptor must continue till the passing 
of the decree or the judgment it is difficult to uphold the contention of 
Mr. Das Gupta that the right of pre-emption being attached to land and 
the same right being a vested one could not be divested at the time of 
hearing of the case by dint of an amendment of the legislature. It is 
true that in most of the cases the facts were that the pre-emtor did not 
continue to hold the tenancy at the time of passing of the decree whereas 
in the present case there was no such change in tenancy. There was only 
a change in the situation due to an act of the legislature. But the 
formulation of the law by the Privy Council, Supreme Court and the 
other decisions, in the rigid form which has been accepted as settled, for 
a long time, seems to exclude the possibility of variation as suggested 
by Mr. Dasgupta. Generalisations like ready-made garments, hardly 
fit atall points. Formulation of a general principle has its advantanges 
It may be applied readily in a specifi:d filed yet its difficulty is that it may 
be unable to meet the requirement of all individual cases. This deficiency 
however, results from the character of law itself in falling to meet the 
infinite variety of things aud circumstances by a general and universal 
rule. In any event there seems to be no escape from the binding nature 
of the decisions. I, therefore, accept this contention of Mr. Banerjze as 
well, 

8. It was, further contended by Mr. Banerjee that the clafm for pre- 
emption could only succeed provided the transfer of the land in question 
would not exceed the limit mentioned in S. 14M) of the W.B.L.R. Aet, 
Section 8 of the Act itself makes it clear that the pre-emptor’s right is 
‘subject to the limit mentioned in $. 14M’. Mr. Banerjee drew the atten- 
tion of the court to an order of the High Court passed in Civil Rule No. 
440( W) of 1969 in relation to a big raiyat case in which this court directed 
the pre-emptor to submit a return in B form. The learned appellate court 
thought that it could not be held conclusively from the above circumstance 
that the pre-emptor was having land above the ceiling. Mr. Banerjee 
criticised this approach of the court te be a wrong one. The said court 
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itself records elsewhere, referring to the cross-examination of the pre- 
emptor himself, that he got a total area of 50 to 55 bighas. Mr. Banerjee 
commented that at the time of making admission possibly the pre-emptor 
was thinking in terms of a ceiling under the Estate Acquisition Act which 
is quite different from the ceiling under the W.B.L.R. Act. Mr. Banerjee 
also drew the attention of the court to the submission of the lawyer on 
behalf of the pre-emptor before the learned Munsif that when the question 
of retention will arise the pre-emptor would treat “the case lands to be 
non-agricultural”. 

9. Mr. Dasgupta, however, argued that the phrase ‘subject to the 
limit mentioned in S 14(M)’ in S. 8 of the W.B.L R. Act only means 
that the court was entitled to pass an order with the qualification that the 
same will be subject to the limit of S. 14(M). It would be the jurisdiction 
of another forum to consider that aspect viz, the question of ceiling. Acco- 
rding to Mr. Dasgupta considerations cf ceiling was not a condition prece- 
dent to the application of the provisions of section 8. 


10. It is however, difficult to accept the said contention. The 
scheme of the Act shows that under S. 14(7) it would be the duty of the 
raiyat to furnish return to the Revenue Officer revealing which land he 
proposses to retain within the ceiling area. The Revenue Officer on 
teceipt of the return or on his.own notion would determine the extent of 
land which is to vest in the State under S. 14(S) and take possession of 
such land. Section 14 L) specifically holds that no raiyat is to hold land 
in excess of the ceiling area. In view of the said provisions it cannot be 
held that the court without regrad to the provision of ceiling would allow 
pre-emption. If a court allows an order for pre-emption under S. 8 irre- 
spective of the consideration of ceiling and leaves it to the future to be 
determined under S. 14(Y) in that case the court miy happen to allow 
the pre-emptor to hold land beyond the ceiling, even if temporarily. A 
Court can hardly make such an order violative of the express provision of 
the statute. Moreover in that case the decree of the court would be in the 
nature of preliminary decree to have fiaal effect in future. The provision 
of S. J4(Y) namely, that if a raiyat acquires any land in future the area 
in excess of ceiling will vest in the State, on which Mr. Dasgupta sought 
to rely, cannot thus be helpful to him. If S. 14(Y) alone was to take care 
of excess land under all circumstances then, as Mr. Banerjee pointed out, 
what was the necessity of incorporating S.14(M)? It is to be borne in 
mind ° that the right of pre-emption after all isa weak right. By exerci- 
sing the same the pre-emptor seeks to invade the contractual right of 
others. Thert is, therefore, no strong equrity in his favour which would 
induce the court to try to remove the obstacles in this way, if possible, by 
exercising its discretion. 

11. Another point to be noted in this connection is that even if the 
court holds that the phrase “subject to the limit mentioned in 8. 14M” of 
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‘the WBLR Act is a condition-precedent, in view of the provisions of Or. 
6 r. 6 and Or. 8 r. 2 of the Code of Civil Procedure it is incumbent upon 
those who oppose pre-emption to specifically plead that the eeiling 
would be exceeded if pre-emption is allowed. In the present case the 
question was gone into by the courts below and there was no contention 
raised about the point not being raised in the pleadings. In the absence 
of any pleadings by the pre-emptee it may be implied that the condition 
precedent was fulfilled. Reference in this connection may be made to the 
oases of (12) Thakurrai v. Bhagat Rai reported in AIR 1961 Patna 285 and 
(13) Azimuddin v. Hercules Insurance Company reported in AIR 1953 Bom. 
61 In the last case it was held by Tendolker. J. that Order 6, Rule 6, CPC 
makes it quite plain that an averment of the performance of any condition 
precedent shall be implied in any pleading and it is for the party who 
wishes to contest the fact of performance to plead so distinctly and 
specifically. 

12° The last point. Mr. Banerjee argued, was that the entire 
property being transferred pre-emption in terms of S. 8. could not take 
place inasmuch as the section contemplates only cases where the portion 
or share of a holding of a raiyat is transferred to a person other than co- 
sharer. The case of (14) Krishnapada Biswas v. Lisha Rani Naskar reported 
in 78 CWN 779 was cited in this connection. Mr. Dasgupta pointed out 
that the point was never raised in the courts below. Moreover it in- 
volves question of fact which could not be raised in revision. There is 
substance in the contention of Mr. Dasgupta. The nature of the entire 
plot and the different portions sold were never scrutinised from this point 
of view to ascertain if, in fact, the entirely of the plot was sold. More- 
over it may be pointed out that in thecase of 78 CWN 779 facts were 
different. Some pertinent questions arise in this connection. The legis- 
lature obvieusly contemptates pre-emption both by the co sharer and 
neighbours. If ina plot where A,B,C and D are the owners A sells 
his properties to an outsider there is no doubt that B, C and D may apply 
for pre-emption. But supposing in a case where A owns the entire plot 
and sells the entirety why cannot the neighbour pre-empt? It is not, 
however, necessary to go into further details of this aspect “of the matter 
as I have already noted earlier that the questions: being a mixed one of 
fact and law cannot be raised here. 

13. However, in view of my findings on the other points in favour 
of Mr. Banerjee the petition succeeds and the Rule is made absolute. 
There will be no order as to costs. 


P. R. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherjee 
Decision: July 24, 1978 : 
Priyanath Ghosh : “fe Appellant 
Versus 

Nishi Kanta Saha we wis Respondent* 

Ejectment Suit—Two successive notices to quit for determination of 
tenancy —First notice effective for determination of tenancy—No waiver of 
first notice—Tenancy having been validly terminated once, whether suit on 
second notice to quit would be maintainable. 

In the instant case, a notice to quit was duly served on the tenant 
on 16.3.67 whereby the defendant’s tenancy was determined. In 1969, 
a second notice to quit was again served on the defendant calling upon 
him to vacate the premises by the end of April 1969. In the second 
notice to quit there was no reference of the earlier notice to quit. On the 
basis of the second notice to quit the instant suit was brought. The 
question now arises whether the present suit brought by the landlord on 
the basis of the second notice to quit was legal and valid. 

HELD: It appears that by the first notice to quit, the tenancy of 
the defendant was duly terminated by the end of April 1967. There ‘is 
nothing on record to show that the said notice to quit was illegal and 
invalid or that the said notice did not terminate the defendant’s tenancy. 
That being the position, unless it is proved by the plaintiff that the first 
notice had been waived, the plaintiff’s suit based on the second notice 
to quit must be held to be not maintainable. 

The waiver of a notice of termination of a tenancy can be proved only 
by the conduct of the parties, that is, inspite of the termination of tenancy, 
the parties may agree that anew tenancy would be created or that the old 
tenancy would continue. 

After the termination of the tenancy in question by the first notice, the 
landlord did not accept any rent from the defendant. True it is that the defen- 
dant had been depositing rents with the Rent Controller. That he had to do 
because he became a statutory tenant on the determination of his tenancy 
by a notice to quit and that being se, the defendant was under an obli- 
gation Jo deposit rent with the Rent Controller in order to protect his 
occupation in the premises. 

In the present cuase, the defendunt’s tenancy was terminated by the 
first notice to quit. As a result thereof, the defendant became merely 
a statutory tenant and as such the defendant’s tenancy could not again be 
ierminated by a second notice to quit. Hence the instant suit having been 
brought on the basis of the second notice to quit, it must be held that the 
courts below went wrong in holding that the present suit was maintainable 

The landlord ought to have brought a suit on the first notice to quit. 

*Appeal from Appellate Decree no. 1636 of 1971. 
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and as the defendant's tenancy had already been determined by the first 
notice «to quit, the landlord should not have served a second notice to quit on 
the defendant for the purpose of instituting the ejectment suit on the basis 
of the second notice andas such the instant suit must be held to be not 
maintainable. 
Cases referred to :— 
(1) Dilip Kumar Singha v. Abodh Gopal Ghosh, 77 CWN 515 
(2) Tayabali Jaferbhai Tankiwalla v. M/s. Ashan & Co., AIR 1971 


SC 102 
Himadri Sankar Majumdar and Saumyabrata Mukherjee ...for the Appellant 
Chandidas Roy Choudhury and R. K. Ghosal .. for the Respondent 


The judgment of the Court was as follows :— 


The defendant is the appellant in this Court. This appeal arises 
out of a suit for ejectment on the ground of default. The only point 
involved in this appeal is whether the suit brought by the landlord on 
the second notice is valid and legal, as admittedly by the first notice the 
landlord determined the tenancy of the defendant. The first notice was 
served on the defendant in 1967 by which the tenancy of the defendant 
was terminated. The present suit was brought on the notice which was 
issued on 10-1-69. In the second notice it has been stated that notice is 
given to quit and vacate the premises as soon as February, 1969 expires 
when the lease shall stand determined. In the said notice, there is no refere- 
nce that on an earlier occasion, that is, on 16th March, 1967, another notice 
was served by which the defendant was asked to quit and vacate the premi- 
ses and give vacant possession to the plaintiff with the end of the last day 
of the month of April, 1967. It is thus clear that by the first notice (Ext. I) 
the tenancy of the defendant was terminated by the end of April, 1967. 
There is nothing to show that the notice (Ext. I) is illegal and invalid and 
that the said notice did not determine the defendant’s tenancy. That being 
s0, unless it is proved by the ‘plaintiff that the first notice was waived, the 
plaintiff’s present suit based on the second notice that is on the notiee 
dated 10-1-69 (Ext. 3) must be held to be not maintainable. Waiver of 
a notice of termination ofa tenancy can be proved only by conduct of 
parties, that is inspite of termination of the tenancy, the parties agreed that 
a new tenancy would be created or that the old tenancy would continue. 
In the present case, there is absolutely no such evidence. After termina- 
tion of the tenancy by the first notice (Ext. I), the landlord did not accept 
any rent from the defendant. True, the defendant deposited rents with 
the Rent Controller. That he must do ashe was a statutory tenant 
even after the termination of the tenaney and that being 40, he was under 
an obligation to deposit rent with the Rent Controller in order to protect 
his possession. 


2. Mr. Himadri Sankar Majumdar, learned Advocate appearing 
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on behalf of the appellant has relied ona decision reported in (1) Dilip 
Kumar Singha v. Abodh Gopal Ghosh, 77 CWN 515. In this case the 
landlord served a notice of ejectment on the tenant and determined his 
tenancy. Thereafter, the tenant gave two notices to the landlord that the 
tenant would vacate the premises. Thereafter the landlord served another 
notice and brought the suit for ejectment on the second notice. It was 
held that after termination of the tenant’s tenancy on the basis of the first 
notice, the tenant’s notices were illegal as after the termination of the 
tenancy, the tenant was only a statutory tenant and had no right to serve 
notiee on the landlord. It was further held that the ground for ejectment 
mentioned in clause (j) of section 13(1) of the West Bengal Premises 
Tenancy Act, 1956 relates to a contractual tenancy and in the instant case 
as the contractual tenancy had come to an end by the first notice given 
by the landierd and statutory tenancy has come into existence, there was 
no further scope for determining such tenancy by the tenant by giving a 
notice to quit. In the present case also the tenancy was terminated by the 
first notice (Ext. 1) and that being so, the tenant was merely a statutory 
tenant and as such the defendant’s tenancy could not again be terminated 
by the second notice (Ext. 3) and that being so, the suit having not 
been brought on the second notice, it must be said that the learned courts 
below were wrong to say that the suit was maintainable. Mr. Ranjit 
Kumar Ghosal, learned Advocate appearing on behalf of the respondent 
refers to a decision reported in (2) AIR 1971 SC 102, Tayabali Jafer bhai 
Tankiwalla v. M/s. Ashan & Co. & ors.). [n this case the landlord gave the 
first notice to quit. The tenant did not vacate. Then a second notice 
was given after about a year demanding the rent for the period between 
the first and second notices. In a suit for ejectment, the landlord 
claiming damages for use and occupation for the period subsequent 
to the second notice, show that the landlord was aware of the distinction 
between rent and compensation for use and occupation. It was held 
considering the fucts and circumstances of the case that the first notice 
was waived and that the landlord had treated the tenancy as subsisting. 
The facts of the ease before the Supreme Court are completely different 
from the facts of the present case. In that case the landlord claimed rent 
for the period between the first notice and the second notice and that 
being so, it was held that the first notice was waived, As has already 
been stated that in the present case, there was no acceptance of the rent 
by the landlord. This being the position as I have already held that the 
landloré ought to have brought the suit on the first notice and as the 
tenancy was already determined by the first notice there was no scope foy 
the landlord to serve a second notice and that the suit brought on the 
second notice must be held to be not maintainable. 


3. In the result, the appeal is allowed on contest. The judgments 
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and decrees passed by the courts below are set aside and the suit dismissed. 
There will be no order for costs in this appeal. The parties will bear 
their’ own costs in the courts below. 

N.C. S. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee and Mr. Justice 
Bankim Chandra Ray 
Decision : July 24, 1978 
Kanchanoor Bhaskar Shetty oe te Appellant 
Versus 

State of West Bengal & Ors. . 4. Respondents* , 

Mandamus— Writ of —-Who is entitled t such a writ—What conditions 
are to be fulfilled. 

Promissory estoppel - Explained—Requirements of—Natural justice — 
Breach thereof—Scope of. 

Representation—Public authority making representation and party 
acting on such representation to his prejudice—Effect thereof. 

It is now well settled that the principles of natural justice can 
be invoked only in those cases where the decisions of the public officers 
affect fundamental rights or any other civil rights of a person. In the 
instant ease the impugned decision of Respondent no.1 does not 
affect any right whatsoever of the petitioner. It is a mere right 
to have his offer considered along with the offer of Respondent 
no. 2 by Respondent no. 1. Jt appears that Respondent no. 
1 after consideration of the offers of the petitioner as well as of 
Respondent no. 2 has preferred to accept the offer of Respondent no. 2. The 
decision „has not been made arbitrarily, capriciously or unreasonably 
but the same has been made on a fair and proper consideration of the 
two offers. As such there has been no discretion by Respondent 
no. 1 at the threshold and no civil right of the petitioner having been 
affected by the impugned decision the principles of natural justice cannot 
be invoked and the impugned order cannot be questioned on the ground of 
violation of the principles of natural justice as the petitioner was ndt given 
any opportunity of hearing before coming to the final decision by Respon- 
dent no. 1. 

The doctrine of promissory estoppel is not applicable to the instant 
case inasmuch as there was no concluded contract made between the 
petitioner and Respondent no. 1 in the manner prescribed by Article 299 
of the Constitution of India. It is now well settled that the contract 
entered into witk the Government by a party in order to be valid must be 

* Appeal from Original No. 357 of 1978. 
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made in the manner prescribed under Article 299 of the Constitution eorres- 
ponding to section 175 of the Government of India Act 1935 and the con- 

tract not being made in the manner prescribed by the said provision will be 

void and of no legal effect as the requirements specified in Article 299) of 

the Constitution are mandatory. - As there is no contract made in accor- 

dance with the provisions of Article 299(1) of the Constitution no question 

of promissory estoppel arises in the instant case. Moreover, the power 

to carry on trade is an executive function as provided in Article 298 of 
the Constitution and as such the doctrine of promissory estoppel eannot 

at all be invoked against Respondent no. 1 

Public bodies are as much bound as private individuals to carry- 
out representations of faets and promises made by them relying on 
which other persons have altered their position to their prejudice. In 
the instant ease no such representation kas been made by Respondent 
No. | to the petitioner. Therefore it cannot be urged that Respondent no. 
1 made certain representation to the petitioner and the petitioner acted 
on such representation and changed his position to his prejudice. 

The appellant prayed for a writ of Mandamus. In order to have 
such a writ he will have to show that he has a fundamental right or 
statutory right which imposes a legal duty on the public authority con- 
cerned and that he has a legal right to its performance. In this case, 
it appears that the petitioner has niether any constitutional right nor any 
statutory right and as such the application for a writ of Mandamus 
as claimbed by him is not maintainable. A writ of Mandamus may 
be granted only in a case where there is a statutory duty imposed upon 
the officer concerned and the failure on the part of that officer to dis- 
charge that statutory obligation. : 

Cases referred to :— 

(1) Ms. Erusion Equipment and Chemicals Ltd. v. State of West 
Bengal & another, AIR 1975 SC 266. 

(2) Mjs. Radhakrishna Agarwal and others y. State of Bihar and 

“others, AIR 1977 SC 1496. : 

{3) Chairman Ramappa Gundappa Sahakari Samyakta Besava Sangh 
Eid. v. State of Mysore and others, AIR 1974 SC 856. ` 

(4) Mis. Hochtief Gammon v. State of Orissa & ors, AUR 1975 SC 2226 

(5) The State of Orissa v. Dr. Mils Binapani Dei.and others, AIR 1967 
SC 1269. 

(6) A. K Kraipak and others y. Union of India and others, AIR 1970 
SC 150. 

(7) Union of India v. J. N. Sinha, AIR 1971 SC 40. 

(8) D. F: O. South Kheri and others y. Ram Senahi Singh, AIR 1967 
SC 1269. 

(9) Mohindor Singh Gill and another y. The Chief Election Commi- 
ssioner, New Delhi and others, AIR 1978 SC 851. 
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(10) Smt. Maneka Gandhi v. Union of India, AIR 1978 SC 597. 
(11) Schmidt y. Secretary of State for Home Affairs, (1969) 2 Ch. D. 149 
(12) Vhikraj Jaipuria v. Union of India, AIR 1962 SC 113. 
(13) -H. S. Riky v. New Delhi Municipality, AIR 1962 SC 554. 
(14) State of West Bengal v. B. K. Mondal and sons, AIR 1962 SC 779 
(15) State of Bihar v. M/s. Karam Chand Thapar and Brothers Lid.. 
AIR 1962 SC 110. 
(16) Excise Commissioner U. P. v. Ram ‘Rati. AIR 1976 SC 2237. 
(17) Bihar Estern Gangetic Fishermen Co-operative Society Ltd. v. 
Sipahi Singh and others, AIR 1977 SC 2149. 
(18) Union of India v. Anglo Afgan Agencies etc., AIR 1968 SC 718. 
(19) Century Spinning and Manufacturing Co. Lid. y. Ulhasnagar 
Municipal Council and another, AJR 1971 SC 1021. 
(20) Lekhraj Satrandas Lalvani y. Deputy Custodian-cum-Managing 
Officer, AIR 1966 SC 334. 
R. C. Deb, Goutam Chakraborty and Asok Kumar Ganguly 
.. for appellant no. l 
Somnath Chatterjee, Tarun Kumar Basu and Samir Kumor Ghose 
vee for Respondent no. 2 
N. N, Gupta and Suprokash Banerjee ass a for State 

The judgment of the Court was as follows :— 

Ray, J.: This appeal by the peiitioner arises out of the judgment 
and order passed in Civil Rule No. 5923 (W) of 1977 filed on February, 
9, 1978 by T. K. Basu, J. discharging the Rule. 

2. The petitioner Kanchanoor Bhaskar Shetty carrying on 
business of advertising under the name and style of Classic Adver- 
tising submitted an application on January 19, 1977 before the 
Public Works Department, Government of West Bengal for the grant 
of licence for fixing kiosks on street lamp post owned by the Public 
Works Department in the Maidan area and on the V I.P. Road up to the 
Calcutta Air Port offering to pay a sum of Rs. !2,000/- annualy as 
rent. The petitioner thereafter submitted a sketch plan showing the 
types of kiosks to be mounted to the street lamp posts as directed by the 
Assistant Chief Engineer, P.W.D. on 2nd May, 1977. A letter was 
issued under the signature of the Deputy Secretary II, Public Works 
Department (Works Branch), Government of West Bengal to the peti- 
tioner intimating him the decision of the Government about the terms and 
conditions of the permission to display advertisement ọn boards. .The 
terms and conditions are set out hereunder :— z 

“(1) Tenure of the permission will be five years for the present. 

(ii) Display on boards will be allowed on all lamp posts by 
the side of Maidan roads/VIP Road. 

Gii) Rental @ Rs. 12,000/- per annum is acceptable by the PWD 
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with the proviso that three months’ rental against Rs. 12 ,000/- per 
annum is required to be paid in advance by the Coy. 
(iv) The Coy. will get the model advertisement board approved 
by the P.W.D. prior to fixing them on lamp posts. 
(v) Fhe Coy. will arrange for painting of the lamp posts at 
its cost after every five years at their cost.” 
The petitioner was also informed that on receipt of the formal acceptanc: 
of the above terms and conditions in writing by him further action in 
the matter would be taken. The petitioner by his letter dated 3rd, 
May, 1977 intimated the Deputy Secretary If, PWD {Works Branch) 
about his acceptance of the terms and conditions mentioned in the said 
letter and also requested him to let him know the procedure for payment 
of the quarterly advance rental amounting to Rs. 3,000/- in order to 
enable himto remit the said amount. It has been stated that after 
acceptance of the letter dated 2nd May, 1977, the petitioner purchased 
materials for manufacturing frames and fixtures required for display of 
kiosks to be fixed on Maidan area and VIP Road. The petitioner also 
contacted various agencies and clients for the purpose of display of 
advertisements in the kiosks and hid received response from several 
clients in this matter. It has also been stated that the petitioner’s Branch 
Manager one Mr. A. D. Fenn called on the appropriate authorities 
of the Public Works Department for issue of necessary challan for 
deposit of the advance sum of Rs. 3,000/- but as the challan was not 
issued by the department the advauce rent could not be deposited. Oa 
Sth of August, 1977, the petitioner’s Branch Manager was surprised to 
find about 5 or 6 boards and/or kiosks put up in the Maidan area 
in the name of ‘Adwave’, the business of the respondent No. 2. The 
petitioner made enquiries in the office of the PWD but he was not given 
any information if the final decision for putting up kiosks in the Maidan 
area and on the VIP Road was given in favour of the respondent No. 
2. It has been pleaded that the respondent No.1 after the decision to 
grant licence to the petitioner No. 1 by its letter dated 2nd May, 1977 
could not give permission or licence to the respondent No. 2 for display 
of advertisements in kiosks ‘on street lamp posts. It has also been stated 
that the respondent No. 2 accompanied the petitioner’s Branch Manager. 
Mr. Fenn at the time of when talks were held regarding the grant of 
permission to display of advertisements in kiosks to be installed in the 
Maidan area and in the VIP Road. The respondent Ne. 1 is estopped from 
permitting any one else except the petitioner to put up kiosks on the 
‘street lamp posts in the said area as the petitioner changed his position to 
his prejudice on the basis of the said decision. It was also submitted 
that the act of the respondent No. | in granting permission to respondent 
No. 2 to put up kiosks is arbitrary and in violation cf the principles of 
natural justice. It has been prayed that a writ of Mandamus be issuzd to 
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withdraw, cancel or rescined the permission granted, if any, by the Public 
Works Department to the respondent No. 2 to erect or construct advertise- 
ment boards or kiosks on street Jamp posts in the Maidan area and in the 
VIP Road. A Rule being CR 5923(W) of 1977 was issued. 


3. A rejoinder to the said petition sworn by Sri S.K. Deb, Deputy 
Secretary II, PWD (Works Branch), Government of West Bengal was 
filed, stating inter alia, that the Government was not at all Hable for 
the expenditure ineurred by the petitioner for construction of kiosks and 
also for advertisements for procuring clients as no contract was finally 
concluded between the petitioner and the respondent No. 1 by executing 
the deed of agreement in the manner prescribed as required. It has aiso 
been stated that he was the officer dealing with the subject-matter and 
no other subordinate or employee of the PWD had anything to do with 
the matter. It has further been stated that no permission was ultimately 
given to the petitioner by execution of a deed of agreement. The letter 
dated May 2, 1977 cannot be taken to bea permission granted by the 
Government to the petitioner. It has also been averred that the petitiener’s 
Braneh Manager did not ‘even call on him after 2nd May, 1977 in respect 
of this matter. The respondent No. 2 applied to the Engineer-in-Chief 
and Ex-officio Secretary, Public Works Department, for grant of licence 
to put up advertisements in kiosks on the street lamp posts in the Maidan ` 
area and ia the VIP Road at an annual liceoce fee of Rs. 15,000/-stating 
that he is an unemployed Bengali youth trying to build up his career. It 
has been stated that it is the policy of the Government to solve the unem- 
ployment problem in the State and as the respondent No. 2 is agreeable to 
pay licence fee at the rate of Rs, 15,000/- per year which was more 
than the rate offered by the petitioner, the Government after due consi- 
deration by letter dated June 29, 1977 intimated the respoudent No. 2 
its decision to grant permission to the respondent No. 2 on conditions 
stipulated therein. Since the respondent No. 2 gave a high offer of Rs. 
15,000/- per annum and he was an unemployed youth, as represented by 
him, the said decision was made by the Government in preference to the 
offer made by the petitioner. It has alsm been stated that the Deputy 
Secretary II, by his letter dated July 14, 1977 sent amended draft agree- 
ment to the respondent No. 2 for the purpose of execution of the same on 
astamp paper. The deed of agreement on stamp paper was executed 
btween the State of West Bengal and the respondent No. 2 on July 19, 
1977. An order of sanction by Governor was also issued subsequently in 
memo no. 3289/3-W(C) dated 20th July, 1977. The respondent ‘No. 2 
paid the first instalment of licence fee of Rs. 3,750/-. It has also been 

stated that the petitioner did not make any enquiry mom the office of the 
respondent No. 1. 


4. An affidavit-in-opposition sworn by the respondent No. 2 has 
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also been filed. It has been denied that the petitioner was granted per- 
mission to put up kiosks on the street lamp posts in the Maidan aréa and 
on VIP Road by the decision of the respondent No. 1 dated 2nd May, 
1977. The respondent No. 2 applied for permission to put up kiosks he 
being an unemployed youth his offer being the highest was accepted and 
he was granted licence to put up advertisements on kiosks on the street 
lamp posts in Maidan area and on the VIP Road. An agreement be- 
tween him and the respondent No. 1 has been duly executed. Sanction of 
the Governor has also been duly accorded for the same. 


5. Two affidavits-in-reply have been filed on behalf of the petitioner 
reiterating statements and allegations made in tke petition and denying 
the statements and allegations made in the said affidavits-in-opposition. 


` 6. On February 9, 1978, T. K. Basu, J. after hearing the parties 
discharged the Rule holding that there was no promissory estoppel 
inasmuch as there was no contract between the parties in the manner 
prescribed in Ariticle 299 of the Constitution of India. It was further 
held that there could not be any promissory‘estoppel against the Govern- 
ment in exercising of its soverign, executive and legislative functions. The 
petitioner is not on the threshold of the contract but already entered into 
the field of contract. Petitioner has no Constitutional right and as such 
there is no question of infringement of the provisions of the Article 14 of 
the Constitution. It has also been held that the petitioner has not any 
right either constitutional or Statutory which can be enforced in the writ 
jurisdiction and the application for a writ of Mandamus is not maintaina- 
ble. ` 


7. Feeling aggrieved by the said judgment and order the instant 
a ppeal has been preferred. 


8. Mr. Rathin Chandra Deb, learned Counsel appearing in support 
of the appeal has submitted that the executive decision of the respondent 
No. 1 as communicated by letter dated 2nd May, 1977 agreeing to grant 
licence to the petitioner for fixing up kiosks for display of advertisements 
on the lamp posts has given rise to a Constitutional right in favour of the 
appellant which cannot be taken away or nullified arbitrarily without 
giving the appellant any opportunity of hearing. The decision in favour 
əf the respondent no. 2 allowing him to put up kiosks is arbitrary and 

- violative of the principles of Natural Justice. It has been further submi- 
tted by Mr. Deb that the purported decision made by the respondent No. 
1 in favour of the respondent No. 2 ignoring the decision made earlier 
in favour of the petitioner no. 1. is violative of the principles of Natural 
Justice. It has also been submitted that the offer given by the petitioner 
though a better offer and in spite of previous decision in favour of the 
appellant was not duly considered and the offer of the respondent No. 2 
was arbitrarily accepted. The appelant thus has been discriminated upon 
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and this is a clear violation of the provisions of the Article 14 of the 
Constitution. It has been submitted that the petitioner changed his posi- 
tion and acted to his prejudice on the basis of the decision as contained in 
the letter dated May 2, 1977 by the respondent No. 1 and as such the 
respondent No. 1 is bound to carry out its obligations under the said 
deoision, that is, representation. It has also been submitted that the 
respondent No. 2 who happened to be acquainted with the Branch 
Manager of the appellant was present at the time when the talks regard- 
ing the grant of licence for fixing up kiosks on street lamp post were held 
by the Branch Manager with the officers of the Public Works Depart- 
_ Ment. After knowing about this matter the respondent No. 2 applied 
for grant of licence for the same offering to pay a certain amount as 
licenco fee per annum. This amounted to stealing of the contract. 


9. Mr. Somnath Chatterjee, learned counsel appearing on behalf 
of the respondent No. 2 has, on the other hand, submitted that there is 
neither any constitutional right nor statutory ‘right to get one’s offer 
accepted by the State. It is for the executive to choose the person with 
whom it will make the contract or whose offer will be aecepted. The right 
to carry on trade and acquire and dispose of property is an executive 
power of the State and when there are several offers it is for the State to 
decide which of them appear to it to be the appropriate offer to accept. 
There is no discrimination at the threshold of the contract thatis at the 
tithe of entry in the field of consideration of persons with whom the 
Government will make the contract. As such there is no discrimination 
at all and Article 14 of the Constitution has got no application. It has 
been next submitted that the decision as contained in the letter dated 
2nd May, 1977 purpurted to have been made in favour of the appellant 
does not create any legal right which merely provides that if certain terms 
and conditions mentioned there are accepted further action in the matter 
of grant of licence will be taken. After this letter was issued to the appe- 
lant on 2nd May, 1977, nothing was done by the appellant as required 
under it and as such no right has accrued on the basis of the said decision 
in favour of the appellant. It has been next submitted that when tbere 
are competing claims choice of one of the competing claimants cannot 
mean discrimination at all. Where is no exclusion of any claim from 
consideration. It has been further submitted that there being no contract 
made in the manner prescribed in Article 299 of the Constitution of India - 
no legal right has accrued in favour of the appellant. It has also. been 
submitted that there was no representation on behalf of the respondent 
No. 1 to the appellent and as such no question of estoppel arises. It has 
been lastly contended that the executive action is not giving the contract 
to the petitioner does not involvé any civil consequences and as such there 
is no question of violation of the principles of natural justice. 
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10. The sheet-anchor of the contention advanced on behalf of 
the appellant is that the decision by the respondent No. 1 as 
contained in letter dated 2nd May, 1977 in favour of the appel- 


‘dant has-created a constitutional right and as such the said right 


. 


cannot be arbitrarily taken away or nullified by tbe executive 
without giving him any opportunity of hearing. Article 293 of 
the Constitution provides that the executive powers of the Union 
and the State , shall extend to carrying on of any trade and to the 
acquisition, holding and dispose of property and the making of contract 
for a purpose. Thus the State can carry on this executive function either 
by making a law or without making a law. The exercise of this execu- 
tive power is subject to Part II of the Constitution and as such Article 14 
of the Constitution is applicable to the exercise of such powers. So in the 
matter of public contract equal opportunities are to be given to the 
citizens who apply and they cannot be discriminated upon in the matter 
of giving their offer for such contracts and of having the same considered. 
In other words, there cannot be any discrimination at the threshold or at 
the time of entry in the field of consideration of persons with whom con- 
tracts will be made by the Government. This has been held in (1) AIR 1975 
SC 266, M/s. Erusian Equipment and Chemicals Ltd. v. State of West Bengal 
another, This decision has been referred to in the case reported in (2) AIR 
1977 SC 1496, M/s. Radhakrishna Agarwal and others v. State of Bihar and 
others and it has been observed, “Article 14 of the Constitution imports 
a limitation or/imposes an obligation upon the State’s executive power 
under Article 298 of the Constitution. All constitutional powers carry 
corresponding obligation with them.” So if there isa discrimination at 
the very threshold, that is, at the time of entry into the. field of 
consideration of persons with whom the Government would contract the 
executive act of selecting the offer of a person will be certainly violative 
of Article 14 of the Constitution. In the instant case the appellant made 
his application to the respondent No. 1 to get the contract. The 
appellant was not debarred from consideration of his application at the 
very threshold. On the other hand, it is evident that the appellant entered 
into the field of contract and his application as well as the application of 
respondent No. 2 were duly considered as evident from the clear averment 
made in paragraph 10 of the Affidavit-in-opposition sworn on behalf of 
the respondent No. 1 by SriS.K. Deb, Deputy Secretary II, P.W.D. 
(Works Branch), Government of West Bengal. It has been stated there 
clearly that in consideration of the high offer given by the respondent 
No. 2 and also that the respondent No. 2 was an unemployed youth the 
Government accepted his offer in preference to the offer made by the 
petitioner. It has also been stated therein that it was the policy of the 
Government to solve unemployment problem and that was also taken into 
consideration in accepting the offer of respondent No. 2. It is pertinent to 
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refer in this connection to the decision in (3) AIR 1974 SC.856, Chairman 
Ramappa Gundappa Sahakari Samyaka Besava Sangh Ltd.v. State of Mysore 
& Ors. where it has beenheld that in respect of the lands belonging to the Go- 
verament it is free to give lease of such lands whomsoever it chooses and it` 
Can change its policies from time to time in accordance with its own social 
objectives and any order modifying or nullifying the earlier policy deci- 
sion by a subsequent resolution cannot be deprivatory of any one’s rights. > 
The action of the respondent No. | in accepting the offer of the respondent / 
No. 2 and in entering into an agreement granting him licence to put up 
kiosks on lamp posts on the Maidan area and on VIP Road is not discri- 
minatary and as such the same is not in contravention of Article 14 
of the Constitution of India. 

-~ Ii. It has been contended further in this connection that the - 
decision to grant licence to the respondent No. 2 to put up kiosks is viola- 
tive of the principles of natural justice as no reason has been given in 
the order itself why the case of the petitioner appellant was ignored and ' 
secondly no opportunity of hearing was given to the petitioner appellant 
before the decision was taken granting the licence to the respondent’ No. 

2. Reference has been made in this connection to the decision reported 
in’ (4) AIR 1975 SC 2226, M/s. Hochtief Gammon v. State of Orissa and 
others, where it has been observed that the executive had to reach their 
decisions by taking into account relevant considerations. The executive 
cannot avoid scrutiny by courts by failing to give reasons. Even if the 
Executive considers it inexpedient to exercise their powers they should state 
their reasons and there must be material to show that they have considered 
all the relevant facts. It is well settled that the principles of natural justice 
` applies to authorities exercising statutory powers conferred by rules 
framed under the Act. In other words, when ‘administrative decisions 
adversely affect rights of the parties or in other words,: involving civil 
consequences the principles of natural justice are applicable unless expre- 
ssly excluded | by Act. It has been ‘held ia (5) The State of Orissa v. Dr. 
(Miss) Binapani Dei and others, reported in AIR 1967 SC 1269 that a party 
to whose prejudice an order is intended to be passed is entitled to a 
hearing and this applies a like to judicial tribunals and bodies of person 
invested with authority to adjudicate upon matters involving civil conse- 
quences. It is one of the fundamental rules of our constitutional set-up 
that every citizen is protected against exercise of arbitrary authority by 
the State or its officers. Duty to act judicially would, therefore, arise 
from the very nature of the function intended to be performed ; if there 
is power to decide and determine to the prejudice of'a person, duty to 
act judicially is implicit in the exercise of such powers, 
12. In(6) AIR 1970 SC 150, A. K. Kraipak and others v. Union of 
India and others, it has been observed that the aim of tha rules of natural 
justice is to secure justice or to put it negatively to prevent miscarriage of 


\ > 


1978 (2) CLJ] Kanchanoor Bhaskar Shetty y. State of W. B. 175 


justice. These rules can operate only in areas not covered by any law 
validly made. In other words, they do not supplant the law of the land 
but supplement it. Arrivingat a just decision isthe aim of both quasi- 
judicial enquiries as well as administrative enquiries. This decision has 
been followed in (7) AIR 1971 SC 40, Union of-Indla v. J. N. Sinha, and 
it was held that administrative authorities in making orders affecting rights 
of the person must act fairly and not priciously or arbitrarily. In other 
words, rules of natural justice required are called in aid to prevent misc- 
arriage of justice and to ensure a just decision. The rules of natural 
justice will be applicable unless the statutory provision expressly or 
impliedly excludes the application of any of the rules of natural justice. 
The Government had the authority to retire a Government servant on his 
attainment of the age of superannuation and as such it has been held 
that order of superannuation which did not deprive the Government 
servant of any of his rights and was not penal in nature of principles of 
natural justice could not be applied. Following the decision in AIR 
1967 SC 1269 (Supra} it was held in the case of (8) D.F.O., South Kheri and 
others v. Ram Senahi Singh, that administrative order had to be made 
in consonance with the rules of natural justice when it affected the respon- 
dent’s right to property. 

13. As has been observed in (9) AIR 1978 SC 851, Mahindor Singh 
Gill and another v. The Chief Election Commissioner, New Delhi and others 
that unless civil cotisequences ensu hearing is not necessary and observance 
of the principles of natural justice does not arise. A civil right being adver- 
sely-affeeted is a sine quanon for the invocation of the audi alteram partem 
rule. Civil rights have been held to include rights of property, marriage, 
protection by the laws, freedom of contract, trial by jury etc. In other 
words, civil rights are rights partainiug to a person by virtue of his citizen- 
ship ina State or community. Rights capable ‘of being enforced or 
redressed in a civil action. It has been pronounced by the Supreme 
Court in (10) AIR 1978 SC 597 Smt. Maneka Gandhi v. Union of India, that 
the fundamental rights protected by Part III of the Constitution out of 
which Article 14,19 and 21 are the most frequently invoked, form tests 
of the validity of executive as well as the legislative actions when these 
actions are subjected to judicial scrutiny. Executive authorities while 
taking administrative action involving any deprivation of or restrictions 
on inherent fundamental rights of citizens must take care to see that justice 
is not only done but manifestly appears to be done. They have a duty to 
proceed in a way which is free from even appearance of arbitrariness or 
unfairness. They have to act in a manner which is pretently impartial and 
meets the requiremənts of natural justice. Fairplay in action demand that 
any opportunity to be heard should be given to the person affected. Rules 
of natural justice had been stated by Lord Denning, M.R. in (11) (1969) 2 
Ch D. 149 Schmidt v. Secretary of State for Home Affairs, in these terms :— 
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— ‘Where a public officer has power to deprive a person of his liberty or 
his property the general principle is that it has not to be done without 
his being given an opportunity of being heard and of making. represen- 
tations on his own behalf.” 

Thus on a conspectus of all the above decisions it is now well settled 

that the principles of natural justice can be invoked only in cases where 

the decision of the public officers affects fundamental rights or any other 
civil rights of a person. In the instant case the impugned decision of the 
respondent No. 1 does not affect any right whatsoever of the petitioner 
not to speak of any fundamental right of the petitioner. If there is any 
tight of the petitioner at all it is a mere right to have his offer considered 
along with the offer of the respondent No. 2 by the respondent No. 1. We 
have already held that the respondent No. 1 after consideration of the 
offers of the petitioner as wel! as of the respondent No. 2 have preferred to 
accept the offer of the respondent No. 2. The decision has not been made 
arbitrarily, capriciously or unreasonable but the sams has been made on a., 
fair and proper consideration of the two offers. As such there has been no 
discrimination by the respondent No. I at the threshold and no civil right 
of the petitioner being affected by the impugned decision the principles of 
natural justice cannot be invoked and the impugned order cannot be 
questioned on the ground of violation of the principles of natural justice 
as the petitioner was not given any opportunity of hearing before coming 
to the final decision by the respondent No. 1. There is, therefore no, 
merit in this contention and as such the same is overruled. 7 


14. The doctrine of promissory estoppel is not applicable to the 
instant case inasmuch as there was no concluded contract made between 
the petitioner and the respondent No. Lin the manner prescribed by 
Article 299 of the Constitution of India. It is now well settled that the 
contract entered into with the Government by party in order to be ‘valid 
must be made in the manner prescribed under Article 299 of the Consti- 
tution of India which corresponds to Section 175 of the Government 
of India Act, 1935 and a contract not made in the manner prescribed 
by’ the said provision will be void and of no legal effect as the 
requirement specified in Article 299(1) of the Constitution are manda- 
tory. This has been held in the cases reported (12) in AIR 1962 SC 113, 
Vhikraj Jaipuria v. Union of India, (13) AIR 1962 SC 554, H. S. Riky 
v. New Delhi Municipality (14) AIR 1962 SC 779, State of West Bengal 
v. B. K. Mondal and sons, (15) AIR 1962 SC 110, State of Bihar v. M/s. 
Karam Chand Thapar and Brothers Ltd. As there i3 no contract made in 
accordance with the provisions of Article 299 (1) of the* Constitution no 
question of promissory estoppel arises inthe instant case. It is well 
settled as observed in (16) AIR 1976 SC 2237, Exeise Commissioner, U.P. v. 
Ram Kumar that there can be no question of estoppel against the Gover- 
nment in the exercise of its legislative, soveriga or executive powers. This 
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decisien has been followed in later decision in (17) AIR 1977 S€ 2149. The 
Bihar Eastern Gangetic Fishermen Co-operative Society Ltd. v. Sipahi Singh 
and others where it has been held that the doctrine of promissory estoppel 
could not be pressed into service against the Government in exercise of 
its soverign, executive and legislative functions. In the instant case the 
power to carry on trade is an executive function as provided in Article 
298 of the Constitution and as such the doctrine of promissory estoppel 
cannot at all be invoked against the respondent No. L. : 

15. It has been next contended that the respondent No. 1 by its deci- 
sion dated 2nd May, 1977, agreed to grant licence in favour of petitioner. 
This decision though not expressed to be made in the form of a contract 
as prescribed by Article 299(1) of the Constitution of India and though 
not signed in the manner provided by the parties concerned yet on the 
basis of this representation the petitioner expended money for the construc- 
tion of kiosks and also for advertisements in order to procure clients for 
making advertisements in kiosks. The petitioner thus has changed his posi- 
tion to his prejudice and detriment and as such it has been contended that 
the respondent No. 1 cannot ignore the promise made by it aad cannot 
avoid performance to its obligation under the said promise. Reliance 
has been placed in this connection to the decision in (18) AIR 1968 SC 
718, Union af India v. Anglo Afgan Agencies etc. and (19) AIR 1971 
SC 1021, Century Spinning & Manufacturing Co. Ltd. v. Ulhasnagar 
Municipal Council and another. Neither of these decisions apply to the 
instant case. In Anglo Afgan Agencies’ case there was an export 
promotion scheme published by the Textile Commissioner under Section 3 
of the Imports and’ Exports (Control) Act, 1947 offering incentive to 
the prospective exporters of woollen goods to export woollen products to 
Afganisthan and to import raw materials of the total amount equal to 
100% of the FOB value of the exports and certificates to that extent will 
be issued by the Textile Commissioner. The Textile Commissioner, in 
that case did not arbitrarily issue certifizates for import of raw materials 
of the equal value of the goods exported to the respondents. It was held 
that the respondent who had acted to his prejudice relying upon ths 
representation made by the Union of India and its officers by the Export 
Promotion Scheme were not entitled at their will to ignore the promise 
made by the Government. The respondents have acted to their detriment 
on the basis of the representation and as such in equity the Government 
was bound to horour their promise and it was bound to fulfil the same. 
Similar observation was made in the case reported in AIR 1971 SC 1021 
(Supra) where it has been observed that when a promise has been made 
not to impese octfoi and the Century Spinning Mills acted on the same 
promise the Ulhasnagar Municipality was estopped from imposing octroi 
on the said Spinniig Mill. Public bodies are as such bound as private 
individuals to carry out representations of facts and promises made by 
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them relying on which other persons have altered their positions to their 
prejudice. These decisions have no application to the instant case as the 
petitioners in those cases did not seek to enforce any contractual right unlike 
this case. In the instant case no such representation has been made by 
the respondent No. 1 to the petitioner. It is the petitioner who made an 
offer to take licence of putting up kiosks on lamp posts in the Maidan 
area as wellas on VIP Road. The respondent No. 1 only laid down 
certain conditions for grant of such licence and asked the petitioner by 
letter dated 2nd May, 1977 that on acceptance of those conditions by the 
petitioner further steps in the. matter of grant of licence would be 
considered. Thus no decision was at all made to grant licence to the 
petitioner and no contract has, in fact, been entered into between the 
parties in the manner preseribed under Article 299 of the Constitution. 
Therefore it cannot be urged that the respondent No. 1 made certain 
representation to the petitioner and the petitioner acted on such represen- 
tation and changed his position te his prejudice. Moreover, in the 
instant case it is-a question of acceptance of offer of the petitioner for 
grant of licence and of making of a contract to that effect. Thus the 
matter falls within the domain of contract and as such the above deci- 
sions at all are not applicable to this case. 

16. The appellant in order to have a writ of Mandamus will have 
to show that he has a fundamental right or statutory right which imposes 
a legal duty on the public authority concerned and he has a legal right 
to its performance. In this case we have already held that the petitioner 
has neither any constitutional right nor any statutory right and as such 
the application for the writ of Mandamus as made by him is not main- 
tainable. A writ of Mandamus may be granted only in a case where 
there is a statutory duty imposed upon the officer concerned and the 
failure on the part of that officer to discharge that statutory obligation. 
This has been held by Supreme Court in (20) AIR 1966 SC 334, Lekhraj 
Satrandas Lalvani v. Deputy Custodian-cum-Managing. Officer, Bombay. 
This decision has been followed in AIR 1977 SC 2149 (Supra) and it has 
been observed that an application for grant of a writ of: Mandamus under 
Article 226 of the Constitution was not competent at the instanee of the 
persons who sought to enforce an obligation flowing from a contract 
which having net been made in accordance with the manner prescribed 
was not binding and enforceable. l 

17. In the premises aforesaid the appeal fails and is therefore 
dismissed without any order as to costs. The judgment and order of the 
learned Trial Judge is hereby affirmed. All interim orders are vacated. 

Mookerjee, J.: I agree. 

P. R. 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Dhires Chandra Chakraborty 
Decision: March 20, 1978 
Central Bank of India e Ses ... (PI) Petitioner 


Versus 
Sunil Kumar Paul i iia Opposite party* 


Indian Stamp Act (11 of 1899", Sec. 9— Notification under—Item no. 
99—Exemption of Stamp Duty—Hypothecation Deed comes within such 
exemption— Article 6 of Bengal Stamp Amendment Act not applicable to 
Hypothecation deed— Construction of Item no. 99. 

A Suit was instituted by the Central Bank of India against the 
opposite party praying for a decree for Rs. 83,371.56 p. upon a declara- 
tion that all stocks of certain machinery and goods are charged and 
hypothecated for payment of the Bank’s dues and for sale of such goods 
and machinery mentioned in the schedule to the plaint. The opposite 
* party did not appear in the suit and as such th: suit was taken up for 
hearing exparte. At the hearing the plaintiff wanted to prove the hypo- 
thecation deed. It appears that the said deeds bear stamps worth Rs. 
1.50 p and Refugee Stamps worth 10 p. each. The trial court took 
the view the said deeds should be stamped under Article 6 of the 
Bengal Stamp Amendment Act. Accordingly an enquiry was held in 
that respect. Thereafter the trial court by an order directed the 
plaintiff to put in the requisite stamp duty and a sum by way of penalty. 
The plaintiff filed an application for recalling the said order whereby the 
plaintiff was directed to pay thé requisite stamp duty and penalty. 
That application of the plaintiff was rejected, Hence the Rule. 

HELD: Itis true that Item no. 99 of the Notification issued under 
section 9 of the Indian Stamp Act has used the expression “as agreement 
relating, to the hypothecation of movable property’. But it will be 
incorrect to construe that Item 99 solely on the basis of that expression. 
The latter part of Item 99 makes it clear that the exemption relates 
to a deed of hypothecation for it states “where such hypothecation 
has been made by way of security for the repayment of money advanced 
or to be advanced by way of loan’. If Item no. 99 relates only to an 
unattested instrument evidencing an agreement relating to the hypothecation 
of movable property, there cannot be any question of any hypothecation 
to be made by way of security. 

On a proper construction of Item no. 99, it appears, that the said item 
exempts an unattested instrument of hypothecation. These deeds are covered by 
« the said notification, and as‘such exempted from payment of any stamp duty. 
Saktinath Mukherjee and Maloy Mohan Guha .. for the Petitioner 
No one aos cii for the Opposite party 

*Civil Rule No. 2875 of 1976. 
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The judgment of the Court was as follows :— 
` Dutt, J.: This Rule is at the instance of the plaintiff, the Central 
Bank of India and it is directed against Order No. 21 dated June 1, 1976 
and Order No. 23 dated June 25, 1976 of the learned Sub-ordinate Judge, 
8th Court, Alipore. 

2. The suit in which the impugned orders were passed, has been 
instituted by the petitioner against the opposite party, inter alia, praying 
for a decree for Rs. 83, 371.56 P. upon a declaration that all stocks of 
Calcium carbonate power, spindle, oil, raw rubber etc. and machinery 
and other kinds of raw materials are charged and hypothecated for pay- 
ment of the dues of the petitioner, Further, the petitioner has prayed for 
a decree for sale of the said goods and machinery mentioned in Schedule 
*G’ to the plaint by public auction or by private treaty with liberty to the 
petitioner to appropriate the sale proceeds thereof after defraying there- 
from costs, charges and expenses of the sale in protanto satisfaction of 
the claims of the petitioner, interim interest and interest on judgment. 

3. The opposite party did not appear in the suit and, as such, it 
was taken up for hearing exparte. At the said exparte hearing of the 
suit, the petitioner wants to prove the said hypothecation deeds dated 
September 14, 1973 and March 23, 1973 in respect of movable properties 
as described in the Schedule to the said documents. The deeds bear stamp 
worth Rs. 1. 50 and refugee relief stamp worth 10P. each. 

4. The learned Subordinate Judge took the view that the deeds 
should be stamped under Article 6 of the Bengal Stamp Amendment Act. 
He directed the Sheristadar to check and report about the stamp duty and 
penalty to be paid by the petitioner on the said deeds. The hearing was 
adjourned. Thereafter, by his order dated June 1, 1976 the learned 
Subordinate Judge directed the petitioner to put in the stamp duty and 
penalty as per the report of the Sheristadar. The petitioner filed an 
application for recalling the said order dated June 1, 1976. It was cont- 
ended on behalf of the petitioner that as per the Notification issued by 
the Central Government such hypothecation deeds were exempted from 
payment of stamp duty under section 9 of the Indian Stamp Act. The 
learned Subordinate Judge overruled the said contention of the petitioner 
and rejected the said application. Hence this Rule. 

5. Mr. Saktinath Mukherjee, learned Advocate appearing on behalf 
of the petitioner, has produced before us a copy of Mulla’s Indian Stamp 
Act, 1899, Third Edition, which contains the Notification under section 
9 of the Indian Stamp Act. The Notification is, inter alia, as follows :— 

“Financial Department No. 6 of the 12th September 1931. In 
exercise of the powers conferred by section 9, clause (a) of the Indian 
Stamp Act, 1899(11 of 1899), and in supersession of all previous 
notifications issued from time te time under the said clause of the said 
section, the Governor General in Council is pleased to reduce, to the 
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extent set forth in each case, the duties chargeable under the said Act 
in respect of the instruments hereinafter described under Nos. 3,4,10, 
23, 25, 48, 74, 89, 90, 91, 98, 102, 109, 110 and 111 and to remit the 
duties so chargeable in respect of instruments of the other classes 
Dereinadler described. 
99. Unattested instrument evidencing an aareenient palatine to the 
hypothecation of moveable property, where such hypothecation has 
been made by way of security for the repayment of money advanced 
or to be advanced by way of loan or of an existing or further debt.” 
The learned Subordinate Judge has taken the view that Item No. 99 under 
the said Notification exempts from stamp duty an agreement relating to 
the hypothecation of movable property and not a deed of hypothecation. 
In that view of the matter, it has been held by the Jearned Subordinate 
Judge that the deeds of hypothecation which do not evidence an agree- 
ment relating to the hypothecation of movable property are not exempt 
from stamp duty under item 99 of the said Notification. 


6. Weare, however, unable to accept the said reasoning of the 
learned Subordinate Judge. It is true that Item 99 states “as agreement 
relating to the bypothecation of movable property”. But it will be incor- 
rect to construe that Item solely on the basis of the said expression. The 
latter part of Item 99 makes it clear that exemption relates to a deed of hy- 
pothecation, for it states” where such hypothecation has been made by way 
of security for the repayment of money advanced or to be advanced by 
way of loan”. If Item 99 relates only to an unattested instrument eviden- 
cing an agreement relating to the hypothecation of moveable property, 
there cannot be any question of any hypothecation to be made by way of 
security. 


7. Ona proper construction of the said Item 99, we are of the view 
that it also exempts an unattested instrument of hypothecation. In the 
instant case, the deeds in question are unattested deeds of hypothecation 
and they are, therefore, covered by the said Notification. In these circu- 
mstances, the learned Subordinate Judge was not justified in imposing 
payment of stamp duty on the said deeds of hypothecation. In view of 
Item No. 99 of the said Notification, the said deeds are exempt from pay- 
ment of any stamp duty. 

8. In these circumstances, the orders of the learned Subordinate 
Judge dated 1.6.76 and 25.6.76 are set aside, The learned Subordinate 
Judge is directed to admit the said deeds of hypothecation in evidence 
without any stamp duty. if such admission is not otherwise barred. The 
Rule is thus made absolute. There wili be no order as to costs. 

Chakraborti, J. : I agree. 

S. P. M. 
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[ CIVIL REVISIONAL JURISDICTION } 
Before Justice Mrs. Jyotirmoyee Nag 
Decision: June 23, 1978 
Baidyanath Roy & Ors. a He Petitioners 
Versus 
Sm. Anej Bibi Opposite party* 


Constitution of India -- Article 227— - Application under — Maintainabi- 
lity—Order complained of being order of District Judge acting as appellate 


authority under section 29 (3) of the West Bengal Premises Tenancy . 
Act 1956, 


West Bengal Premises Tenancy Act (12 of 1956’, Sec. 34— Application 
by tenant for obtaining Rent Controller’s permission to effect repairs— 
Whether such application would lie being presented by statutory tenant. 

Three tenants occupying three different portions of one premises 
filed a joint petition under section 34 of the West Bengal Premises Tenancy 
Act, 1956 for obtaining the requisite permission of the Controller for 
effecting necessary repairs in respect of the premises in their respective 
occupations. The Rent Controller by his Order dated 19.2.76 granted 
the requisite permission for cffecting the necessary repairs. Tre said 
order of the Controller was being challenged by the landlord in appeal 
before the learned District Judge exercising powers uader section 29 of 
the Act, and after hearing the parties, the learned District Judge 
set aside the order of the Controller. Being aggrieved by the appellate 
judgment and order, the tenants moved an application under Article 227 
of the Constitution of India and obtained a Rule. 

At the hearing of the Civil Rule, the landlord opposite party 
raised a preliminary objection as to maintainability of the application 
under Article 227 of the Constitution of India in view of the 42nd 
Amendment of the Constitution. 

HELD: The Rent Controller is not a ‘Court? but a persona desi- 
gnata. It has been argued on behalf of the petitioners that under section 
29(1) of the West Bengal Premises Tenancy Act, an appeal lies from 
every order of the Controller to the District Judge and therefore the 
District Judge is a court within the meaning of Article 227(6) of the 
Constitution. But that contention is not tenable. The ‘judgment’ within 
the meaning of Article 227(6) must be regarded as the judgment of a 
‘Court’. If the Controller be not a court but a persona designata, an 
appeal to the District Judge as per section 29(1) of the Act does not 
make thar judgment of the District Judge the judgment of the Court. An 
appeal is nothing but a continuation of the proceeding before the Controller. 
The District Judge is therefore an appellate authority under section 
29(3) of the W. B. Premises Tenancy Act. That being the position, the 
application under Article 227 is not maintainable, 

*Civil Rule no. 2743 of 1977. 
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A Statutory tenant is not entitled to claim any relief as provided in 
section 34 of the West Bengal Premises Tenaney Act, 1956. 
Kalidas Basu and Nandalal Shaw oa .. for the Petitioners 
J. Islam and S. N. Jas Jg oN .. for the Opposite party 


The judgment of the Court was as follows :— 

This Rule is directed against the judgment passed in Misc. Appeal 
No. 20 of 1976 setting aside the order dated 19.2.76 passed by the learned 
Rent Controller of Rampurhat in Misc. Case No. 234 of 1974 under 
Section 34 of the West Bengal Premises Tenancy Act, 1965. An applica- 
tion under Section 34 of the West Bengal Premises Tenancy Act for per- 
mission to repair the premises of the petitioners was made before the 
learned Rent Controller and by his order dated 19.2.76 the learned Rent 
Controller was pleased to grant permission to the petitioners in that case 
to make the necessary repairs at a eost not exceeding six months rent. 
Against that the landlord preferred an Appeal and the learned Appellate 
Officer was pleased to set aside the order of the Rent Controller as stated 
above. In that case before the Rent Controller there were tbree peti- 
toners who were the tenants in respect of three different portions of the 
same premises. So far as these tenants are coneerned, the landlord had 
instituted an Ejeciment Suit after giving notice to the tanants under 
Section 13(6) of the West Bengal Premises Tenancy Act. Two of the 
suits against two of the petitioners were withdrawn and the landlord ac- 
knowledged them as tenants and they continued to be in possession of 
the premises as tenants. So far as third tenant was concerned a decree 
for eviction was passed by the learned Munsif against him, against which 
he preferred an appeal which was pending at the time when the applica- 
tion under Section 34 of the West Bengal Premises Tenancy Act was made 
on behalf of the petitioners. The point that was taken before the Appe- 
Hate Officer is this that after a notice under Section 13(6) of the West 
Bengal Tenancy Act determining the tenarcies of the tenants petitioners 
were given by the landlord they ceased to be tenants in the strict sense 
of the term and, therefore, the relief u/s 34 of the Act could not be made 
available to them. This may apply so far as third petitioner against 
whom a decree for eviction had been givien but the suits against other 
two petitioners having been withdrawn by the landlord and she having 
acknowledged them as tenants they are deemed to be in possession of 
the premises according to the provisions of Section 34 of the West Bengal 
Premises Tenancy Act and they can certainly make a prayer to be permitt- 
ed to make the necessary repairs if the land-lord did not effect the same. 

2. The third petitioner, however, cannot claim that relief in view 
of the definition of the word ‘tenant’ under Section 2th) of the Act. 
Now a point was been taken on behalf of the opposite party in this case, 
that this application under Article 227 of the Constitution is not 
maintainable in view of the recent Amendment of the Constitution. 
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The Rent Controller is not a Court and is a persona designata. 
This has been held in several cases and that is well-settled and 
I need not quote those cases. But it has been argued on behalf 
of the present petitioners that u/s. 291) of the W.B.P.T. Act an 
appeal lies from every order passed by the Rent Controller to the 
District Judge, and therefore, it is contended that the District Judge is a 
Court within the meaning of Artiele 227(6) of the Constitution which is 
in the following term: ‘‘Nothing in this article shall be construed as 
giving to a High Court any jurisdiction to question any judgment of any 
inferjor Court which is not otherwise subject to appeal or revision”, The 
judgment must be the judgment of “a Court”. If the Rent Controller 
is not a Court but a persona designata as I have already stated above, 
an appeal to the District Judge as provided u/s. 29(1) of the West Bengal 
Premises Tenancy Act does not make that judgment of the District Judge 
the judgm:nt of a Court. An appeal is a coatinuation of the proceeding 
before the Rent Controller. The District Judge is an appellate Officer u/s. 
2913) of the said Act. As such, the present application under Article 
227 is not maintainable. 

3. Accordingly, the Rule is discharged. There will be no order for costs. 

N. C. §. 


[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Salil Kumar Roy Chowdhury 
Decision : May 29, 1978 
Bijan Bhusan Mukherjee ee vig ...-Applicant 
Versus 

State of West Bengal & Ors. ... at ...Respondent* 

West Bengal Service Rules (Part-I,) Rule 72 ib), 74—West Bengal 
Service (Classification, Controls and Appeals) Rules, 1971—Articles 311, 302 
of the Constitution. 

On the 12th of August, 1959, the petitioner joined as a Lower 
Division Assistant of the Finance Department, Government of West 
Bengal. On the ist of April 1964, the petitioner became permanent in the 
post of Lower Division Assistant. On the 22nd of November 1965, the 
petitioner promoted to officiate as the Upper Division Assistant. On 29th 
November 1973 the petitioner was confirmed in the Upper Division Assi- 
stant. It appears that by the Memorandum no. 3009-F dated the 2Ist 
May 1974, the Finance Depart. Government of West Bengal issued an 
order laying down the principle for guidance of the Finance Department 
in respect of promotion, confirmation, erossing of Efficiency ‘bar and 
several anciliary benefits in respect of Government employees regarding 

* Matter No. 786 of 1977. 
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presence or absence of the days of “Bundhs”, “Cease Work” or “Strikes”. 
Prior to the said order by a Memo no. 7119-F, FIS- 25-72 dated the Ist 
December !972, by an order of the Finance Department of Government 
of West Bengal, principles to be followed in matter of promotion was 
laid down. There isa change in the Government after the last general 
election in March 1977, and thereafter, by an order dated 8th July 1977 
of the Finance Department, Government of West Bengal, certain clauses 
of the said order dated the Ist December 1972, were deleted and certain 
clauses were amended. By another order dated 23rd of April 1977 of 
the Finance Dept. Government of West Bengal, various circulars and 
Memorandum issued in connection with the implementation and operation 
of various orders were cancelled. 

By an order dated the 8th October 1975, the petitioner along with 
other persons were appointed to officiate in the New/Intermediate 
Selection Grade Post of Upper Division Assistant which was created by 
an order dated the 18th of May 1975, with effect from Ist of August 1974. 
. Thereafter, by an office order ‘of the Finance Department, Government of 
West Bengal, dated 22nd day of December 1976, the petitioner and six 
other persons who were permanent U.D.A. officiating in the New/Inter- 
mediate Selection Grade post for U.D.A. were appointed provisionally to 
officiate in the post of Head Assistant in the Finance Department with 
effect from 20th December 1976 until further order against the vacancy 
shown against each of them. The petitioner appears to have been appoi- 
nted as officiating in the post of Head Assistant in place of Panchu Gopal 
Mitra who was appointed Section Officer in the Finance Department. 
It also appears that by an order no. 6276-F of the Finance Department 
dated 28th July 1977, the suspension order of Nripendra Narayan Chakr- 
aborty, the respondent no.5 herein was withdrawn and he resumed 
his duties on the 28th July 1977. 

AS a Consequence thereof another order dated Ist September 1977 
was issued reverting the petitioner to the post of U.D.A. New/Intermediate 
Selection Grade in the after-noon of 27th July 1977. The petitioner has 
challenged the said order dated Ist September 1977 under Article 226 of 
the Constitution. The Rule was made absolute. 

HELD: f(a) If there ts any employee officiating in a particular post 
and due to resumption of office of another employee in the same post the 
requisite number is filled up and the question of the employee being reverted 
to his original post arises. But, if there is any leave vacancy for more 
than two months, as a general rule such leave vacancy should be filled up by 
the officiating employee who would have otherwise, had to go back to his 
original substantive post. : 


{b} Although in the case of respondent no. 6 a post was created 
after he came back as there was no berth available only with a view to not 
to leave him out, it was not done in the case of the petitioner. There was 
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no difficulty in retaining the petitioner in his officiating post as Head 
Assistant even the respondent no. 3 as there was a leave vacancy for more 
than 2 months. 

(c) It is clear that inspite of specific orders made by this court in this 
application, the State Government has not carried out the same but by 
making appointments with retrospective effects has made an attempt to circu- 
mvent the said order; if possible. In my view, the said orders have been 
both in substance and in spirit clear violation of this courts order and it 
would have been proper for the State Government to take leave of this ‘Court 
before making such appointments which appears to be indirectly if not dire- 
etly violating an order of this Court passed in this application. 

(d) Whena totally unauthorised Act which is without jurisdiction is 
challenged, the bar under Article 226(3) of the Constitution would not apply. 
The present writ petition seems to be the only possible remedy open to the 
petitioner to get any relief on proper grounds. 

(e) Where the Government does not produce the Confidential Chara- 
cter roll it may be inferred that had it been produced nothing ane against 
the petitioner could have been found. 

(f) The petitioner should have been appointed in the leave vacancy, 
the State Government has created supernumarary post to avoid revarsion an 
employee like respondent no. 6. But the petitioner being similarly situated 
was not given a berth there by creating a supernumarary post. Thisis a 
clear case of discrimination and is hit by Articles 14 and 16 of the Consti» 
tution. 

(g) After the change of the Government in 1977, various Service 
Rules made by the previous Government have been altered, set aside or 
cancelled but whatever may be the policy of the political party in power, 
the security of the Government servants and the tenure of their, respective 
services should be maintained so'as to ensure efficient, faithful and smooth 
running of the Government machinery by Government servants. 

(h) Although reversion as such is not always reduction of rank, 
but where the employees suffer from penal consequences the petitioner is 
entitled to be protected by Article 311 of the Constitution. 

(i) The impugned order of reversion is violative of Articles 14 and 
16 of the Constitution, 
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The judgment of the Court was as follows :— 


This is a writ petition challenging an order of reversion dated the 
lst of September, 1977, on the groud inter alia, of malafide, discrimina- 
tory, violative of Article 311(2) of the Constitution of India, illegal, 
irregular, violative of the principles of natural justice and bad ia law. 
It is also challenged on the ground of with holding the salary of the peti- 
tioner for the month of August, 1977, which act amount to punishment. 


The relevant facts appear to be as follows :— 


2. On the 12th of August, 1959, the petitioner joined as a Lower 
Division Assistant of the finance dept., Govt. of West Bengal. On the 
Ist of April, 1964, the pelitioner became permanent in the post of Lower 
Division Assistant. On the 22nd of November, 1965, the petitioner was 
promoted to officiate as the Uper Division Assistant. On the 29th of 
November, 1973, the petitioner was confirmed in the Upper Division Assi- 
stant post. It appears that by the Memorandum No. 5009-F dated the 
21st of May, 1974, the finance dept. of Govt. of. West Bengal issued an. 
order laying down the principles for guidance of the finance dept, in respe- 
ct of promotion, confirmation, crossing of efficiency bar and several ancili- 
ary benefits in respect of government employees regarding presence or abse- 
nce on the days of “Bundhs’’, “Cease Work” or “Strikes”. The relevant 
portion is set out hereunder :— 

“In deciding the cases of promotion, confirmation, crossing of effi- 
ciency bar and other marginally noted anciliary benefits in respect of 
Government Employees, there presence or absence on days of “Bundhs”’, 
“Cease Work” or “Strikes” shall also be taken into consideration along 

with other relevant factors. In this connection attention is drawn to 
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Rules 3B and 3C of the West Bengal Service Rules Part 1 and Rule 
27 of the West Bengal Government Servants Conduct Rules, 1959. 

In all pending cases of promotion, confirmation; crossing of effici- 
ency bar and other marginally noted anciliary benefits, no order shall 
be passed and no order in this respect which has not yet been imple- 
mented shall be implemented until the records of the employees 

> concerned are verified and all relevant factors including his attendance 
and non-attendance on days when calls for “Bundhs”, “Cease Work” 
or “Strikes” were given are ascertained. A sample form with a set of 
likely entries in this respect is enclosed herewith for guidance and use. 

The Commissioner or Secretary concerned for each department 
shall take steps to ensure that the above directions are cemplied with 
in all offices under his control from the Secretariat to the Directorate, 
district and all subordinate levels”. 

3. It also appears that (prior to the said order by a Memo No. 
7119-F. F{S-25-72 dated the Ist of December, 1972, by an order of the 
finance dept. of Govt. of West Bengal principles to be followed in matter 
of promotion was laid down) which is set out hereunder : 

Government of West Bengal 
Finance Department 
Audit Branch 
No. 7119-F-FIS-25-72. Calcutta, Ist December, 1972 
MEMORANDUM 

Subject : Principles to be followed in the matter of premotion. 

4. Forsome time past the question of laying down a uniform 
principle to be followed in the matter of promotion was wnder considera- 
tion of the government. The matter has been carefully considered and 
governor has been pleased to lay down the following principles for guidan- 
ce of all concerned in supersession of previous order. 

(a) A government servant should be selected for promotion on 
grounds of merit and suitability in all respect and not of seniority. 

(b) Seniority should be taken into account only when it is impo- 
ssible to choose between two or more persons on grounds of merit 
alone, A 

2. Itis considered necessary to indicate some guidelines in dete- 
rmining merit. The following factors should therefore be taken into 
consideration in deciding merit, : 

(a) The annual confidential report of the competent officer in tbe 
prescribed form should be given due weight in considering cases of 
promotion taking into account reports relating to paragraphs (b) and 
íc) below. : 

(b) Satisfactory work based on periodical reports which in case of 
certain categories should involve report on maintenance of case records, 
diaries etc. and on out put of work according to the approved norm. 
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(c} The conduct of government servants who resort to- cease 
work and or indulge in acts of indiscipline like slogan shouting, holding 
meeting etc. within office premises during the prescribed office hours 
and or resort to or in any way abet strike for any period in violation 
of the provisions in Rule 3(C) of West Bengal Service Rules, Part I, 
and Rule 27 of West Bengal Govt. Servants Conduct Rules. 

3. It is further impressed on all authorities empowered to appoint 
a Govt. servant on promotion that 

(a) Promotion should be regarded as being made in the interest 
of the public service and not of the individuals, 

(b) In choosing a man for promotion the criterion should be the 
good which the organisation will stand to gain by the promotion of 
the particular man rather than another ; 

(e) Aman should be promoted not asa reward for the good 
work which his record may show him to have done in the past, but 
in the expectation to which his past record may justifiably give rise that 
he will do good work in future in the post to which it is proposed 
to promote him. 

Sd/-S.R. Das 
Financial Commissioner and 
Secretary. 

5. It can be judicially notieed as a notorious fact that there is a 
change in the government after the last general election in March, 1977, 
and thereafter, by an order dated the 8th of July, 1977 of the finance dept., 
Government of West Bengal, certain clauses of the said order dated the 
Ist of December, 1972, were deleted and certain clauses were amended. 
The said order is set Out hereunder : -- 

Government of West Bengal 
Finance Department 

Audit Branch . 

No. 5651-F ~ Calcutta, 8th July. 1977 
MEMORANDUM . 

The question whether the provision contained in para 2(c) of this 
Dept, Memorandum No. 7119-F dated the 1.12.72 should continue to 
operate in the context of withdrawal of this Department Meme No, 5009-F 
dated 21.5.74 and No. 3060(36)-F dated 10-4-76 has been under consider- 
ation of Government for sometime past. After due consideration the 
Governor has been pleased to decide that clause (c) in para 2 of Finance 
Department Memo No. 7119-F dated 1.12.72 shall be deleted. Conseq- 
uently in clause.(a) and (c) the words paragraph (b) shall be substituted. 

Sd/- A.K. Mukherji 
Special Commissioner & E O. Secretary to 
the Government of West Bengal Finance 
Department. 


` 
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©. It also appears that (by another order dated the 23rd of April, 
1977, of the Finance Dept. Govt. of W.B., various circulars and memo- 
randum issued in connection with the implementation and operation of 
various orders were cancelled.) The said order dated the zag of April, 
1977, is set out hereunder : 
(To be substituted for the Order bearing the same number: and 
date) . A 
Government of West Bengal 
Finance Department Audit Branch 
No. 3414-F. Dated, Calcutta, 23rd April, 1977. 
MEMÓRANDUM 
The Governor is pleased to decide that Finannce Department 
Memo No. 5009-F dated 21.5.74 and No. 3060(36)-F dated 104.76 will 
cease to be operative with immediate effect. 


1. No. 5716-F dt. 16.8.75 All other Circulars and Memo- 

2. No. 6392-F dt. 8 9.75 Tanda issued in connection with 

3. No. 6930-F dt. 30.9.75 - theimplementation of the above 

4. DO. No. 455(25)/76-CS two Memoranda including those 
dt. 31.5.76 noted in the margin are hereby 

5. No. 5505(36)-F dt. 18.6 76 cancelled. 

6. D.O. No. 620/76-CS dt. 29.7.76. 


Sd/- A. K. Mukherji. 
Special Commissioner & Ex-Officio 
Secretary, Finance Department. 


1. By another order being Memo. No. 5652/F dated the 8th of 
July, 1977, as a follow up of the eancellation and withdrawal of various 
previous orders passed by the Government under the previous regime, 
decision and principles in respect of employees of the Finance Dept. were 
laid down. Fhe said order is set out hereunder : 
Government of West Bengal 
Finance Department 
Audit Branch 
No. 5652-F. 
MEMORANDUM 
Calcutta, 8th July, 1977. 
In the context of withdrawal of Finance Dept. Memo. No. 5009-F 
dated the 2lst of May, 1975, and Ne. 3060/36) dated 10.4.76 and cancella- 
tion of other ancillary circulars under this department Memo. No. 3414-F 
dated 23.4.77 the question whether any retrospective effect tan be allowed 
to the affected employees in respect of benefits like crossing of efficiency 
bar, appointment of New/Intermediate selection Grade, promotion to 
higher posts, confirmation in service/post, declaration of quasi pzrmanent 
service, or service with permanent status, bringing to class IV contingency 
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staff under regular temporary establishment and ion of work- 
eharged staff in the regular establishment has been under consideration 
of Government for some time past. 

After careful consideration of the matter - the. Governor ‘has been 
pleased to decide as follows :— 


1) The competent authorities may permit the employees to cross 
efficiency bar with retrospective effect from the due date subject to usual 
conditions, Arrear payments if any, shall be allowed in such cases. 

2} The competent authorities may appoint the affected employees 
to New/Intermediate Selection Grades with retrospective effect where 
vacancies remain unfilled subject to fulfilment of other conditions. 

3) The competent authorities may give such employees promotion 
to Higher posts with retrospective effect if vacancies remain unfilled 
subject to fulfilment of other conditions. 

4) The competent authorities may confirm a Govt. servant in a 
cadre/post with retrospective effect if suitable vacancy remains unfilled 

or be available subject to fulfilment of usual conditions. 
5) The competent authorities may declare temporary government 
employees to be in quasi-permanent service or in service with permanent 
status with retrospective effect subject to fulfilment of usual conditions. 

6) The competeiit authorities may bring class IV contingency 
staff under regular temporary establishment with retrospective effect and 
also absorb work-charged staff in the regular establishment with retrospec- 
tive effect provided other requirements are fulfilled.” 4 

In the mean time, there was an order dated the 29th of June, 1977, 
issued by the Goverment of West Bengal Home Dept., Political, laying 
down the terms and conditions of reinstatement of dismissed employees 
inter alia on political grousds which are as follows :— 

Government of West Bengal 
Home Department 
g Political 
No. 1583-PS Order Calcutta 
The 29th June, 1977. 

8. The undersigned is directed by order of the Governor to say 
that the Government have since reviewed the policy relating to the case 
of State Government Employees, other police personnel, who had been 
dismissed from service in the past by invoking provisions of proviso 
(c) of Articles 31l(2) of the Constitution_of India. It has been decided 
that all such State Government employees who were so dismissed from 
services should be reinstated immediately. 

2. The undersigned is also directed by order of the Governor 
to say that the Governor has been pleased to lay down the 
. following terms and conditions for reinstatement : 
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(i) That the period between the date of dismissal from service 
and the date of joining in respect of each of such employees shall be 
treated as duty for the purpose of leave, increment, promotion, seni- 
ority, pension and other service and retirement benefits : 

(ii) That forthe intervening period the employee shall be paid 
fall pay and other admissible allowances to which he would have 
been entitled if he had not been dismissed ; 

(iii) That where the reinstated Government employees has 
secured employment during any period between dismissal and joining 
the amount payableto him after reinstatement for the intervening 
period shall be reduced by the emoluments earned by him during 
such employment. 

(iv) That while making the payment to the employees con- 
cerned the actual amount of compassionate allowances paid to him 
according to the order of Court or otherwise if any, during the 
intervening period should be recovered in full. 

(v) That the head of fhe concerned department is hereby 
authorised to create such permanent or temporary post as may be 
necessary where no suitable post is available to accommodate a 
Specified employee now reinstated, subject to the conditions that 
such post will be adjusted against the next available vacancy. 

3. This has the concurrence of the Finance Dept. vide their 
U/O No. Group P MISC 274 dated the 28th of June, 1977.” 

9. Therefore, it is quite clear from the above that with the change 
_Of the government there were changes in the policy and prineiples for 
appointment, promotion etc. of the government employees in the 
Finance Department. 

10. It appears that by an order dated the 8th of October, 1975, 
the petitioner along with other persons wete appointed to officiate in 
the New/Intermediate Selection Grade Post of Upper Division Assistant 
which was created by an order dated the 18th of May, 1975, with effect 
from Ist of August, 1974. Thereafter, by an office order of the Finance 
Dept., Govt. of West Bengal dated the 22nd of December, 1976, the 
petitioner and six other persons who were permanent U.D.A. officiating 
in the New/Intermediate Selection Grade Post for U.D.A. were appointed 
provisionally to officiate in the post of Head Assistant in the Finance 
Dept. with effect from 20th of December, 1976, until further order 
against the vacancy shown against each of them. The petitioner 
appears to have been appointed: as officiating in the post of Head 
Assistant in place of Panchu Gopal Mitra who was appointed 
Sectional Officer in the Finance Department. It also appears that by 
an order No. 6276-F, of the Finance Dept., Govt. of West Bengal, 
dated the 28th of July, 1977, the suspension order of Nipendra Nirayan 
Chakrabarty the Respondent No. $ was withdrawn and he resumed his 
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duties on the 28th of July, 1977. As a consequence thereof the im- 
pugned order of the Finance Dept. being No. 7745-F dated the Ist of 
September, 1977, was issued. The said order is set out hereunder : 
Annexure “B” l 
7 Government of West Bengal 
Finance Department 
Audit Branch 
Caleutta, Ist of September, 1977. 
ORDER 
Conséquent upon the withdrawal of the order of suspension of 
Shri Nripendra Narayan Chakrabarty, Head Assistant, of this Dept. 
(Vide Officé Order No. 6276-F dated 28.7.77) and his resumption of 
duties on 28.7.77 the Juniormost officiating - Head Assistant of this 
Department Shri Bijon Bhusan Mukherjee, is reverted to the post of 


Upper Division Assistant (New/Intermediate Selection Grade) in the 
afternoon óf 27.7.77. 


No. 7745 


Sd/- N. R. Bhattacharyya 
Deputy Secretary to the 
Government of West Bengal 
11. It also appears that by another order of the same date, that is, 
lst of September, 1977, a temporary post was cteated in the U.D.A. in 
the New/Intermediate Selection Grade over and above the admissiblė 
strength on the basis of- the preseribed percentage. This order was 
passed, as alleged by the petitioner, only to accommodate the Respon- 
dent No. 6, Biswajit Das. It appears that the petitioner has made 
representation for allowing him to officiate in the leave vacancy in the 
post of Head Assistant as there was clearly one leave vacancy and he 
also submitted that he should not be reverted to his original post. The 
said letter-is set out hereunder: 
To i 
The Special Commissioner & 
Secretary, 
Finance Department, 
Government of West Bengal, f 
Writers Buildings, i 
Calcutta. 
Sir, ’ i i 
With due respect I beg to submit the uni fact for your 
kind immediate action. 


That I am, permanent U.D. Assistant haai Selection Grade and 
Offg. as Head Assistant in the Finanee Dept. ftom 20.12. 76. Oa 28.7.77, 
Shri Nripendra Narayan Chakraborty, a suspended H.A, of this Dept. 
joined in this Dept. and consequently the question of rėversion from the 
post of H. A. has arisen and for this purpose, a proposal for the. 
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creation of a supernumary post of H.A. in this dept. in order to save the 
hardship of the Juniormost Head Asstt. of this dept. from reversion is 
under consideration of Govt. in this dept. 

Now, since I being the juri»rmost H A. of this Dept. the question 
of reversion from the post of H. A. has arisen in my case and 
accordingly my name is being shown in the Acting Arrangement as U.D.A 
(S.G.) for drawal of my pay for the month of January, 1977. 

There is leave vacancy inthis dept. w.e.f. 28.7.77 due to the 

‘taking of leave of one of H.A. of this dept. for more than two months. 
It is the age old practice of the Secretariat that the juniormost H.A. 
instead of reversion is allowed to officiate in such leave vacancies. But 
in my case, this procedure is not being followed and I am going to 
be reverted even when there is clear one leave vacancy in this dept. 

I, therefore, pray that you will kindly consider my ease and 
allow me to officiate in thè leave vacancy in the post of Head Asstt. 
in order to save me from pecuniary losses in case of my reversion to the 
post of U.D. Asstt. 

Hope, you will do the needful and oblige. 

Calcutta, , - Yours faithfully, 
The 9th August, 1977. Sd/-Bijan Bhusan Mukherjee. 
12, It is an admitted position that the petitioner worked as U.D.A. 
up to 3Ist of August, 1977, and his salary was withheld without any rea- 
son being given to him and he made a representation by a letter dated the 
31st of August, 1977 a copy of which is set out hereunder :— 
To 
The Financial Commissioner & 
Secretary, 
the Govt. of West Bengal, 
Writers Buildings, 
* Calcutta. 
Sir, 

With due respect I beg to state the following facts for your 
information and necessary action. 

That I am permanent Upper Division Assistant holding selec- 
tion grade and officiating as Head Asstt. in the Finance Dept. But 
it is ‘surprising to me that to-day when all the employees of the Finance 
Dept. are drawing their salary, I have, for reasons not known to me, 
been deprived of my legitimate due. On enquiry I understand that my 
name was not included in the salary bill for the month of August, 1977. 

Sir, I attended office regularly throughout the month. I have 
worked regularly in the office upto 7.30 P.M, to 8. P.M. throughout the 
month for the preparation of Budget estimates etc. As far as I knew I 

` have committed no such fault that can prevent the Govt. from paying 
‘me my regular monthly salary. 

In these circumstances I pray to your good-self to take such 


á 
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action as deemed necessary so as to enable me to draw my salary 
immediately and maintain my family as usual. 
Yours faithfully, 


Calcutta, Sd/-Bijan Bhusan Mukherjee 
Dated The 3ist August, E Head Assistant, 
1977. ` Finance (Budget) Deptt. 


13. Thereafter, the petitioner moved this writ petition on the 2nd 
of September, 1977, and Rule was issued in terms of prayers (a), (b) and 
(c) and it was made returnable four weeks thereafter. It also transpires 
that by an order dated the 7th of September 1977, made by this Court 
in this application the petitioner was directed to be paid by the Respon- 
dent his salary as Head Assistant for the month of August, 1977, and 
no post of Head Assistant to be filled up until the hearing of this Rule. 
It now transpires that subsequently by a, series of orders all dated the 28th 
of December, 1977, temporary posts were created in. the Finance Dept. 
aad several appointments were made. Those orders all dated. the 28th 
of Deember, 1977, are set out hereunder :— 


Govt. of West Bengal ` 
Finance Dept. 
Audit Branch. 
No. 11400-F 
From: Shri N. R. Battacharyya 
Deputy ee 
To: The Accountant General, 
West Bengal. i 
` The 28th December, 1977. 
Sir, 

I am directed by order of the Governor to say that the Governor 
bas been pleased to sanction the creation of two temporary posts of 
Section Officer in Finance Dept. in the usual scale of pay and allowances 
one with effect from 1.6.74 and the other from 10.2.75 and upto 28.2.78 
for the present. These posts will be adjusted against the next available 
vacancies in the temporary post of Section Officer. 

The charges will be met from the appropriate Head under “252- 
Sectt. General Services-I Sectt. (2)-Finance Department” in the State 
Budget. i 

Yours faithfully, 

Sd/- N.R. Bhattacharyya, 
. Deputy Sccretary to the Govt. 
z Toa of West Bengal. 
No. 11400/1(1)-F dated 28.12.77, 
Copy forwarded for iifoematton to the Accounts Officer, West 
Bengal Secretariat. 
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Deputy Seçretary to the Govt. of West Bengal. 
Govt. of West Bengal ~ 
Finance Dept. 
f Audit Branch. 
No. 11406-D. ‘« Calcutta the 28th Dec., 1977. 


NOTIFICATION 

Shri Nripendra Narayana Chakrabarty, Head Assistant of- this 
Department i is hereby appointed to officiate in the post of Section Officer 
of this dept. in the scale of Rs. 600-860/- plus special pay of Rs. 50/- per 
month created in G.O. No. 11400-F dated the .28.12.77 with effect from 
1.6.74 and until further order. , 
= Sd/- N.R. Bhattacharyya, 

Deputy Secretary to the 

Government of West Bengal. 


No. 11406/1(3)-F. 
Copy forwarded for information to : 

1. The Accounts Officer, West Bengal Secretariat, 

2. The Accountant General, West Bengal, 

3. Shri Nripendra Narayan Chakrabarty, Head Assistant: 

Sd/-N.R. Bhattacharyya 
Deputy Secretary to the 
Government of West Bengal. 


Government of West Bengal 
Finance Department: 
Audit Branch. 


Calcutta 
The 28th Dec., 1977. ~ 
OFFICE ORDER 
Shri Bhabotosh Roy, permanent Upper’ Division Assistant of this 
Dept. is hereby appointed to officiate in the post of Head Assistant of 
this Dept. against the post created in G.O. No. 11401-F dated 28.12.77 
with effect from 17.3.72 & until further orders. 
2. Shri Bhabotosh Roy is also hereby confirmed in the permanent 
post of Head Assistant of this Department created in G.O. No. TAI: F 
_ dated 28.12.77 with effect from 19.12.75. 
Sd/- N.R. Bhattacharyya 
Deputy Secretary to the 
Government of West Bengal. 
a No. 11407/1(3)-F 
; Copy forwarded for information to : 
1.. The Accounts Officer, West Bengal Secretariat _ 
2. The Aceountant General, West Bengal. 
3. Shri Bhabotosh Roy. U.D. Assistant. 
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Sd/- N.R. Bhattacharyya 
` Deputy Secretary to the 
Government of West Bengal. 
Government of West Bengal 
Finance Department 


Audit Branch z 
No. 11409-F Calcutta, the 28th December, 1977. 
OFFICE ORDER 


Shri Ashoke Lal Sengupta, Permanent New/Intermediate Selection 
Grade Upper Division Assistant, of this department is hereby appointed 
to officiate in the post of Head Assistant in this Dept. with effect from. 
20,12,75 and until further order vice Shri Bhabotosh Roy, appointed as 
Section Officer of this dept. vide Notification No. 11408-F dt. 28.12.77. 

Sd/-N.R. Bhattacharyya 
Deputy Secretary to the 
Government of West Bengal. 


No. 11409/1(3)-F. te 4 Dated, 28th December, 1977. 
Copy forwarded for information to : 
1. The Accounts Officer, West Bengal Secretariat, 
2. The Accountant General, West Bengal, 
3. Shri Ashoke Lal Sengupta, U. D. Asstt. Finance Dept. 


Sd/- N. R Bhattacharyya, 
Deputy Secfetary to the 
Government of West Bengal. 


14. It may be noted here that.in course of the hearing both Mr. 

. B. N, Sen, appearing for the petittoner, and Mr. Naranarayan Gupta, 
appearing for the Respondent No. 1, State of West Bengal and other 
Respondents and Mr. Somenath Chatterjee, appearing for the Respon- 
dent No. 6, exchanged remarks regarding the undue preference and 
favouritism shown by the political party in power during the, periods, 
that is, prior to March, 1977, and subsequent thereto and in fact it 
was alleged on behalf of the Respondents that the petitioner was 
. given undue preference by showing favouritism for his support to the 
political party then in power and he did not deserve the promotion 
and in fact, he superseded various other persons including the Res- 
pondent No. 6 for whom Mr. Somenath Chatterjee was appearing. 
Having regard to the said heated altercations from the Bar I direc- 
~ ted the Respondents to produce the C. C. Roll of the petitioner so as 
to verify whether there is any adverse remark in the said roll, but it 
may be noted nothing has been produced. On the other hand it is 
being alleged that the orders of the Chief Secretary were passed in 
the usual course of the government administration of the department 
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whereas the petitioner alleged that the same was done under the 
pressure of the Co-ordination Committee which is the supporter of the 
present political party in power, Be that, asit may, the Court is only 
concerned whether any injustice, illegality, irregularity or violation of the 
norms and Rules has been p:rpetrated in this particular case reverting 
the petitioner tochis original post ia the facts and circumstances of this 
case. It will be convenient to set out the relevant Service Rules which 
have been referred to by both the parties. The West Bengal Service 
Rules, Part I Rules 72, 72\B) and 74. 

“72. Payment and allowances om reinstatement— 

(1) When a Government servant has been dismissed, removed 
or compulsory retired is reinstated as a result of appeal or review 
or would have been so reinstated but for his retirement on super- 
annuation while under suspension, the authority competent to 
order reinstatement shall consider and make a specific order — 

(a) Regarding the pay and allowances to be paid to the 
government servant for the period of his absence from duty including 
the period of suspension preceding his dismissal, removal or compul- 
sory retirement, as the case may be ; and 

(b) Whether or not the said periad shall be treated as a period 
spent on duty. 

(2) Whether the authority competent to onde: reinstatement is 
of opinion that the Government servant who had been dismissed, 
removed or compulsorily retired has been fully exonerated, tke 
Government servant shall, subject to the provisions of sub-rule (6), 
be paid the full pay and allowances te which he would have been 
entitled, had he not been dismissed, removed or compulsorily retired 
or suspendéd prior to such dismissal, removal or compulsory retire- 
ment, as the case may be. 

(3) In a case falling under sub-rule (2), the pz riod of absence 
from duty including the period of suspension preeeding dismissal, 
removal or compulsory retirement, as the case may be, shall be 
treated as a period spent on duty for all purposes. 


(5) In a case falling under sub-rule (4) the period of absence 
may be treated as a period spent on duty or leave unless the compe- 
tent authority specifically directs that it shall net beso treated for 
any specified purpose. ` 

Note: The order of the competent authority under sub-rule (5) shall 
be absolute and no higher sanction shall be necessary forthe grant of — 

(a) extraordinary leave in excess of three months in the case of 
temporary government servants, 

(b) leave’of any kind in excess of five years in the case of per- 
manent or quasi-permanent Government servant. 
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Pay and allowances on reinstatement by competent authority— 
72B. (1) When a Government servant who has been suspended is 
reinstated or would have been so reinstated but for his retirement on 
superannuation while under suspension, the authority competent to 
order reinstatement shall consider and make a specific order— 

(a) regarding the pay and allowances to be paid to the Govern- 
ment servant for the period of suspension ending with reinstatement 
or the date of retirement on superannuation, as the ease may be ; and 

(b) whether or not the said period shall be treated as a period 
spent on duty. 


(3) Where the authority competent to order reinstatement is of 
the opinion that the suspension was wholly unjustified the Government 
servant shall, subject to the provisions of sub-rule (8), be paid the 
full pay and allowances to which he would have been entitled, had he 
not been suspended. 

(4) In a case falling under sub-rule (3) the period of suspen- 
sion shall be treated as a period spent on duty for all purposes. 

74. Leave may not be granted to a Government servant while 
he is under suspension er committed to prison. 

Note: 1. This rule does not prevent the grant to a Government 
servant on the termination of the period of his suspension or of the 
proceedings in connection with which he was committed to prison, 
of leave for the period of his suspension or commital to prison. 

Note 2: In an establishment where provision for leave reserves 
exists any vacancy caused on aceount of the suspension of a Govern- 
ment servant or of his commital to prison for debt or on a erimi- 
nal charge should be filled by a reservist and where a “‘reservist” is not 
available, the post should, subject to the provision of Note 1 below 
rule 55, be filled by an officiating apointment. It is, however, not 
necessary to create an extra post. | 

West Bengal Services (Classification, Control and Appeal) Rules. 
1971. 

Part : — V-Discipline 

8) Penalties :—The following penalties may, for good and suff- 
cient reasons and as hereinafter provided, be imposed on a Govern- 
ment servant, namely 

(i). Censure ; 

(ii) withholding of increments or promotions ; 

(iii) recovery from pay of the whole or part of any pecuniary 
loss caused ‘to the Government by negligence or breach of orders ; 

(iv) reduction to a lower stage in the time-scale of pay for a speci- 
fied period with further direction as to whether or not the Govern- 
ment servant will earn increments of pay during the period of such 
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reduction and whether on the expiry of such period the reduction will 
or will not have the effect of postponing the future increments of his 
pay; 

(y) reduction to a lower time-scale of pay, post or service which 
shall ordinarily be a bar to the promotion of the Government servant 
to the time scale of pay, grade, post or service from which he was re- 
duced, with or without further directions regarding conditions of the 
restoration to the grade or post or service from which the Govern- 
ment servant was reduced and his seniority and pay on such restora- 
tion to tbat grade, post or service ; 

(vi) compulsory retirement ; 
(vii) removal from service which shall not be a disqualification for 
future employment ; 
(viii) dismissal from service which shall ordinarily be a disqualifica- 
tion for future employment under the Government. 
Explanation: The following shall not amount to a penalty 
within the meaning of this rule, namely :— 


see eee vee eee 


(iv) reversion toa lower service, grade or post of a Gover- 
nment servant officiating in a higher service, grade or post or | 
on the ground that he is considered, after trial, to be unsuitable for 
such higher service, grade or post or’ on administrative grounds uncon- 
nected with his conduct ; l 

(v) reversion to his permanent service, grade or post of a Govern- 
ment servant appointed on probation to another service, grade or post 
during or at the end of the period of probation in accordance with | 
the terms of his appointment or the rules and orders governing the 
probation. 

Part: VI: Appeals. 

15{2}. A member of the West Bengal State Service, Class III or 
Class IV, may appeal against an order’ imposing upon: him any of 
the penalties specified in rule 8 to the authorities specified in the 
corresponding entry in colums 5 of Schedule I. 

16(2). An appeal against an order, 

(b) reverting to a lower service, grade or post, a Government 
servant officiating in a higher service, grade or post otherwise than as 
a penalty. 

It also appears that “as a genera! rule officiating appointment in vicancies 
of two months duration or less shall not be made”. That rule is the 
provision in Note I under Rule 55 of the West Bengal Service Rule, Part : I 
at page 32. It follows that if there is a vacancy for more than two months 
which may be occasioned by leave vacancy that is to be filled up by 
officiating appointment. In other words [if there is aay employee officiating 
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in a particular post and due to resumption of office of another 
employee in the same post the requisite number is filled up and the 
question of the employee being reverted to his original post arises, but if 
there ig any leave vacaney for more than two months, as a general rule 

such leave vacancy should be filled up by the officiating employee who would 
have otherwise, had to go back to his original substantive post. In fact, 
in the present case the petitioner, Bijan Bhusan Mukherjee, submitted a 
memorial on which notes and orders of the Finance (Budget) Department 
in its file were made; an extract from which had been annexed to the 
affidavit of B:jan Bhusan Mukherjee affirmed on the 20th of March, 1978, 
relevant portion of which is set out hereunder :— 

“Tt appears from the statement of Shri Mukherjee that consequent 
on the joining of Shri Nripendra Narayan Chakraborty, a suspended 
Head Asstt., the question of reverting the Juniormost H.A. who is 
unfortunately Shri Mukherjee has cropped up. But we understand 
that there isa leave vacancy in the post of H.A. and as such he 
may be allowed to continue to officiate against the vacant post 
available now as has been the usual practice followed hitherto in 
such cases in the Finance Deptt. Shri Mukherjee has been efficiently 
officiating for a pretty long period and in this view it will be a pitiful 
thing if he has to revert now inspite of a berth being available.” 

15. From the above facts it clearly appears that when a suspended 
employee coming back and -joining his post after a period of about six 
years the question of an officiating juaiormost employee in the said post 
being reverted arose and as a general rule if there would have been a 
leave vacancy for more than two months as was in this case, the said 
juniormost officiating Officer being the petitioner should have filled up 
the said leave vacancy so as to avoid the reversion or in some cases such 
reversion could be avoided by creating a supernumarary post. In fact, in 
the case of Respondent No. 6, Biswajit Das, such a post was created after 
he came back as there was no berth available only with a view to not to 
leave him out. Therefore, prima facie, it appears that there was no 
difficulty in retaining the petitioner in his officiating post as Head Assis- 
tant even the said Respondent No. 5, Nripendra Narayan Chakrabarty 
against whom order of suspension was withdrawn and rejoined his original 
post as Head Assistant there being a leave vacancy for more than two 
months. It further appears that the said Nripendra Narayan Chakrabarty 
for all praetical purposes was not really meant to be in the post of Head 
Assistant as appeared from the subsequent events and orders of the State 
Govt. which have been set out before. Not only he was brought back it his 
original post but very soon thereafter by an order dated the 28th of 
December, 1977, he was promoted to the post of Sectien Officer with effect 
from lst ef June, 1974. It further appears that inspite of specific interim 
order in this application that no appointment in the post of Head Assistant 
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to be made till the disposal of this application, by an order dated the 
28th of December, 1977, an order was made appointing one Mr. Bhabotosh 
Roy as officiating Head Assistant with effect from 17th of March, 1972, 
and by the very same order he was confirmed in the said post of the 
Head Assistant with effect from 19th of December, 1975 and also another 
employee Asoke Lal Sengupta was given an officiating appointment as 
Head Assistant with effect from 20th of December, 1975, by an order 
dated the 28th of December, 1977. Those orders have been set out 
hereinbefore. From the above it is clear that inspite of specific orders 
made by this Court in this application, the State Govt. has not carried 
out the same but by making appointments with retrospective effects has 
made an attempt to circumvent the said order, if possible. In my view, 
the said orders have been both in substance and in spirit clear violation 
of this court’s order and it would have been proper for the State Govt. to 
take leave of this Court before making such appointments which appears 
to be indirectly if not directly violating an order of this Court passed in this 
application. i 

16. Mr. B. N. Sen, appearing with Mr. Shyamal Sen and Mr. 
Uma prasad Mukherjee, for the petitioner, submitted that on the 28th 
of July, 1977, when one suspended Section Officer and one suspended ` 
Head Assistant were reinstated in the Finance Dept, there were one 
vacancy in each of the two categories. In the case of the Section 
Officer aceording to Rule the Junior-most Section Officer Panchu Gopal 
Mitra was absorbed in the vacant post and there was no order of 
reversion in his case. Mr. B. N. Sen, therefore, submitted that 
according to the General Rule which has been referred to earlier the 
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Mukherjee, should also have been absorbed in the vacant post but in 
violation of General Rule the petitioner was reverted to his substantive 
post of selection grade Upper Division Head Assistant. According to 
Mr. Sen that this was a discriminating attitude of the Finance 
Department contrary to the existing General Rule. Mr. Sen Submitted 
that Mr. Mukherjee, the petitioner, should have been treated in a 
similar manner as the said Panchu Gopal Mitra in whose place the 
petitioner was appointed on the 22nd of December, 1976. It is alleged 
by Mr. Sen that the same was done due to the pressure of the Co- 
ordination Committee. Mr. Sen referred to the fact that the petitioner 
Mr. Mukherjee was recommended for being ab:orbed in the Jeave vacancy 
by Mr. B.C. Dutta, Assistant Secretary, Mr. A. C. Basu, Deputy 
Secretary and Mr. N. K. Pal, Joint Secretary in their notes which 
have been, set out before. Further, Mr. Sen submitted that there is no 
adverse remark in the C. €. Roll of the petitioner. neither any proceed- 
ing was drawn against him and the reversion in those circumstances 
amounted to penalty. Mr. Sen further submitted that after the alleged 
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Teversion of the petitioner, Bijan Bhusan Mukherjee, in his substantive 
post of Selection Grade Upper Division Assistant, the said Mr. 
Biswajit Das who was the juniormost in the Selection Grade Upper 
Division Assistant should have been reverted to his substantive post of 
Upper Division Assistant as there was no vacancy in the post of 
Selection Grade Upper Division Assistant, But inspite of that a 
supernumerary post was created to retain the said Mr. Biswajit Das 
in his officiating post in the Selection Grade Upper Division Assis- 
tant. Therefore, Mr. Sen submitted that the petitioner, Bijan Bhusan 
Mukherjee was not given the benefit of supernumerary post as 
the said Biswajit Das was given and therefore, the said act of reversion 
was a discriminaotry act and should be struck down. He alleged that 
the same was due to the pressure of the Co-ordination Committee as 
the notices and orders were pasted as will appear from the file. Here it 
may be noted that the Respondents submitted that the pasting of 
orders is the usual in the Govt. files. Mr. Sen Submitted that the 
petitioner worked in the Finance Dept. as Head Assistant for the month 
of August, 1977, and he was signing the attendance Register of 
Head Assistant and was performing the duties of Head Assistant and files 
were being marked to him as Head Assistant. Therefore, Mr. Sen sub- 
mitted that in this context an order dated the lst of September, 1977, 
reverting him to Selection Grade Upper Division Assistant with retros- 
pective effect from 27th of July, 1977, is illegal and should be set aside 
Mr.-sen further submitted that Mr. Mukherjee, the petitioner, is a 
permanent Govt. employee and worked as a Head Assistant for the month 
of August, 1977, but no salary bill for the petitioner has been prepared 
and drawn by the Finance Dept. for the month of August, 1977, but he was 
paid only after an order was made by this court in this application. [n those 
circumstances Mr, Sen submitted that the order of reversion of the peti- 
tioner being dated the Ist of September, 1977, is highly discriminatory, 
malafide, illegal and against the General Rule and therefore, should be 
set aside. Mr. Sen submitted that in the facts and cireumstances of this 
case it is quite clear that the order of reversion of the petitioner from 
the post of Head Assistant in which he was officiating in the vacancy 
of Panchu Gopal Mitra on the ground of the said Nripeadra Narayan 
Chakraborty substituting the petitioner on the withdrawal of his suspen- 
sion order is absolutely malafide. Mr. Sen submitted that it has been 
specifically pleaded that the said order of reversion was malafide in 
paragraphs 14 and 17 sub-paragraphs (v), and (vii). Mr. Sen there- 
fore, submitted that the said order of reversion coupled with the 
Withholding of salary, puts the petitioner with the evil consequence of 
loss of pecuniary benefit, it is discriminatery and amounting to a 
and therefore, violative of Article 311(2) of the constitution of 
India. In support of his contention Mr. Sen cited several decisions 
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Mr. Sen also submitted that the said order of dismissal was not eommuni- 
cated to the petitioner before the present writ petition was moved and 
he cited a decision in the (1) State of Punjab v. Amar Singh Harika, AIR 
1966 SC 1316 where it has been laid down that the said order of dismissal 
passed against an Officer on .a particular date cannot be said to have 
taken effect until he came to know about it. Thereafter, Mr. Sen cited 
the Supreme Court decision in (2) S. P. Basudeva v. State of Haryana, 
AIR 1975 SC 2298 where it has been held that a question of reversion 
from a higher post to a lower post cannot be questioned except 
on the basis of malafide in the making of the order. Mr. Sen 
submitted that in the facts of this case having regard to the manner 
and mode of reversion of the petitioner is nothing but malafide 
exercise of the power by the Respondent No. 1 only to victimise the 
petitioner and therefore, the order should be set aside as bad and viola- 
tive of Article 311(2) of the Constitution of India. On the question 
of an order being discriminatory the Court has jurisdiction 
to grant relief Mr. Sen cited a Punjab decision in (3) Suresh 
Kumar & Anr. v. Union of India, AIR 1969 Punjab 257. Mr. Sen 
also cited a Supreme Court decision in (4) M/s. Uresian Equipment 
& Chemical Limited vy. State of West Bengal & Anr. AIR 1975 SC 
266 where a Government Contractor challenged an oder placing it 
in the black list it was held that the fact of black listing indicates that the 
authority is to have an objective satisfaction. Funcamental of fair play 
requires that the person concerned should be given an opportunity to 
represent his case before he is put on the black list. The Government 
cannot chose to exclude a person by discrimi nation. The order of black 
listing has the effect of depriving a person of equality of opportunity in the 
matter of public contract when the State acts to the prejudice of the per- 
son which has to be supported by legality. A citizen has aright to claim 
equal treatment to enter into a contract which may be proper, necessary 
and essential to his lawful calling. Where a black listing involves civil 
consequences it cast a slur. It creates a barrier between the person black 
listed and the Government in the matter of transaction. Black lists are 
the instruments of co-ercion. Such a person must be given an opportunity 
of hearing before his name is to be on the black list. Relying on the’ said 
decision Mr. Sen rightly submitted that the order Of reversion in the facts 
and circumstances of this particular case amounts to putting a slur on the 
petitioner having regard to the fact that there being an existing leave vac- 
ancy which as a general rule should have been filled up by the petitioner, the 
juniormost officiating Head Assistant or by creating a superpumerary post, as 
it was done in the case of the Respondent No. 6, Biswajit Das, it amounts 
to a discrimination, malafide and colourable exercise of the power by the 
Respondents and therefore, has penal consequences and without giving an 
opportunity to the petitioner, such an order is violative of the prineiples 
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of fundamentals of fair play, natural justice and Article 311(2) of the Cons- 
titution of India. Mr. Sen also cited a decision in the case of (5) State of 
Mysore v. P.R. Kulkarni & Ors. AIR 1972 SC 2170 where it was held that if 
the power of reversion is used for a collateral and illegally extraneous pur- 
poses, the reversion order resulted in an unjusttfiable discrimination against 
the employees and was struck down under Articles 14 and 16 of the Cons- 
titution of India, Mr.Sen rightly submitted that here also the Respondent 
No. 1, State of West Bengal, and the Respendent Nos. 2, 3.and 4 have 
caused -the said order of reversion issued against the petitioner for a collate- 
ral and extraneous purposes other than administrative grounds unconnected 
with the conduct of the petitioner Mr. Sen submitted that it is only fer the 
purpose of petitioner being victimised and the Respondent Nes. 5 and 6 
being rewarded due to the change in the political power governing the State. 
Mr Sen very strongly relied on the decision in (6) The State of U.P. & Ors. 
v. Sughar Singh, AIR 1974 SC 423 where the petiticner alone was reverted 
from his officiating post te his substantive post allowing other who were 
junior to him to retain their officiating posts and the basis of such reversion 
was admitted to be an adverse entry in his character roll and the order of 
reversion was by way of punishment and amounted to reduction in rank. 
The order was alleged to be violative of Articles 14 and 16 of the Constit- 
ution of India. It was observed’ by the Supreme Court that an order 
of reversion is in its immediate effect bound always to a reduction in rank. 
Even a reversion from a higher but temporary ard cfficiating rank toa 
lower substantive rank is in a sense reduction. But such reversions are 
not always “reduction of rank’ within the meaning of Article 311 of the 
Constitution of India. It was held that the real test in such cases is to 
ascertain if the Officer coneerned has a right to the post from which he 
/ is reverted. If he has a right to the post, then reversion is a punishment 
and eannot be ordered except in compliance with the provisions of Article 
311 of the Constiution of India. lf, on the other hand, the Officer concerned 
has no right to the post he can be reverted without attracting the provisions 
of Article 311 of the Constitiuton of India. But even in that case he cannot 
be reverted in a manner which will shew corclusively that the intention 
was to punish him. The Supreme Court laid down the principle as follows : 
“In considering the question whether an order of reversion from 
an officiating post to the substantive post is by way of punishment, 
the Court is concerned only with the question if the order entails any 
penal consequences. The motive behind the reversion is not relevant.” 


17. Mr. Sen submitted that applying the test laid down in the 
said Supreme Court decision to the facts of this case it should be held 
that the said ortler of reversion amounted to a punishment of the petitioner 
and rewarding the Respondent Nos. 5 and 6 and therefore, ıt is violative of 
Article 311 of the Constitution of India. Mr. Sen also relied on the 
Supreme Court decision in (7) The State of Bihar v. Shiva Bikkhu Misra, 
AIR 1971 SC 1011 where it has been laid down that for the applicability 
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of Article 311 of the Constitution of India it is not necessary that there 
should be express words of stigma attributable to the conduct of a Govt. 
Servant in the impugned order. There is no rigid principle that one has 
only to look to the order and if it does not contain any imputation of 
misconduct or words attaching stigma to the character or reputation of a 
Govt. Officer, it must be held to have been made in the ordinary course 
of administrative routine and the Court is debarred to look into at the 
attendant circumstances to discover whether the order has been mide by 
way of punishment. A form of order is not conclusive of its: true nature 
and it might merely be a cloak or camo flage for an order founded on 
Misconduct. It may be that an order which is innocuous and does not 
contain any imputation of misconduct is a circumstances or a piece of 
evidence for finding whether it was made by way of punishment or admi- 
nistrative routine. But the entirety of circumstances preceding or atten- 
dent on the impugned order must be examined and the overriding test 
will always be whether the misconduct isa mere motive or is the very 
foundation of the order. Mr. Sen rightly submitted that applying the 
said principle and test to thé present case by taking inte account the 
entirety of circumstances preceding or attendant on the said impugned 
order of reversion, it will be clear that the petitioner has been discri- 
minated and meted out with a punishment by the present 
political party in power and putsa slur on the petitioner and therefore, 
violative of Article 311 of the Constitution of India, and should be set 
aside. Mr. Sen also cited the Supreme Court decision in (8) M/s. Laxman 
& Company v. Dr. Anand R Despandey & Anr., AIR 1973 SC 171 in supp- 
ort of his proposition that the Court can take notice of subsequent event 
to shorten litigation to preserve rights of- both the parties and to 
subserve the ends of justice. Mr, Sen rightly submitted that subsequent 
conduct of the Respondent Nos. 1, 2, and 3 in not paying the salary of ` 
the petitioner as Head Assistant inspite of the Courts order and inspite 
of the fact of his serving as a Head Assistant for the month of August, 
1977, and also making appoiatments in the post of Head Assistant by the 
order dated the 28th of December, 1977, inspite of Court’s order and the 
promotion of the Respondent No. 5, Nripendra Narayan Chakrabarty, to 
the Post of Section Officer with retrospective effect makes it quite clear 
that the said order of reversion of the petirioner was malafide, highly 
discriminatory and had the penal consequences of withholding salary and 
therefore, violative of Article 311(2) of the Constitution of India and 
should be struck down. K 

18. Mr Niranarayan Gooptu, appearing for the Respondent Nos.1, 
2 and 3, mainly contended that the petitioner as officiating Head Assistant 
had no legal right to the said post and he has been reverted as a natural co- 
nsequences of the said Nripendra Narayan Chakrabarty whose suspension 
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order was withdrawn and under the W. B. Ssrvice Rules he became entitled 
to join the post which he was holding at the date of the order of suspension 
The petitioner being the Juniormost officiating Head Assistant was bound 
to be reverted to his substantive post and therefore, the said order of 
reversion cannot be a penalty, discriminatory or malafide as alleged by the 
petitioner. Mr. Gooptu cited several Supreme Court decisions whereit 
has been held that unless there is a legal right to be in a particular post a 
Govt. Officer cannot challenge the order of reversion from officiating post to 
his substantive post. Mr. Gooptu cited the series of decisions in which the 
principles laid down in the root case of (9) Purusattam Lal Dhingra v. 
Union of Inda. AIR 1958 SC 36 was applied and followed. Those deci- 
sions are in (10) Madhab Laxman Bhai Kunthi v. State of Mysore AIR 1962 
SC 8, (11) State of Rajasthan v. Ramswaran AIR 1964 SE 1361 (123 The 
Division Personnel Officer, SER Mysore v. S. Raghadendrachari, AIR 1966 
SC 1259. Mr. Gooptu also submitted that the petitioner has not pointed 
out any Violation of the Service Rules or the Statute by the said order 
* of reversion which was on administrative ground un-connected with his 
conduct. Mr. Gcoptu submitted that as the order of suspension against 
the said Nripendra Narayan Chakrabarty was withdrawn it was a matter 
of administrative routine, the petitioner being the juniormos¢ officiating 
Head Assistant should be reverted to his substantive post to make room 
for the said Nripendra Narayan Chakrabarty who rejoined his post. Mr. 
Govoptu referred to the West Bengal Service (Classification, Control and 
Appeal}, Rule, 1971, Rùle 8, Explanations (iv) and iv) in support of his 
proposition that the said order of reversion of the petitioner in the facts 
and circumstances of this case cannot amount to a penalty within the 
meaning of the said Rule. Therefore, it cannot be said that the said 
order was violative of Article 311 of the Constitution of India as it was 
not a penaly. Mr. Gooptu also referred to the provisions for appeal in 
Part (v) Rules 15 and 16 of the said West Bengal Service (Classification, 
Control and Appeal) Rules, 1971, and submitted that if the petitioner was 
aggrieved by the said order of reversion, he could have preferred an appeal 
under the said Rules to the appellate authority for remedy and, therefore, 
the present writ petition cannot lie. Mr. Gooptu submitted that the 
Rule should be discharged and the interim order should be vacated. 
‘19. Mr. Somenath Chatterjee, appearing for the Respondent 
No. 6, Biswajit Das, submitted after drawing my attention to the peti- 
tioner’s letter dated the 9th ef August, 1977, that the patitioner did not 
challenge the order of reversion but has merely prayed for leave to offici- 
ate in the leave vacancy in the post of Head Assistant. Therefore, Mr. 
Chatterjee submitted that the petitioner should not be allowed to chal- 
lenge the said order of reversion which he accepted as legal and valid. 
In my view, Mr. Chatterjee was not quite right in his said submission as the 
said letter if it is read as a whole makes it quite clear that the petitioner’s 


208 Bijan Bhusan Mukherjee v. State of W. B. [1978 (2) CLJ 


representation to his appointing authority was that there being leave va- 
cancy he should be allowed to fill in the same according to the age old 
practice and the said order of reversion is contrary to such practiee. The said 
letter is written in an usual polite form as it should be from a subordinate 
to the higher appointing authority, Mr. Chatterjee referred to the Supreme 
Court decision in (13) G. S. Gill & Ors. v. State of Punjab & Ors. AIR 
1974 SC 1898 where writ petition for quashing an order of reversion from 
an officiating post to the substantive post was held to be a simple order 
Of reversion not amounting to dismissal or removal within the meaning of . 
Article 311 of the Constitution of India. It was also held that a person 
acquires a right to the post only when he is‘ specifically appointed to it. 
There is no stigma that order of reversion cast upon the petitioner. Tnere- 
fore, it was held that Article 311 of the Constitution of India has no 
application until the order of reversion casts stigma and was, therefore, 
punitive in character. In that decision the principles of Purusattam. 
Lal Dhingra’s case were applied and approved. Mr. Chatterjee also cited 
a Supreme Court decision in (14) Gurudev Singh v. State of Punjab 1971(3) 
SCC 324 where a suit filed by a Govt. Servant challenging the order of 
reversion to his substantive post which was dismissed by the Trial Court 
and the High Court in appeal and thereafter, the Supreme Court in the 
appeal held that it is quite clear thit the appellant was not reverted be- 
cause of any shortcoming and there was no stigma otf him and no adverse 
remark against his character or efficiency and it was held that he was 
reverted for administrative reasons and, therefore, he could not complain 
except on the ground of his legal right to continue in the post which gave 
him the right to hold the post. Relying on those two decisions Mr. 
Chatterjee submitted that the said order of reversion is legal and valid 
and did not amount to punishment and as such, cannot be violative of 
Article 311 of the Constitution of India. 


20. Regarding the maintainability of the present writ petition in 
view of the provisions of appeal from the impugied order that is existence 
of alternative remedy Mr. Sex rightly submitted that when a totally un- 
authorised act which is without jurisdiction is challenged, the bar under 
article 226/3) of the Constitution of India would not apply and he 
cited a decision in Sukumar Banerjee v. Chairman, Calcutta Impro- 
vement Trust & Ors 82 CWN 923. He also cited a decision in (15) R. 
Rajiah v. Inspector of Municipal Council & Local Boards, Madras AIR 
1955 Madras 584 where it was held that provisions for the alternative 
remedy by way of appeal or right of representation to the Govt under the 
statute is really illusory when the Govt. itself has decided to pass 
the impugned order and to seek remedy at the hand of the Govt. is 
meaningless. Mr. Sen also cited a decision in (16) Bhartia Electricity 
Steel Company Limited y. Commercial Tax Officer & Ors. AIR 1956 
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Calcutta 299 where it was held that an order passed by an Officer under 
the directive made by the Govt. and consequently any revision before the 
‘Commissioner of Commercial Tax Officer would be meaning less and a 
mere ritual. Therefore, the writ application must be heard on its merit 
and was held to be maintainable. In may view, Mr. Sen was right in 
the facts of this case as when the Govt. in view of its persent policy re- 
garding withdrawal of suspension orders, promotion, creation of super- 
numerary posts etc. it will be absolutely futile and illusory to prefer an 
appeal under the provisions of the West Bengal Service (Classification. 
Control and Appeal) Rules, 1971. Therefore, in my view [the present 
writ petition seems to be the only possible remedy open to the petitioner to 
get any relief on proper grounds.] 


21. Considering the matter very carefully and giving my anxious 
thought over the matter it appears to be an admitted fact that the peti- 
tioner against whom there is no adverse report in fact, inspite of my 
asking the Respondents to produce the petitioner’s Confidential Charac- 
ter Roll, the same was not produced and, therefore, it may be inferred 
that had it been produced, nothing against the petitioner could be found. It 
also transpires that the petitioner in the usual course of his employment as 
a Govt. Servant in the Finance Dept. was promoted from the Lower Divi- 
sion Assistant in the Finance Dept. which he joined on the 12th of August 
1959. It further appears that in the usual course he was officiating as a 
Head Assistant in the Finance Dept. by an office order dated the 22ad 
of December, 1976, in place of one Panchu Gopal Mitra who was 
promoted to the post of Section Officer. It is an admitted position that 
the petitioner received his pay as Head Assistant up to 31st of July, 1977. 
It is only the salary for the month of August, 1977, was withheld and 
thereafter the impugned erder dated the Ist of September, 1977, was 
passed reverting the petitioner to his substantive post of Upper Division 
Assistant. The said impugned order which has been set out before clearly - 
indicates that due to the withdrawal of order of suspension of the Res- 
pondent No. 5, Nripendra Narayan Chakrobarty and his resumption of 
duties on the 28th of July, 1977. The petitioner being the juniormost 
efficiating Head Assistant was reverted to the post of Upper Division 
Assistant in the afternoon of 27th of July, 1977. It is now an admi- 
tted position that on that date there was a leave vacancy in the 
post of Head Assistant for more than two months and, therefore, 
according to the General Rule the petitioner should have been appointed 
in the said leave vacancy as would appear from the note (I) of Rule 55 
of the West Bengal Service Rules, Part I. In fact, the petitioner was 
recommended'to be appionted in the said leave vacancy and that was his 
representation to the appointing authority as per his letter dated the 9th 
of August, 1977. It further appears that the State Govt. has created 
supernumerary post to avoid reversion of employees like the Respondent 
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No. 6 but the petitioner being similarly situated in the post of Head 
Assistant was not given a berth there by creating a supernumerary post. 
Therefore, in my view, it appears to be a clear case of discrimination. 
It is hit by both the Articles 14 and 16 of the Constitution of India. It also 
appears that [after the change of the Govt. in 1977 various Service Rules 
made by the previous Govt. have been altered, set aside or cancelied but 
whatever may be the policy of the political praty in power, the security 
of the Govt. servants and the tenure of their respective services should 
be maintained so as to ensure efficient, faithful and smooth running of 
the Govt. machinery by Govt. Servants.] It is now well settled that [all 
orders of reversion in its immediate effect bound always to be a reduction 
in rank. Even a reversion from a higher but temporary and officiating 
rank to a lower substantive rank is in a sense reduction.] See State of 
U. P. & Ors. v. Sughar Singh AIR 1974 SC 423 but it is also well settled 
that reversion as such is not always “reduction of rank”. 

“The real test as laid down by.the Supreme Court in the said 
decision is to ascertain ifthe Officer concern has right to the post 
from which he is reverted. If he hasa right to the post, then rever- 
sion isa punishment and cannot be ordered except in compliance 
with the provisions of Article 31! of the Constitution of India. If on 
the other hand the Officer concern has no right to the post, he can. 
be reverted without attracting the provisions of Article 311 of the Con- 
stitution of India. ‘But even in-this case he cannot be reverted in a 
manner which will show conclusively that the intention was to punish 
him. The order itself may expressly state that the Officer concern is 
being reverted by way of punishment. In fact, the order may, in 
various other ways cast a stigma on the officer concern. In all these 
cases the order is to be taken as a punishment. Sometime, again, the 
order of reversion may bring upon the Officer certain penal conse- 
quences like forfeiture of pay and allowances or loss of seniority in 
the sub-ordinate rank or a stoppage or postponment of future chances 
of promotion. In such eases all the Govt. Servants must be regarded 
as have not been punished and his reversion to the substantive post 
must be treated as a reduction in rank. In such cases Article 3ll of 
the Constitution of India will be attracted.. In considering the ques- 
tion whether all order of reversion from an. officiating post to the 
substantive post is by way of punishment the Court is only concerned 
with the question if the order entails any penal consequences. The 
motive behind the reversion is not relevant.” 


22, Therefore, it is to be seen whether in the present tase any penal 
consequences had been suffered by the petitioner in the facts and circumst- 
ances of this ease. 


23. It is further laid down by the Supreme Court in the decision of 
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The State of Bihar & Ors. v. Shiva Bikkhu Misra, AIR 1971 SC 1011 
that “for the applicability of Article 311 of the Constitution of India it 
is not necessary that there should be express words of stigma attributable 
to the conduct of a Government Servants in the impugned order. There 
is no rigid principle that one has only to lock to the order and if it does 
not contain any imputation of misconduct or words attaching a stigma to 
the character or reputation of a Govt. Officer it must be held to have 
been made in the ordinary course cf administrative routine and the Court 
is debarred to look into at the attendant circumstanees to discover whether 
the order had been made by way of punishment. The form of order is not 
a conclusive of its true nature and it might merely be a cloak or the Cam- 
oflage of an order founded on misconduct. It may be that an order 
which is innocuous and does not contain any imputation of misconduct is 
a circumstance or a piece of evidence for finding whether it was made by 
way of punishment or administrative routine but the entirety of circum- 
stances preceding or atttendant on the impugned order must be examined 
and the overriding test will always be whether the misconduct is a mere 
motive or is the very foundation of the order.” 

24. The said principle is also reiterated in the subsequent Supreme 
Court decision in (17) R.S. Sial v. The State of U.P. & Ors., AIR 1974 SC 
1317. Therefore, from the facts of this present case it must be examined 
with care and caution to find out the mode and manner of the petitioner’s 
reversion by the impugned order in the light of the preceding and atten- 
dant circumstances and also the subsequent conduct of the Respondent 
in makiag appointments both officiating and permanent and also creation 
of supernumarary post in the Finance Dept. in different cadre in which 
the petitioner was working, The root case on the subject seems to be on 
the Supreme Court decision in Purusattam Lal Dhingra v. Union of India, 
AIR 1958 SC 36 where it has been laid down. 

“The real test for determining whether the reduction in such cases is 
or is not by way of arrangement is to find out if the order for the red- 
uction also visits the servant with penal consequences. Thus if the order 
entails or provides for the forfeiture of the pay or allowances or the loss 
of his seniority in his substantive rank or the stoppages or the postspon- 
ment of its future chances of promotion, then the circumstances may 
indicate that although any ferm of Govt. had purported to exercise its 
right to terminate the employment or to reduce the services to a lower 
rank under the terms of the contract of employment or under the Rules 
in truth and reliability the Govt. had terminated the employment as and 
by way of employment. The use of the expression “terminate” or 
“discharge” is not conclusive. Inspite of such used innocuous express- 
ion the Court has to apply the two tests mentioned above namely, (1) 
whether the servant had a right to the post or the rank or (2) whether 
he has been visited with evil consequences of the kind hereinbefore 
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referred to. If the case satisfied either of the two tests, it must be held 

that the servant has been punished and the termination of his service 

must be taken as a dismissal or removal from the service or the reversion 
to its substantive rank must be regarded as a reduction in rank and if 
the requirements of the Rule and Article 311 of the Constitution of 
India which give protection to Govt. servant have not been complied 

with, the termination of the service or the reduction in rank must be 
held to wrongful and in violation of the Constitutional right of the 
servant.” 

25. The said test is to be applied to each case and in the light of 
the peculiar facts, in the background in which the impugned order is made 
and also the subsequent conduct of the Govt. in relation to such employees 
would be very material to judge the situation correctly and th: purpose, 
object and consequences of an impugned order. As in this case the petitioner 
who was officiating as a Head Assistant admittedly had no legal right in 
the said post but certainly he has a right to be appointed in the 
leave vacancy according to the General Practice unless there is ' 
very good reasons for not doing so, In this case there is no allegation 
against the petitioner as to any misconduct, inefficiency or indiscipline. 
On the other hand, the departmental head has recommended the petitio- 
ner to be appointed to the said leave vacancy which was existing at the 
date of impugned order in the post of Head Assistant. It further 
appears that the Respondent could have created a supernumarary 
post as they have done in the case of the Respondent No. 6to 
avoid reversion of the petitioner who was officiating in the post 
of Head Assistant. But that was not done and, therefore, it is 
a discrimination in the facts and circumstances of the present 
case which is hit by Articles 14 and 16 of the Constitution of 
India, (See The State of Mysore v. P. R, Kulkarni & Ors., AIR 
1972 SC 2170.) The subsequent conduct of the Respondent in not 
paying the petitioner’s salary except by an order of the Court and also 
making appointments in the post of Head Assistant inspite of specific 
interim order of the Court not to make any appointment pending 
the disposal of this application makes it quite clear that the said 
order of reversion of the petitioner is malafide, discriminatory and 
against the General Rule of appointment in leave vacancy which was 
admittedly existing at the date of impugned order. Further, it appears 
that the said Nripendra Narayan Chakrabarty whose suspension order 
was withdrawn and who resumed his duties by displacing the petitioner has 
been promoted as Section Officer with effect from Ist of June, 1974, by 
the order dated the 28th of December, 1977, set out hereinbefore, Therefore, 
it is quite clear that the whole purpose of the impugned order of reversion 
dated the Ist of September, 1977, was simply to push back the pztitioner 
to his original post without considering his case for being appointed in 
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the existing leave vacancy and also not retaining him by creating the 
Supernumarary post. Therefore, “the said order of reversion must be 
held to be visited with penal consequences as the petitioner having lost 
the chance of being appointed in the leave vacancy and also in a super- 
numarary post asin the case of other in similar circumstances like the 
Respondent No. 6 and also the order dated the 28th of December, 1977, 
by which one Bhabotosh Roy who was appointed to officiate in the post 
of Head Assistant. Therefore, the said order is clearly discriminatory 
and violative of Articles 14 and 16 of the Constitution of India. It is 
quite clear that in the facts of this case the order of reversion of the 
petitioner must be said to be visited with penal cansequences although 
the wordings seem to be innocuous and asa matter of routine due to 
withdrawal of the suspension order of the Respondent No. 5. This case 
is a class by itself and the penal consequences which has visited the 
petitioner is very subtle but at the same time quite effective. It is the 
effect of order alone that matters as the “‘protection of Article 311 of 
the Constitution of India is not against the “harsh words” but against 
the “hard blows”. Here the petitioner being treated discriminately not 
being retained in the officiating post by creating a supernumarary 
post or being appointed in the leave vacancy as a General Rule under 
the provisions~of Rule 55 Note (1) of the West Bengal Service Rules 
Part J, Therefore, I have no hesitation in holding that the said impugned 
order of reversion of the petitioner has visited him with penal consequences 
and violative of Articles 14 and 16 of the Constitution of India and 
must be set aside. 

26. In the result, the Rule is made absolute. There will be an order 
of injunction in terms of prayer (f). Further, the petitioner would be 
paid the salary as a Head Assistant. 

27, The Respondent Nos. 1 to 4 to pay the costs of this 
application. 

28. Respondent Nos. I to 4 to act ona signed copy of the minu- 
tes on the petitioner’s advocates on record’s undertaking to complete 
and file this order, 


AS.G. 
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[ CRIMINAL APPELLATE JURISDICTION ] 
Before Mr. Justice Rabindranath Bhattacharya and Mr. Justice 
Monoj Kumar Mukherjee 
Decision: June 29, 1978 


Satya Kinkar Mallick re fe “ne Accused/Appellant 
: Versus 
The State of W. B. ... os A Respondent* 
f And ; 
Netai Hari Ray as the Accused/Appellant 
Versus 
The State of W. B. zaia t*«S« Rs Respondent* 
And 
Nilkanta Chatterjee A oe Accused/ Appellant 
Versus 
The State of W. B. re .. Respondent” 


Indian Evidence Act (1 of 1872), Secs, 5, 10, 14, 45, 47, 67 and 73— Ad- 

missibility of evidence relating to a period beyond that mentioned in a charge 

~of conspiracy—Secs, 8, 10 & 14—What sec. 67 provides ?—Mode of proof 
of document— Admissibility of documents — Contents —Proof of circumstan- 
tial evidence—Nature of circumstantial evidence. 

Admissibility of documents and evidence : 

It has been contended on behalf of the appellants that slates fra- 
med in this case against all the accused-persons relate to the period from 
March 1959 to February 1963 and as such the learned Trial Judge erred 
in law in entertaining and relying upon the evidence relating to a period 
beyond that mentioned in the charge. 

HELD: It is true, as a general proposition, that the evidence of 
commission or omission constituting the offence is to be confined to the 
period mentioned in the charge, but for the purpose of the charge of conspt- 
racy, however, there can not be sucha blanket ban as there are certain 
provisions of the Evidence Act, other than section 10 with the aid of which 
evidence outside the period mentioned in the charge can be admitted and 
relied upon, Moreover ina charge of conspiracy, the conduct in general 
of each individual co-conspirator including his acts, writings and statements 
is evidence against himself such conduct irrespective of time to which tt 
relates, can be relied on by the prosecution to show the criminality . of the 
intention of the individual accused with reference to his proved participation 
in the alleged conspiracy such evidence would come under sections 8 and {4 
of the Evidence Act and would be admissible. 

Section 67 of the Evidence Act does not lay down any specific mode 
of proof and it only provides that if a document is alleged to be signed or 
to have been written wholly or in part by any person, the signature, the hand 

*Criminal Appeals 314, 350 and 351 of 1969. 
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writing of so much of the document as is alleged to be in that persons 
handwriting must be proved to bein his handwriting. Or in otherwards 
section 67 only enjoins that before a document can be looked into, it has to 
be proved but does not provide for the mode of proof. Section 47 of the 
Evidence Act, which comes under the part relating to relevancy of facts, 
provides that the opinion af persons who are acquainted with the handwriting 
of a particular person are relevant facts and the person who can be said to 
be acquainted with the handwriting is described therein similarly, opinion 
of a handwriting expert for identifying a handwriting is also a relevant fact. It 
would thus appear, that the Evidence Act has not laid down any specific 
manner of proving a handwriting but have only laid down that evidence of 
certain persons are releyant for proving document. 

Proof of documents by their contents have been acknowledged by our 
courts asa proof by circumstantial evidence. 

Though the ordinary methods of proving a document are by calling 
as a witness the person, who had executed the document or saw it executed 
or signed or is qualified to express an opinion as to the handwriting 
there can be other modes of proof of such documents, some pf the other 
modes are, by comparison of the handwriting as envisaged wa section 73 
of the Evidence Act, by evidence of a handwriting expert under section 45 
of the Evidence Act, by admission of the person against whom the docu- 
ment is tendered and by circumstantial evidence, the principle which 
inevitably has tọ be followed for reception and acceptance of such evi- 
dence has to be borne in mind and that is, the circumstantial evidence 
must be of sufficient strength to carry conviction. In other words, 
circumstantial evidence as a mode of proof of authorship or execution 
of documents is a legitimate method of proving a document and such 
evidence may consist of the internal evidence of the contents in the document 
and other surrounding circumstances. 

Cases referred to :— 

(1) Sardual Singh Caveeshar v. The State of Bombay, AIR 1957 
SC 747 
(2) Barendra Kumar Ghosh v. Emperor, ILR 37 Cal. 467-424 
(3) Karali Prosad Dutta and another y. East India Railway Co., 
AIR 1928 Cal. 498 
(4) Mobarik Ali Ahamed y. State of Bombay, AIR 1957 SC 857 
S. D. Banerjee, Balai Chandra Ray and Sobhanlal Hazra 
for Appellants in Cr. Appl. no. 350 and 351 of 1969 
N. C. Banerjee and Arun Kumar peace for Appellant in Cr. Appl. no. 


“3 : .. 314 of 1969 

S. M. Saal 7 33 “for the State 
The judgment of the Court was as_ follows :— 

` Mukherjee, J : All these three appeals, arising out of the judgment 


dated 24.5.69 rendered by the learned Judge, Special Court, Burdwan in 
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Special Court Case No. 3 of 1963, have been heard together and are being 
disposed of by this common judgment. 

2. At all material times Netai Hari Roy, the appellant in Criminal 
Appeal No. 350/69 was the contractor of Bijoy Chand Hospital, commonly 
known as B. C. Hospital, Burdwan for supplying dietary and other arti- 
cles. Nilkanta Chatterjee, the appellant in Criminal Appeal No. 351 of 
1969 was one of his employees looking after the said contract job. Of 
the various articles that were to be supplied to the Hospital, some were 
tendered articles and some were non-tendered. For payment of the price 
of non-tendered articles to the contractor Netai Hari, the Hospital autho- 
rities used to obtain the prevailing market rates of those articles from 
the Sub-divisional Agricultural Marketing Officer, Burdwan (hereinafter 
referred to as the Marketing Officer) through correspondences. On recei- 
ving communication about the market rates from the Marketing Officer 
the Hospital authorities used to pass the bills of the contractor in accor- 
dance with the rates furnished by the Marketing Officer. 

3. The prosecution case is that during the period from March, 
1959 to February, 1960 the aceused Netai Hari and his employee Nilkanta 
entered into a criminal conspiracy with Satya Mullick, an employee of 
the Burdwan Collectorate and the appellant in Criminal Appeal No. 314 
of 1969, one Hareprosad Chatterjee, another employee of the said 
Collectorate and Makhan Chowdhury, head clerk of the Office of the 
District Medical Officer, Burdwan and collected letters and correspondences 
addressed to the Marketing Officer by the B. C. Hospital and replied to 
those letters themselves under the signature of either Satya or Haraprasad 
designating themselves as the Marketing Officer and through those letters 
inflated rates in respect of ice were supplied to the B. C. Hospital on the 
basis of which inflated bills were prepared and passed for payments and 
subsequently encashed by the contractor. Sri Dwijendra Chandra Chakra- 
borty (P. W. 30), an Inspector of Police attached to the District Enforce- 
ment Branch Burdwan got an information and in pursuance of that in- 
formation he searched the house of the accused Netai Hari at Ranigunge 
Bazar, Burdwan on 17.7.60 after obtaining the requisite search warrant 
from the Magistrate. A number of documents including a draft ofa 
letter in the hand writing of the accused Netai Hari purportedly addressed 
by the Marketing Officer to the Resident Medical Officer. B. C. Hospital, 
a typed letter dated 5.3.60 regarding quotation of ice addressed to the 
Resident Medical Officer, B.C. Hospital by the Marketing Officer and a 
typed writer machine were seized therefrom. On the self same day Sub- 
Inspector S.N. Chatterjee searched the house ef one Satya Prasad Burman 
and seized some documents. After the above two scarches and seizures 
Sri Chakraborty lodged a complaint with the Burdwan Police Station and 
on the basis thereof. Burdwan Police Station Case No. 39 dated 17.7.60 
was started against Netai Hari, Nilkanta, Satya Prasad and others under 
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Sections 420/409/468/471/120B of the Indian Penal Code. Sri Chakraborty 
took up investigation of the case and seized various documents from the 
Office of the Marketing Officer and the B.C. Hospital. He also searched 
the house of Satya Mullick on 28.7.60 and seized various documents inclu- 
ding typed letters bearing the signatures of Satya Mullick or Haraprosad 
Chatterjee describing themselves as the Marketing Officer and addressed 
to the Resident Medical Officer, B.C. Hospital. In course of investigation 
he arrested some other persons including Biswanath Roy, Dharani Dhar 
Malakar and Haraprosad Chatterjee. He took the specimen writing of 
Makhan and Dharani Dhar before the Magistrate. He could not, however, 
take the specimen hand writing of Netai, Nilkanta or Satya as they refused 
to give the same. The Investigating Officer, then seized some petitions for 
casual leave made by Satya and Haraprosad together with other docu- 
ments bearing their signatures from the Burdwan Collectorate on 208.60. 
He sent some of the documents seized during investigation including the 
typed letters bearing the signatures of Satya Mullick and Haraprosad and 
the issue register maintained at the B.C. Hospital to the hand writing 
expart. After examination of witnesses and obtaining necessary sanction 
for prosecution against some of the persons arrested in connection with 
the sase, the Investigating Officer submitted chargesheet against eight 
accused persons including the three appellants. He thereafter, made a 
prayer for allotment of the case and on receipt of the order of allotment, 
the learned Judge, Special Court, Burdwan took cognizance of. the case 
and issued process against the eight accused persons. After thirty four 
witnesses were examined by the prosecution and a number of documents 
were exhibited at its instance, the learned Judge by an order dated Nov- 
ember 10.1965 framed charges against five of the accused persons while 
discharging the three others, namely, Biswanath Roy. Satya Barman and 
Dharani Dhar Malakar as there was no prima facie case against them. 
A common charge under Section !120B/420 of the Indian Penal Code was 
framed against all the five accused persons, namely, Netai Hari Roy; 
Nilkanta Chatterjee, Makhanlal Chowdhury, Haraprosad Chatterjee and 
Satya Kunkar Mullick. Charges under Sections 474 and 420 of the 
Indian Penal Code were framed against accused Netai Hari Roy. A 
common charge under Section 471 of the Indian Penal Code was framed 
against Netai Hari Roy and Nilkanta. Separate charges under Sections 
419, 476 and 468 of the Indian Penal Code and under Section 5 of the 
Prevention of Corruption Act, 1947 were framed against accused Satya 
Kinkar Mullick. Separate charges under Section 476 of the Indian Penal 
Code and under Section 5 of the Prevention of Corruption Act, 1947 were 
framed against Haraprosad Chatterjee. A charge under the above Section of. 
the Prevention of Corruption Act was also framed against accused Makhan. 
During the pendency of the trial aceused Haraprosad Chatterjee died and 
as such the case proceeded against the three appellants and Makhan. 
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4. The defence of the accused persons as it appears from the trend 
of the cross-examination and statement made during their examination 
under Section 342 of the Code of Criminal Procedure, was that they were 
innocent and were not parties to any conspiracy. The accused Satya 
Mullick, further, stated that the documents allegedly seized from his house 
were planted for which he was obliged to file an application before the 
learned Magistrate. 

5. The learned Judge, on a consideration of the materials on record, 
found the accused Makhan Chowdhury not guilty of all the charges 
levelled against him and accordingly acquitted him. The learned Judge 
however, found all the three appellants guilty of the charge under 
Section 120B/420 of the Indian Penal Code and convicted and sentenced 
each of them to suff.r rigorous imprisonment for three months and to pay 
a fine of Rs. 500/- in default to suffer rigorous imprisonment for three 
months more. He found the accused Netai Hari and Nilkanta also guilty 
of the charge under Section 471 of the Indian Penal Code and sentenced. 
both of them to suffer rigorous imprisonment for three months each and ' 
to pay afine of Rs. 300/- each. The accused Netai Hari was also 
found guilty of the charge under Section 420 of the Indian Penal Code 
but no separate sentence was passed. Accused Satya Kinkar was found 
guilty of the charge under Section 419 of the Indian Penal Code and 
was sentenced to suffer three months’ rigorous imprisonment and to 
pay a fine of Rs. 200/- in default to suffer rigorous imprisonment for 
three months more. Accused Satya was also convicted under Section 
468 of the Indian Penal Code and sentenced to suffer three months’ 
rigorous imprisonment and to pay a fine of Rs. 300/- in default 
three months’ rigorous imprisonment more. He, further, directed that 
the substantive sentences passed against each of the three accused 
should run concurrently. Netai Hari was, however, acquitted of the 
offence under Section 474 of the Indian Penal Code and Satya Hari of 
the offenees under Section 476 of the Indian Penal Code and under Section 
5 of the Prevention of Corruption Act, 1947. ; 

6. We have heard Mr. Shankar Das Banerjee, the learned 
Advocate appearing with Mr. Balai Chandra Ray and Mr. Sobhan- 
lal Hazra, oo behalf of the appellants Netai Hari Roy and Nilkanta 
Chatterjee and Mr. N. C. Banerjee appearing with Mr. Arun Kumar 
Mukherjee on behalf of the appellant Satyakinkar Mullick. We have. 
also heard Mr. Surati Mohan Sanyal, the learned Advocate appearing 
for the respondent, State of West Bengal in all the three appeals. We 
have also gone through the oral and documentary evidence adduced in 
the case and the judgment under challenge. i ° 

7. Before we proceed to consider the merits of the appeals we pro- 

` posed to dispose of a point of law raised at the outset on behalf of the 
appellants regarding adimissibility of certain documents. It has been 
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contended on behalf of the appellants that the charges framed in this case 
against all the accused persons relate to the period from March 1959 to 
February 1960 and as such the learned Trial Judge erred in law in enter- 
taining and relying or evidence relating to period beyond that mentioned 
in the charge. Oa a perusal of the record we fiod that the learned Judge 
has, in fact, referred to and relied upon some oral and documentary 
evidence relating to period beyond that mentioned in the charges. The 
question, therefore, that falls for determination is whether, evidence, 
adduced in respect of a period other than that mentioned in the 
charge could have been admitted or relied upon for the prupose of ascer- 
taining whether the charges framed have been proved or not. It is true, 
as a general proposition, that the evidence of commissions or omissions 
constituting the offence is to be confined to the period mentioned in the 
charge, but for the purpose of the charge of conspiracy, however, there 
cannot be such a blanket ban as there are certain provisions of the Evi- 
.dence Act, other than Sec. 10 with the aid of which evidence outside 
the period mentioned in the charge can be admitted and relied upon. In 
the instant case the charge of conspiracy against the accused persons is 
that, between the period from March 1959 to February 1960 at Burdwan 
the accused persons agreed with one another to do or caused to be done 
illegal acts, namely, to cheat the B. C. Hospital, Burdwan and some of 
its offiecrs by dishonestly inducing them to recommend payments to pass 
and deliver an excess amount of money against inflated bills drawn by 
Netaihari Roy as also by causing to commit and/or commiting forging of 
market rates submitted with those bills, which were done in pursuance of 
the said agreement. To prove the above eharges all evidence which go 
to show that the bills submitted for that period were inflated and that the 
market rates submitted therewith were forged is certainty admissible, 
notwithstanding that such evidence may necessarily refer to and narrate 
acts of the conspirators beyond the period of conspiracy but should be 
within a reasonable limit and not too remote. Then again, in a charge 
of conspiracy, the conduct in general of each individual co-conspirator 
including his acts, writings and statements is evidense against himself. 
Such conduct, irrespective of the time to which it relates, can be relied on 
by the prosecution to show the criminality of the intention of the indi- 
vidual accused with reference to his proved participation in the alleged 
conspirary. Such evidence would come u/s. 8 and 14 of the Evidence Act 
and would be admissible. This view was expressed by the Supreme Court 
in this case of (1) Sardual Singh Caveeshar v. The State of Bombay reported 
in in AIR 1957 Sepreme Court 747 and we propose to consider the 
evidence keeping in view the above principle. 

8. That the appellant Nitaihari Roy was a contractor of the B. C. 
Hospital and the appellant Nilkanta was one of his employees is not in 
dispute. P. W. 2 Bhupendra Chandra Nag, who was an employee of the 
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Hospital at the material time, stated that he knows accused Netaihari 
who was diet contractor of the hospital and in connection with supply 
and bill matters his employee Nilkanta use to come to hospital. P. W. 
10 Dr. D. Banerjee, who was the District Medical Officer stated that ice 
and other articles for the hospital used to be purchased from contractor 
and Netaihari Roy was one such contractor. P. W. 29 Nripendra Nath 
Bhattacharya, who was accounts clerk in the B. C. Hospital in 1959, stated- 
in his evidence that Netaihari Roy was a contractor of the hospital for 
diet supply. This aspect of the prosecution case has not been challenged 
in cross-examination and it has been conclusively proved that Netaihari 
Roy was the diet contractor of the hospital and Nilkanta was his 
employee. Similarly, the uncontroverted evidence of P. W. 5 Gauri 
Prasad Aich, who was the Nazir of the Burdwan Collectorate at the 
material time, proves that appellant Satyakinkar Mullick and accused 
Haro Prasad Chatterjee (since deceased) were employees of the Burdwan 
Collectorate. 

9. According to the case of the prosecution certain articles 
supplied by the contractor to the hospital were tendered articles 
while others were non-tendered and ice was one of such non-tendered 
article. For such non-tendered articles the hospital authorities used to 
ascertain market rates from the Sub-divisional Agricultural Marketing 
Officer who is also known as Sub-divisional Marketing “Officer through 
correspondences. P. W. 16, Dr. R.C. Roy, who was the Resident 
Medical Officer of B. C. Hospital from August, 1959 stated that he 
used to ask for rates for ice and other articles from the Sub-divisional 
Marketing Officer, Burdwan and he proved some of the letters written 
by him inthis regard. According to his evidence the bills of contractor 
used to be accompanied by market rate-sheets and he used to sign the 
bills and copies of those sheets afier they were placed bfore him by 
either the accounts’ clerk or the head clerk. P W. 10, Dr. Banerjee while 
being cross-examined stated that genuine certificate of Marketing Officer is 
necessary in those cases where there has been no proper tender P.W 13 
Nirode Baran Singha, Inspector of Accounts, who was attached to the 
office of the Chief Medical Officer, Burdwan from September 1958 to 
December 1963 during cross-examination stated that in cases where 
no open tender is issued for purchase of articles, quotations are 
obtained from Agricultural Marketing Officer or Circle Officer. The 
above evidence of the witnesses attached to the hospital also find corro- 
boration from the witnesses of the office of Sub-divisional Agricultural 
Marketing Officer. P. W, 4 Surajit Ranjan Biswas, | who was the 
Sub-divisional Agricultural Marketing Officer stated that. market rates 
were furnished by his office to B. C. Hospital, Burdwan and his office 
also intimated rates of ice to the hospital. P.W. 6, Arun Kumar Chakra- 
varti, a clerk in the office of the Marketing Officer stated that from 
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their office market rates of commodities used to be furnished to 
different departments of Government and firms. Along with the oral 
evidence of the above witnesses we find from the issue register of 
the hospital that during the relevant period letters were issued to the 
Sub divisional Marketing Officer asking for market rates of different 
commodities including ice and such rates were asked for each month. 
Some of those relevant entries in the issue register are exhibits 3/1. 3/2, 
3/3 and 3/4, 

10. From the above discussion of evidence, we are fully satis- 
fied that the appellant Netaihari Roy was a diet contractor of B. C. 
Hospital and he used to supply different commodities including ice 
which was a non-tendered commodity. The rate, according to which, 
the contractor was to be paid for such supply of ice was the rate 
furnished by the Marketing Officer, Burdwan and for that purpose the 
hospital authorities used to write letters to the Marketing Officer who 
in his turn, used to furnish the rates through written replies. The 
bills of the contractor were to be accompanied by the market-rate- 
sheets supplied by the Marketing Officer at the time of presentation before 
the Resident Medical Officer for being passed for payment. 

11. Mr. Balai Chandra Ray, the learned advocate appearing for 
the contractor submitted that there is no evidence on record that the 
contractor had to submit market rates along with his bills nor there is 
any evidence to show that bills were to be passed and payments were 
to be made only according to the market rates to be furnished by the 
Marketing Officer. We are, however, unable to accept the contention 
of Mr. Ray. The evidence of P. W. 33, Dr. U. N. Saha, who was the 
Chief Medical Officer is that along with the bills submitted by Netai- 
Hari Ray there were market rates attached by him were necessary. 
The necessity of such submission of market rates were in respect of 
non-tendered articles supplied by the contractor. The evidence of 
P.W. 1, Monindra Nath Bhattacharya, aclerk attached to the hospital 
is that the quotations were to be produced along with the bills. The 
evidence of P.W. 10 that he noted irregularities such as there was no 
invitation of tender issued by any committee and the rates of the articles, 
particularly of ice were not certified by the Agricultural Marketing 
Officer clearly indicate that without such market rates no bills were 
allowed to be submitted by the contractor for supply of non-tendered 
articles. The evidence of P.W. 12 Shibapada Mondal and P.W. 13 Nircode 
Baran Singha who were attached to the office of the Chief Medical Officer 
clearly indicate that for encashment of bills, copies of market rate used to 
be sent along with the contractor’s bills and in cases where no open 
tender was issued for purchase of articles, quotations were obtained from 
Agricultural Marketing Officer, or Circle Officer. The positive evidence 
of Amulya Prosad Roy (P.W. 14) is that along with the bills of ice., 
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etc., supplied there is a market-sheet attached and after this is submitted 

by a contraetor the office prepares the proforma and then it comes to his 

office and he places the same ‘before the District Medical Officer. After 

he signs the bills they are sent to Chief Medical Officer for counter signa- 

‘ture. The accused Netaihari also in his cross-examination’ u/s. 342 of the 

Code of.Criminal Procedure. stated that at times slips of bazar rates were 

enclosed with the bills. All these evidence and materials on records 

clearly prove that the bills for non-tendered articles were to be accompanied 
by market rates supplied by the Marketing Officer and the contractor was 

fully aware of the same. There is also no dispute that at the material 

time ice was a oon-tendered article. ' 

i 12. The next part of the prosecution case is that the letters addre-' 
ssed and meant for Marketing Officer, Burdwan were entered in the issue 

register of the hospital for onward transmission to the Marketing Officet 

were collected by the contractor Netaihari or his representative. These 

letters: were taken delivery of by the contractor er his representative, 

though they were to be sent to. the addresses either through peon or by 

post. After taking delivery of these letters, Netaihari in cdllusion with the 

appellant Satya Kinkar Mallick and accused H.P. Chatterjee used to create 

forged documents purportedly signed by the Marketing Officer indicating in 
the said letters that those are being sent by the Marketing Officer in reply 
to the letters addressed to the Marketing Officer by the hospital authorities 

asking for market prices from the Marketing Officer and these forged 
letters containing market rates were attached to the bills of the contractor 

Netaihari to. obtain inflated price for supply ofice. According to the’ 
case of: the prosecution, the market rates which were attached to the bills 

by the contractor in respect of ice were inflated and the hospital authori-' 
ties were induced to pay the prices shown in the market rate-sheets attached’ 
to the bills as these market rate-sheets indicated -as if they were being 

sent by the Marketing Officer to the hospital authorities, though in fact, 
they were forged and were never issued by the Marketing Officer. 

13. In proof ofthe allegation that Netaihari or his representative’ 
Nilkanta used to accept letters addressed to the Marketing Officer the 
prosecution exhibited a‘number of issue registers of the hospital and- 
exhibit 4 series are some of the-entries:in the register wherefrom it appear 
that such letters were received by Nilkanta. These entries in the issue’ 
register clearly indicate that Netaihari, through his representative, used 
to receive letters addressed to the Marketing Officer by the hospital’ 
authorities though under normal circumstances these letters were to be 
sent by post or through peon book to the office of the MarXeting Officer. 
Evidence has also been led to show that the replies to these letters were’ 
sent under the purported signatures of the Marketing Officer, even though ' 
those were not sent by the Marketing Officer. The evidence also indicate 
that the letters were sent under the signatures of the appellant Satya 
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Mullick or, accused Haro Prasad Chatterjee. Some of these documents 
have been filed in court and were. marked Y ‘series for identification. 
These letters, according to the case of the prosecution, purport to be the’ 
market rates furnished under the signature of the two accused Satya 
Kinkar Mullick and Haro Prosad Chatterjee and their signatures have been - 
proved by some of the witnesses examined in this.case. Before, however, 
we can look into the contents of those documents we would like to take- ` 
up for consideration an important point of law raised by the learned 
lawyers appearing for the appellant about the admissibility of the same. 
It has been contended both by Mr. M. C. Banerjee and Mr. Balai Chandra 
Ray that the signatures appearing thereon have been proved and not: their 
contents and, therefore, the contents of the document cannot be looked 
into. Mr. Banerjee submitted that under section:67 of the Evidence Act 
if contents of the documents are to be looked into and relied upon, they 
are to.be proved and such proof can be if any of the three manners - 
provided for in the explanations to Section 47 of the Evidence Act, viz. 
by a person who has seen that person write or when he has received docu- ‘ 
ments purported to be written by that person in answer to document 
written by himself or under his authority and addressed to ‘that person, ' 
or when, in the ordinary course of business documents purporting to be 
written by that person have been habitually submitted to him. According 
to.Mr. Banerjee the contents-of the doountents can not be proved, in 
any manner other then mentioned in Section 47 of the Evidence Act and ' 
in the instant case there being no such. evidence in proof of these doou- 
ments (Y series) the same can not be looked into. Mr. Banerjee asserted 
that there cannot be any departure from the mode of proof provided for . 
u/s. 47 of the Evidenc: Act and as such the contents of these documents 
should be left out of consideration and once they are left out of con- 
sideration, there is no evidence on record to hold that any market ` 
rates were furnished by the accused or for that matter there was any 
cheating forgery or conspiracy to cheat the hospital authorities. 

14. As we have already indicated the documents (Y series) have - 


-been formally proved only to the extent of the signatures appearing -there- 


on which, according to the prosecution witnesses are either in the of §.P. 
Mullick or H. P. Chatterjee.. According to the prosecution case the con- 
tents of all these documents indicate the market rates supplied ` by the 
accused persons with an inflated price of ice shown and in fact, the entire 
prosecution case rest upon the contents of these documents. In other words 
if the contents of these.documents can not be looked into for not having 
been formally exhibited, as contained by Mr. . Banerjee, the entire pro- 
secution case must fail. Let us, therefore, now consider whether the 
contents of the documents can be said to have been proved enabling us 
to look into the same. 


15, Section 67 of the Evidence Act does not lay down any 
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specific mode of proof and it only provides that if a document is 
alleged to be signed or to have been written wholly or in part by any 
person, the signature or the handwriting of so much of the document 
as is alleged to be in that person’s handwriting must be proved to be 
in his handwriting. Or in other words Section 67 only enjoins that 
before a document can be looked into, it has to be proved but does 
not provide for the mode of proof. Section 47 of the Evidence Act, 
which comes under the part relating to relevancy of facts, provides that 
the opinion of persons who are acquainted with the handwriting of a 
particular person are relevant facts and the person who can be said to be 
acquainted with the handwriting is described therein. Similarly, opinion 
of a handwriting expert for identifying a handwriting is also a relevant 
fact. It would thus appear, that the Evidence Act has not laid down 
any specific manner of proving a handwriting but have only laid down 
that evidence of certain persons are relevant in proof of a document. 

16. Wigmore in his Treatise on Evidence (Third Edition, Vol. 7, 
Page 606) while discussing different mode’of authentication of documents 
observed :— 

“Accordingly, it seems generally conceded that the mere con- 
tents of a written communication, purporting to be of a particular 
persons, are of themselves not sufficient evidence of genuineness, 
Only in special circumstances, where the contents reveal a know- 
ledge or other trait peculiarly referable to a single person, could the 
contents alone suffice, 

However, where the necessity above-mentioned does in fact 
exist, namely, the impossibility of obtaining handwriting testimony, 
it would seem to follow that resort must be had to the evidence 
from contents, at any rate, ia some circumstances or upon the facts 
of a particular case.” : 

Proof of documents, by their contents have also been acknowledged 
by our Courts as a proof by circumstantial evidence. In the case of 
(2) Barindra Kumar Ghoshv. Emperor, reported in the ILR XXXVII 
Calcutta, page 467 (at page 524), Justice Carduff while considering 
the question whether certain letters could be attributed to one of the 
accused said: j 

“The stereotyped methods of proof thus went by the wall. 
But Iam unable to concede, and I can find no authority for the 
propesition, that a particular individual’s authorship of a document 
cannot be established by the force of circumstantial evidence.” 

and further said : 

“And one can readily imagine cases in which °circumstantial 
evidence might be immeasurably superior in most if not all, of the 
stereotyped media of proof. For example, A, whose credit is 
unimpeachable, is able to swear that B was the sole occupant of a 
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room, and that as soonas B left it, he {A) entered and found a 
letter, with the ink still wet lying on the table.. There could 
be no more convincing and conclusive evidence that B wrote 
that letter, however, feigned the handwriting might be, however 
unlike B’s ordinary penmanship, however, strong Bs denial. I 
cannot believe that the law would reject such evidence ; I can fiad 
nothing in the Evidence Act to exclude it; but, on the contrary, it 
seems to me that it would be admissible under Section 6, or 
Section 7, or Section 9, or Section I1, and I consider that those 
provisions may be appealed to here.” 
17. Inthe case of (3) Karcli Prosad Dutta and another v. East 
india Railway Co., reported in AIR 1928 Calcutta page 498, a Division 
Bench of our Court quoted with approval an esrlier decision of a Single 
Judge that Sections 60 and 67.(Evidence Act) were somewhat embiguous 
but that it was never intended by Section 67 that direct evidence of 
handwriting was always necessary, but the section merely stated, with 
«reference to deeds, what was the universal rule in all cases that the person 
who makes an allegation must prove it and lays down no newrule as to 
the kind of proof to be given ; and that it was never intended by Section 
60 to exclude circumstantial evidence ofa thing which could be seen, 
heard and felt though at first sight the section might appear to have that 
meaning. 
18, The Supreme Court in the case of (4) Mobarik AH Ahamed v. 
State of Bombay, reported in AIR 1957 Supreme Court page 857 while 
repelling a similar contention as raised in this case by the learned advocates 
for the appellants, observed :— ~ 
“The proof of the genuineress ofa document is proof of the 
authorship of the document and is proof of a faet like that of any 
other fact. The evidence relating thereto may be direct or circumsta- 
ntial. It may consist of direct evidence of a person who saw the docu- 
ment being written or the signature being affixed. It may be proof of 
the handwriting of the contents, or of the signature, by one of the 
modes provided in ss. 45 and 47 of. the Indian Evidence Act. It may 
also be proved by internal evidence afforded by the contents of the 
document. This last mode of proof by the contents may be consider- 
able value where the disputed document purports to be a link ina 
chain of correspondence, some links in which are proved to the satisfa- 
ction of the court. In sucha situation the person who is the recipent 
of the document, be it either a letter or a telegram, would be ina 
reasonably good position both with reference to his prior knowledge 
of the writingeor the signature of the alleged senior, limited though 
it may be, as also his knowledge of the subject matter of the chain of 
correspondence, to speak to its authorship. In an appropriate case the 
court may also be in a position to judge whether the document 


‘ 
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constitutes á genuine link in the chain of correspondence and thus to de- 
termine its authorship. We are unable, therefure, to say that the approach 
adopted by the courts” below in arriving at the conclusion that the 
letters are genuine is open to any serious legal objection. The question, . 
if any, can only be as to the adequacy of ‘the material on which the . 
conclusion as to the genuineness of the letters is arrived at. That, 
however is a matter which we cannot permit fo be caavased before us. 
A few-of the’ letters said to have been reccived from, the appellants _ 

as stated above, do not béar his signatures. These were held to have 

` been proved by the circumstantial evidence as _ pointed out and we 
see no objection thereto.” 

19. From the foregoing. discussions, therefore, the following propo- 
sitions emerge. 

20. Though the ordinary methods of proving ‘a document are ‘by 
calling as a witness the person, who executed the document or saw it, 
executed or signed or is qualified to express an opinion as to the handwri- i 
ting therè cah be, other modes of proof of such documents. Some of. the | 
other ‘modes are by comparison of the handwriting as envisaged U/s. 73 
of the Evidencé Act, by evidence of a handwriting expert Ufs. 45 of the. 
Evidence Act, by admission of the person against whom the document jis | 
tendered ‘ud by circumstantial evidence. But in arriving at the conel- 
usion about the proof by circumstantial evidence, the priaciple „which 
inevitably has to be followed for reeeption and acceptance of such evidence 
has to be borne in miad and that is, the circumstantial evidence must be of 
sufficient strength to carry conviction. In other words, circumstantial 
evidence as a mode of proof of authorship or execution of documents is a 
legitimate method of proving a document and such evidence may consist 
of ‘the internal evidence of the contents in ine document and- other 
surrounding circumstances. 

21. Letus therefore consider whether there is sufficient circum- _ 
staritial evidence in the instant case to hold that the documents (marked 
Y series) have been proved satisfactorily. The documents (Y series) ` 
which are typewritten ànd contain some occasional handwritten’ endorse- 
ments purport to be issued from the office of the Sub- “divisional Marke- 
ting Officer, Burdwan and bear certain memo nam berg and dates. „They 
also eontain reference of memos and the date ‘thereof in reply t to which 
they are being written. Theréafter the memos proceed on to give the 
rates of certain articles idcluding ice for a particular “month. At the 
bottom a signature appears and the signatory is déscribed as the Sub-divisi- `` 
onal Marketing Officer, Burdwan Collectorate, Burdwan. There is also 
the stamp and seal purportedly df the Sub-divisional Marketing Officer of 
Burdwan. Along with the market rates there are some forwarding 
letters bearing memo numbers and addressed to the Resident Medical 
Officer, Bejoy Chand Hospital, Burdwan and these memos purported to be 
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issued in reply to the memos of the Marketing Officer, Burdwan Collecto- 
rate, These forwarding memos also, bear the signatures and beneath the 


, said signature, the designation of the signatory is given as Sub-divisional 


Marketing Officer, Burdwan and a stamp and seal ofthe said office are 
‘also impressed thereupon. All the signatures appearing in those docu- 
ments (Y series) have been proved to be in the handwriting of either 


‘the appellant Satya Kinkar Mullick or the accused Haro Prosad Chatterjee 


(since deccased). It has been contended by Mr. Banerjee appearing on 
‘behalf of the appellant Satya Mullick that the evidence of P.W. 5 Gauri 
Prasad Aich do not conclusively ‘show that the signatures are those of 
Satya, as he has stated in cross-examination that the signatures proved 
by him seem to be the signatures of accused Satya Mullick. We are, 
however, unable to accept the contention of Mr. Banerjee, This witness 
(P.W. 5) was atthe material time, working in the Burdwan Collectorate 
as Nazir aŭd he was an employee of the Collectorate since 1934. Accor- 
ding to his evidence both Satya Mullick and Haro Prasad Chatterjee were 
employecs i in the Collectorate and his evidence is that he knew the 
Signature of Satya Mullick as ‘he came to know this in course of office 
work. Being an employee of the same Office this witness was thoroughly 
conversant with the signature of Satya Mullick as stated by him and he 
was a competent person to prove the signatures of his colleague. In his 
examination in chief he has proved the signature of Satya Mullick appearing 
in most of the documents WY series). He has also proved signatuie of 
Satya Mullick appearing in certain hand written applications addressed to 
the Collector of Burdwan by him while working in office. In cross exami- 
nation of course he has stated that signature proved by him seems to be the 
Signature of accused Satya Mullick and according to Mr- Banerjee, this 
answer given by Gauri Prasad Aich do not conclusively prove that the 
signature‘ appearing in the documents earlier proved by him were there of 
Satya Mullick. To clarify this statement given by P.W. 5 in cross-examin- 
ation the learned Trial Judge put a question to the witness and in answer 
thereto he stated that in examination in chief he has stated that the sig- 
natures of accused Satya Kinkar are his signatures. On a careful reading 
of his evidence we are fully satisfied that this witness was a competent 
witness to prove the signature of Satya Mullick. P.W. 22, another clerk of 
the Burdwan Collectorate who worked there from April 1930 till January 
1963 deposed to the effect that he knew accused Haro Prasad Chatterjee 
and Satya Kinkar Mullick who worked there and knew their handwriting 
and signatures and he proved certain signatures. He also proved the 
signatures of Sadya Mullick in some of those documents {Y series). In 
cross-examination this writness stated that he worked with Satyakinkar 
in the same depratment, namely, Revenue Munsi Khana in 1959. He 
further, stated in cross-examination that the signatures proved by him 
séem to be the signatures of Satya Mullick and of Haro Prasad, but so 
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far as exhibits 23/7, 23/8 and 23/11 they were definitely of Haro Prasad. 
Along with the evidence of these two witnesses there is. the evidence. of 
the handwriting expert Sunil Kumar Chakravorti, P. W.25. He com- 
pared the signatures of Satya Mullick appearing in soms of the 
documents (exhibit Y series) with his standard signatures and 
according to his evidence the signature appearing in some of the 
documents (Y series) are in the hand-writing of Satya Mullick. 
His evidence regarding the signature of Hiro Prasad Chatterjee are 
also in the same vein, In cross-examination this witness stated that 
the opinion was based on comparison with his standard writings. The 
documents that were forwarded to the handwriting expert as standard 
writings were certain applications for leave etc. of Satya and Haroprasad 
filed with the Collectorate. It was now here been challanged by Satya 
Mullick that these documents, namely his leave application etc., were not 
written by him and we are satisfied from the evidence on record that the 
comparison that was drawn by the hand writing expert for cxantining 
the questioned document were from the standard writings. 

22. The evidence of P. W. 5 and P. W. 22 along with the evidence 
of the handwriting expert, conclusively prove that the signatures appearing 
in some of the documents (marked Y series) are either that of Satya Mul- 
lick or Haro Prasad Chatterjee. The contents of the documents as we 
have already indicated related to market rates and were being issued under 
the signature of Satya Mullick or Haro Prasad Chatterjee in reply to 
memos issued by the Hospital authorities to the Sub-divisional Agricultu- 
ral Marketing Officer. The other circumstances suggesting the authorship 
of the documents are that the originals of these documents (marked Y 
series) were seized from the office of the Burdwan Hospital as they were 
annexed to the bills of Netai Hari Roy. Another important circumstance 
proved in this case is that the memo numbers appearing in some of the 
documents {Y series) tally with the memo numbers appearing in an exercise 
Book, which was being used as a peon-book (exhibit 24) seized from the 
house of accused Satya Mullick. Entries in the exercise book, this note-book 
has been proved to be in the handwriting of Satya Mullick (vide evidence 


of P. W. 22). In this note-book cnteries have been made showing issue ‘ 


of memos addressed to the R. M. O. B.C. Hospital, Burdwan with the 
date of issue, number, addressee and contents of the memo and these 
entries tally with the contents of the original memos showing market 
rates (Y series). 

23. It was streneously argued on behalf of the appellant Satya 
Mullick that the seizure of the exercise book Sand other documents 
from the house of Satya Mullick is a false and concocted story and 
therefore, no reliance should be placed on the documents purportedly ” 
seized from the house of Satya Mullick. In this connection, our attention 
has been drawn to an order dated 5.8.60 passed by the Subdivisional 


ore 
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Magistrate wherefrom it appears that an application was filed by 
Satya Mullick on 2.8.60. It has been contended on behalf of Satya 
Mullick that by this application the accused challeaged the seizure ale- 
gedly made from his house on 28.7.60. The application filed by Satya 
Mullick on 2.8.60 has not been exhibited in this ease and we are not in a 
position to ascertain the eontents thereof. Assuming that such an applica- 
tion was made by Satya it has to be seen how far the contention of Satya 
iv this regard can be accepted. The search, according to the prosecution, 
was conducted by Sri Dwijendra Chandra the Investigating Officer of the 
case (P. W. 30). He stated in his examination în chief that on 28.7.60 ke 
seized some documents from the house of accused Satya Mullick under a 
seizure list written and signed by him in presence of witnesses and the seizu- 
re list has been marked Ext. 25/12. This witness in crass-examination stated 
that after Satya Kinkar surrendered in court on 26.7.60 he took the accused 
in police custody for one day and on 27.7.60 he again took the accused 
in police custody for three days. While the accused was in their custody the 
house was searched ou 28.7.60. This witness denied the suggestion of 
the accused that the papers seized frem the house of accused Satya 
Kinkar were planted by him and that he took the accused along with the 
papers to his house. P.W. 21 Mahima Ranjan Sadhu a witness to the said 
search and seizure stated that he worked in Josari Rice Mill for the last 
14/15 years and he knew Satya Mullick who resided in a house near the 
Mill in 1960. On 28.7.60 he and Ramani Goala of their locality were 
called by a police officer to witness a search in the house of Satya Mullick. 
In their presence the accused brought and handed over a bundle of papers 
to the police officer and the police officer seized those papers making out 
a list of each document and he signed the same. Besides proving his own 
signature he proved the signature of the other witness who was present 
along with him as also that of the accused Satya Mullick. In cross-exami- 
nation, however, this witness gave a complete go-by to his statement made 
in examination in chief and stated that he did not visit the house of 
accused Satya Mullick and that he was called to the place of accused 
Satya after the search. After the search he was asked to signa seizure 
list which he initially refused but and being forced by the police officer, he 
subsequently signed en the same. The witness was declared hostile and 
cross-examined by the prosecution. Then he admitted that before the 
Javestigating Officer he stated that Satya brought a bundle of documents 
and a seizure list was prepared by the Investigating officer in their prese- 
nce. The fact of seizure has not been challenged by the accused. What 
is being challenged is, that the documents that were seized from the house 
of accused Satya were planted by the Investigating Officer. In this conn- 
ection it has to be borne in mind that some of the documents seized have 
been proved to be under the signature of accused Satya Mullick. The 
suggestion of the defence in that context is unacceptable as documents 
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bearing the signature of the accused could not have been planted unless 
such documents were created by the police officer after forcibly obtaining 
the signature of Satya Mullick thereon, which is not his case. That 
apart, we find no circumstance appearing on record supporting the sugges- 
tion of the accused, which has been specifically denied by the Investigating 
Officer. From the evidence of the Investigating Officer and the contem- 
poraneous seizure list we are satisfied that documents appearing in 
the seizure list were seized from the house of accused Satya Kinkar 
Mullick. ~ 

24. Apart from the seizure of the exercise-book (Ext. 24) from the 
house of Satya, there is another circumstance to prove the authorship of 
` the documents (Y series). As we have already indicated some of those 
documents bear a stamp and seal of the Sub-divisional Marketing Officer 
and the worda “Sub-divisional Marketing Officer” have also been typed 
under the signature of Satya or Haro Prasad as the case may be. P.W. 4 
the Marketing Officer have stated in his evidence that their office has only 
a seal and rubber stamp showing “Sub-divisional Agricultural Marketing 
Officer, Burdwan Sadar”? and that they have no other description of their 
Office or any other rubber stamp as ‘“‘Sub-divisiona] Marketing Officer”. 
According to his evidence there was no clerk named Haro Prasad Chatterjee 
or Satyakinkar Mullick in his office and there was ne Sub-divisional 
Marketing Officer at Burdwan Sadar either by the name of Haro 
Prasad Chatterjee or Satya Kinkar Mullick. As we have already 
discussed he was the Marketing Officer at Burdwan from 1957 to June 
1960, that is, during the relevant period. He has also in his deposition 
specifically denied that the documents marked (Y series) were issued from 
his office. In cross-examination he has stated that the impression of 
rubber stamp ‘“‘Sub-divisional Marketing Officer, Burdwan” were not of 
his office as shown in the document marked (Y series). He has, further, 
stated that he did not see the impugned rubber stamp bearing the seal 
“Sub-divisional Marketing Officer, Burdwan” nor he saw anybody. to put 
the stamp. 


25. From the evidence discussed above, therefore we find that 
the contents of the documents marked (Y series) go to show that by 
these documents certain market rates were being furnished to the hospital 
authority by the office of the marketing officer under the signature of 
accused Satya Mullick or Haro Prasad Chatterjee. The contents futther 
show that some time forwarding letters were being issued with the market 
rates furnished and certain memo numbers were given therein. The evi- 
dence on record prove that the memo numbers of the issuing office appear- 
ing in the said documents also appear in a note book written by the 
aceused Satya Mullick and found from his house. The evidence on 
record also prove that the stamp and seal appearing thereon are neither 
those of the Sub-divisional Agricultural Marketing Officer nor were those 
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memos issued by the said office. It has also been proved that eccused 
Satya Mullick and Haro Prasad Chatterjee, the signatories in these typed 
letters, were not the Sub-divisional Agricultural Marketing Officer as 
indicated therein. These circumstances lead to the only conclusion that 
the signatories were the authorities of these documents and they signed 
the dccuments knowing the contents thereof. In view of the above con- 
clusion we fully satisfied that the contents of the documents have been 
proved by circumstantial evidence and the contents of the said docu- 
ments can be treated as legal evidence in the instant case. 

26. Before we conclude our general discussions about the case 
presented before us we would like to advert to another submission made 
by Mr. Balai Ray appearing on behalf of the. contractor Netai Hari and 
his employee Nilkantha. Mr. Ray contended that the ice being a non- 
tendered article, the contractor was entitled to offer any rate for supply 
of the same and it was for the hospital to accept or refuse supply at such 
. Tate, According to Mr. Ray even if the market rate was less than 
Rs. 10/- per maund of ice, as contended by the prosecution, the 
contractor was within its right to charge Rs. 10/- being the rate 
offered by him and even if such rate was not acceptable to the 
hospital authority, there cannot be any question of inducement or chea- 
ting because it was the prerogative of the contractor to fix his own rate. 
Mr. Ray contended that even if the contractor submitted forged market 
rates showing ice at Rs. 10/- per maund, such user of forged documents 
cannot be said to be for the purpose of cheating and therefore all the 
charges framed against the aecused must fall. We are, however, unable 
to accept this contention of Mr. Ray. 

°27. As already discussed, the material on records clearly prove 
that the contractor was to be paid according to the rates prevailing in 
the market, which were to be supplied by the Marketing Officer and 
if the accused submitted such forged market rates showing inflated 
price of ice it wasto induce the hospital authority to pey at such 
inflated rates. As we have already indicated the rates shown in the 
bills submitted by the contractor in his bills were Rs. 10/- and the 
market rate of ice, as it appears from the evidence of P.W. 4 Market- 
ing Officer, was at the material time Rs. 2.50 n.p. per maund to Rs. 3/- 
per maund, while during the summer the rate fluctuated between Rs. 
2.50 n.p. per mauad and Rs. 6.50 n.p. per slab of three maund 30 seers. 
In answer to a question put by the Court this witness stated that ice was 
never sold at Burdwan at Rs. 10/- per maund. By memo being number 
1719/BCH dated? November 5, 1959 addressed to the Sub-divisional 
Marketing Officer, Sadar Burdwan (exhibit 10/3) which was duly received 
by office of P. W. 5, the hospital authority wanted to know the market 
rates for the month of October 1959 of certain commodities including 
ice and the office copy of the reply given by the Marketing Officer through 
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his memo number 1740/V-23, dated November 16, 1959 (Ext. 10/2) show 
that the rate of ice was given as Rs. 2.50 per maund. The evidence of 
Bhola Nath Khanna, P. W. 8 who dealt in ice also proves that in 1959-60 
the wholesale rate of ice was Rs 3.75 per mund and the retail rate of 
sale on credit was Rs. 5/- p:r maund. The evidenc: of P. W. 4and P. W. 
& and the contemporaneous document (Ext. 10/2) clearly show that at the 
time the rate of ic? was much less than Rs. 10/-. On behalf of the 
contractor, however, a number of documents have been. exhibited to 
indicate that the hospital authority acc:pted the tender rate of Rs. 10/- 
per maund for ice to be supplied by the contractor Netaihari for the 
period from 1.4.57 to 31.3.58. Relying on these documents it bas been 
contended that price of ic2 as deposed to by the Murketing Officer is 
wholly unacceptable. In the instant case we are not concerned with rate 
of ice prevailing before or after the period now under consideration by 
us, and it is immaterial whether the rate offered by Netai Hari at Rs. 10/- 
per maund of ice were accepted by the Hospital authority for other 
periods. Here we are enly concerned with market rates during the period’ 
March, 1959 to February, 1960 and whether the contractor while submitt- 
ing his bills furnished inflated market rates. The evidence clearly prove 
- that market rate at the material time as certified by the marketing officer 
. Was much less :han the market rate prevailing and that rate at which the 
bills were submitted were inflated rates. The evidence clearly prove. that 
the contractor was to submit market rates along with the bills and the 
documents showing the market rates (Y series) prove that the rates indi- 
cated therein were shown at Rs. 10/- per maund of ice. 


s 28. Now that we have completed our general discussion on the 
facts of the case and the points raised thereon by the defence, let us now 
take us for consideration the individual items of evidence by which the 
prosecution claimed to have proved the charges levelled against the 
accused. 

29. The charge of conspiracy framed against the accused persons 
recites that they between the period from March 1959 to February 1960 
conspired to cheat the B. C. Hospital, Burdwan and some of its officers by 
dishonestly inducing them to recomment payments to, pass and deliver 
an excess amount of money against inflated bills drawn by Netai Hari Ray 
as also causing to commit and or by committing forging of market rates 
submitted with those bills. An argument was canvassed by Mr. Banerjee 
appearing on behalf of the appellant Satyakinkar, that the charge clearly 
indicate that there were two objects of conspiracy viz. to cheat the B. C. 
espital by submitting inflated bills and another togcommit forgery in 
respect of market rates submitted with those bills. Mr. Banerjee urged 
that the forgery as stated in the charge was for submission of the bills and 
for cheating as now being contended by the prosecution. In our view 
there is no substance in this contention of Mr. Banerjee. The conspiracy 
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as stated in the charge was for cheating the hospital authority and the 
manner in which such cheating was done has been detailed in the charge 
by specifically mentioned that it was done by submission of inflated bills 
as also by causing to commit and/or by commiting forgery in respeet of 
market rates submitted with those bills. 

39. For the purpose of ascertaining whethér this charge of cons- 
piracy has been proved or not we will take up for consideration both oral 
and documentary evidence relating to submission of monthly bills for 
supplies of a particular month and we first take up the evidence relating 
to the month of January, 1960. 

31. By a memo bearing number 157 dated 4th February, 1960 the 
Resident Medical Officer of Bejoy Chand Hospital, Burdwan asked the 
Sub-divisional Marketing Officer, Burdwan to furnish the rates for the 
month of January 1960 of certain articles including ice. Dr. R. C. Roy, 
who was the Resident Medical Officer at that time (P. W. 16) deposed that 
_ the above memo was sent by him under his signature to the Sub-divisional 
Marketing Officer. This memo has been marked Ext. 10/5. He, further, 
stated that the handwriting portion appearing in the said typed letter 
is not of his office. The relevant entry in the issue register of the hos- 
pital in respect of this letter has been proved by P. W.1 as to be in 
the handwriting of Makhan Chowdhury who was the head clerk of the 
hospital and figured as an accused in the case but was acquitted. This 
entry in the issue register has been marked Ext. 1/3. This original memo 
(Exhibit 10/5) which should have been in the office of the addressee, the 
Marketing Officer was seized from the house of the accused-appeltant 
Satyakinkar Mullick and is the item number 3 in the seizure list (Exhibit 
25/12) prepared in respect of the said seizure. In the said memo (exhibit 
10/5) there is a hand written endorsement which reads as follows :— 

“Memo No. 9 M.O. Dt. 13-2-60 
Reply :— His memo No. 157 dt. 4-2-60 

The market rate of the articles stated in his memo under reference 

is furnished herewith. 
Sd/- Illegible. 
13-2-60 
Marketing Officer, Sadar Burdwan 
(Burdwan Collectorate)”. 

Above the words ‘Marketing Officer’ a signature appsars which has been 
proved by P.W. 5 Gauri Aich and the Handwirting Expert as that of 
accused Satyakinkar Mullick and the signature has been marked Ext. 
12/23. Almosg in the identical language of the above quoted endors- 
ement a typed letter was addressed to the Resident Medical Officer, Bur- 
dwan as if the same was being issued from the office of the Marketing 
Officer, Sadar Burdwan in reply to the above quoted memo number 157 
dated 4.2.60. This reply reads follows :— 
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GOVERNMENT OF WEST BENGAL 
Office of the Marketing Officer, Sadar Burdwan, Memo No. 9 M. O. 
dated, Burdwan, the 13th Feby. 1960. 
To 
The Resident Medical Officer, 
Bejoy Chand Hospital, 
Burdwan. 
Ref :—His Memo. No. 157 dated 4.2.60. 
The market rates of the articles, stated in his memo. under reference 
are furnished herewith. 
Enclo :—List of price. 
Sd/- Illegible. 13.2.60. 
Sub-divisional Marketing Officer, 
Sadar, Burdwan. 
(Burdwan Colleetorate). 


The signature, appearing in the just quoted letter above the words “Sub- 
divisional Marketing Officer” has been proved to be that of accused Satya 
Mullick and the signature has been marked Ext. 12. With the above 
quoted memo was enclosed the rates of different articles including ice 
which was shown as Rs. 10/- per maund. This enclosure of market rates 
also bear the signature purportedly that of the Collector of Burdwan and 
` this signature has been proved also to be that of Satya Mullick (Ext. 12/1). 
The letter with the signature (Ext. 12 ) and the enclosure with the signature 
(Ext. 12/1) have been collectively marked Y for identification. This 
letter as we have stated earlier bears a memo number 9 M.O. dated Burd- 
wan 13th February 1960. This memo number finds place in the Exercise 
Book which was being used as a Peon-book and this book was seized from 
the house of Satya Kinkar Mullick. The entries in the exercise book 
have been proved by P.W. 22 to bein the handwriting of Satya Kinkar 
Mullick excepting the initials in the last column. This exercise book has 
been marked Ext. 24. Against the date 13.2.60, in the said exercise book 
the following entry appears :— 

“9 M.O. R.M.O, B.C. Hospital, Burdwan sends market rates of 

the articles sent under the memo number 157 dated 4 2.60”. 

Though the contests of ths documents (marked Y for identification) and 
the handwriting appearing in the memo No. 157 dated 4th February 1960 
(Exhibit 10/5) have not been proved by any of the witnesses, the circumst- 
antial evidenee on record clearly prove that the accused appellant Satya 
Kinkar Mullick was the author thereof. Fhe circumstagces proved are 
(i) the signatures appearing thereon are those of Satya Mullick, (ii) Exhibit 
10/5 was recovered from the possession of Satya, (iii) handwritten endor- 
sement appearing thereon contains a referenee of a memo being number 9 
M.O. dated 13.2 60, (iv) the same memo number appears in the document 
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containing the signature of Satya Mullick (marked Y for identification), 
(v) the memo number appvaring thereon finds place together with the 
contents of the document (marked Y) in the Exercise Book (Ext. 24} proved 
to be in the handwriting of aectsed Satya Mullick and (vi) Ext. 24 was 
recovered from his house. 


32. The enclosure of the document (marked Y) containing the 
market rates bear the signature of the Chief Medical Officer Dr. U.N. 
Saha, who in his deposition proved the signature and stated that he put 
the signature when he received the bills of contractor. The signature of 
the Chief Medical Officer has been marked Ext. 33/8. The corresponding 
bill of Netaihari Roy for this particular month has been exhibited and 
marked 18/11. The signature of accused Netaihari appearing in the bill 
has been marked Ext. 12/93 and that of the Chief Medical Officer thereon 
Ext, 28/12. The oral and documentary evidence, therefore, clearly prove 
that the original letter asking for market rates (exhibit 10/5) issued by the 
hospital authorities was intercepted and fouad its way to the house of 
accused Satya Kinkar Mullick wherefrom it was recovered and seized. On 
this letter a handwritten endorsement was made under the signature of 
Satya to indicate the reply that was to be given. A formal letter in reply 
to exhibit 10/5 was then issued in the line indicated in the above endors- 
ement enclosing there with the market rate for the month of January, 1960, 
as asked for, under the signature of accused Satya Mullick and this letter 
and the enclosure were sent along with the bill of Netai Hari Roy for 
the month of January 1960 so as to induce the hospital authorities to pass 
the bill according to the inflated rate of ice at Rs. 10/- per maund as shown 
in the forged market rate. As we have already discussed, the Sub-divisi- 
onal Marketing Officer in his deposition disowned the above letter and 
the enclosure as having been sent by him and ‘asserted that the stamp 
and seal of Sub-divisional Marketing Officer, Burdwan appearing thereon 
are not of their own office. In fact, a genuine letter of the Sub-divisional 
Marketing Officer proved in this case by P.W. 4 (exhibit 10) show, as 
depose to by the Marketing Officer, that they have no such stamp or 
seal. Thus, there cannot be any manner of doubt that without a conspi- 
racy amongst Netai Hari Roy, the contractor S.K. Mullick and some 
staff of the hospital, the aecused Netai Hari could not have succeded in 
cheating the hospital authority to obtain payment of the bill at inflated 
rates. 

33. Let us now take up the preparation of bill for the month of 
February, 1960. By memo number 370 dated 29.2.60 the Resident 
Medical Officer of the hospital asked the Sub-divisional Marketing 
Officer, Burdwan to furnish the market rates of different articles includ- 
ing ice in the month of February 1960. This original memo has been 
proved inthis case and marked 12/37. That this memo was issued 
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from the hospital would be evident from the issue register of the 
hospital and the relevant entry has been proved by P.W. 1 and marked 
Ext. 1/6. This original memos, though addressed to the Sub-divisional 
Marketing Officer, was recovered from* the house of accused Satya 
and was seized under the seizure list (exhibit 25/12}. The original 
typed letter sent in reply thereto has been proved to be under the 
signature of accused Satya Mullick describing himself a Sub-divisional 
Marketing Officer and the signature has been marked (exhibit 12/2) 
and the document containing the signature has been marked Y/l for 
identification. This document Y/1 bears a memo number being 16 
M. O. dated Sth day sf (month not mentioned) 1960 and indicates that 
it was being sent jn reply to the memo number 370 dated 29.2.60. The 
memo also bears the signature of the Chief Medical Officer as the 
same was sent along with the bill of Netai Hari Roy for the month 
of February 1960 and the said signature of the Chief Medical Officer has 
been marked (exhibit 33/9). Needless to say this memo was seized from 
the hospital. A typed copy of this memo (Y/1) containing the signature 
of Satya Mullick (signature Ext. 12/10, copy marked Y/17) was reco- 
vered from the house of Satya Mullick being the item number 6 of the 
seizure list (Ext. 25/12) and another copy from the house of the 
contractor Netaihari Roy being the item number 41 in the seizure list 
(exhibit 25/5). The copy that was found in the house of Netaihari 
also contain the signature of Satya Mullick and the said signature of 
Satya Mullick appearing thereon has been marked Ext. 24/7. P.W. 3 
Sachindra Nath Banerjee, who was a witness to the search in the house of 
Netaihari deposed to the effect that a typed sheet bearing memo number 
16 with rates of several articles appearing to be issued was also seized 
under the seizure list prepared (exhibit 25/5). The exercise book 
(Ext. 24) also shows that on 5.3.60 a memo being number 16 M.O. 
was addressed to R.M.O. B. C. Hospital, Burdwan in reply to his 
memo number 370 dated 29.2.60. The bill for this particular month 
submitted by the contractor Netaihari along with the market rate 
Y/1 has been proved and there is no dispute that Netaihari obtained 
money on the basis of the bill so submitted which included an 
amount for supply of ice calculated at the rate of Rs. 10/- per maund. 
So far as the month of February, 1960 the documents clearly indi- 
cate that the typed copies of the original forged market rates bearing 
the signature of Satya Mullick sent to the hospital authorities ‘were 
recovered both from the house of Netaihari Roy, and Satya Mullick and 
issuance of the said forged market rates also fine place iw the exercise 
kook (exhibit 24) written by and recovered from the house of Satya 
Mullick. The conspiracy amongt Satya, Netaihari and some staff of the 
hospital in this month also stand conclusively proved. Though the charge 
of conspiracy was for the period upto February, [960 we have relief 
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upon documents which came into existence subsequent thereto for the 
reasons and on the principles discussed by us earlier. 


34. Coming to the transactions relating to the month of December, 
1959 we find that Memo number 15 dated 6lh January, 1960 was add- 
ressed to the Sub-divisional Marketing Officer, Sadar, Burdwan, by 
the Resident Medical Officer, Bejoy Chand Hospital, Burdwan asking 
for market yates of certain articles including ice for the month 
of December, 1959. The original memo has been proved by P.W. 18 
Naresh Narayn Biswas, a clerk of the hospital, to be undtr the signature 
of the then Resident Medical Officer and the said. memo has been marked 
exhibit 12/41. The relevant entry in the issue register of the hospital 
has been exhibited and marked exhibit 1/2. The memo (Ext. 12/41) 
was seized from the house of Satyakinkar Mullick and is item number 
12 in the seizure list (Exhibit 23/12). The draft reply written in hand 
is under the signature of the aecused Haro Prasad Chatterjee and his 
signature has been marked exhibit 23/9. This manuscript was also 
recovered from the house of Satyakinkar Mullick being one of the letters 
under item 11 of the seizure list (Ext. 25/123, "The original typed reply 
containing the market rates is also under the signature of Haro Prasad 
Chatterjee and this was seized from the hospital. The original decu- 
ment kas been marked Y/9 for identification and the signature of Haro 
Prasad Chatterjee appearing thereon as Marketing Officer has been marked 
exhibit 23/21. The teply containing the market rate also bear the signa- 
ture of the Chief Medical Officer and the said signature has been marked 
exhibit 33/7. The carbon copy of the reply cantaining the market rate 
also bear the signature of Haro Prasad Chatterjee. The carbon copy 
has been marked Y/I9 for identification and the signature of Haro 
Prasad has been marked Ext. 23/20. This carbon copy was also reco- 
vered from the house of the accused Satya Mullick and finds place as 
one of the letters under item number 11 of the seizure list (exhibit 
25/12). The manuscript under the signature of Haro Prasad Chatterjee 
and the original typed letter which was the forwardidg letter of the 
market rate submitted for the month of December, 1959 bears memo 
number 4 M.O. dated 14.1.60 and purports to be in reply to the memo 
number 15 dated 6.1.60 of the Resident Medical Officer, Bejoy Chand 
Hospital. Issuance of this memo purportedly by the Marketing Officer 
‘finds place in the exercise book (Ext. 24) written by Satya Mullick 
and recovered from his house. The entry in the said exercise book in 
respect of this detter shows that market rates were being sent to the 
Resident Medical Officer with reference to his memo number 15 dated 
6.1.60. The relevant bill for supplies of December 1959 submitted by 
the contractor along with the above market rate marked (Y/9) is exhibit 
18/12 and the signature of the contractor Netai Hari Roy thereon has 
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been marked exhibit 12/95. The signature of the Chief Medical 
Officer in token of sanction of the said bill is marked exhibit 28/14. 

35. The documents relating to the month of December 1959 disc- 
ussed above uncrringly prove that the accused Haro Prasad Chatterjee, 
Satya Mullick and Netaihari Roy were in league, as without mutual con- 
nivance, the draft of the reply to be sent under signature of Haro Prosad 
Chatterjee could not have been recovered from the possession of Satya 
Mullick nor could have, the carbon copy of the market rate under the 
Signature of Haraprasad have been found in his house. The issuance of 
the reply through exercise book written under the hand of Satya Mullick 
and recovery of the same from his own house and the submission of 
original market rate under the signature of Haraprasad along with the 
bill for the supplies for the relevant month under the signature of Netai 
Hari Roy could not have been possible unless they all conspired together. 


36. The practice of the hospital to send letters asking for rates 
either through peon-book or through post was obviously given a go-by 
by some of the hospital staff, as otherwise the original memos issued by 
the hospital authority and addressed to the Sub-divisional Marketing 
Officer could not have been recovered from Satya Mullck. It is true 
that one of the hospital employees namely, Makhan Chowdhury, who was 
also arraigned in this case have been acquitted but facts and circumstances 
disclosed in this case clearly indicate that one or other of the hospital 
employees was in league with the other three accused persons, as without 
the assistance and connivance of the hospital staff the accused persons 
could not have taken delivery of the letters addressed to the Sub-divisional 
Agricultural Marketing Officer. 


37. Since the transaction for the month of December, 1959, January, 
1960 and February, 1960 clearly show that there was a conspiracy amongst 
the accused persons namely, Netaihari Roy, Satya Mullick and Haro 
Prasad Chatterjee (since deceased) and some hospital employees to cheat 
the hospital authotity by forging market rate-sheets and submitting 
inflated bills, we need not go into further discussion in respect of transa- 
ctions of other months mentioned in the charge. 


38 So far as accused Nilkanta is concerned the only evidence that 
has been adduced in the cage is that he sometime took delivery of some 
letters from the hospital addressed to the Sub-divisional Marketing Officer 
asking for market rates and in support of the same signature of 
Nilkanta appearing in the issue register of the hospital in token of 
reczipt of some suck lettera have been proved (Exts. 4/8 dated 4.3.59, 
4/4 dated 4.5.59, 4/5 dated 6.6.59 and 4/6 dated 6.7.59). But then 
receipt of such letters by itself do not conclusively prove that Nilkanta 
wasa party to the conspiracy as he might have accepted those 
letters on behalf of his master namely, Netaihari Roy and handed 
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over the same to him, without knowing that the same were to be utilized 
for submission of inflated bills. Mere receipt of letters by Nilkanta 
on behalf cf his master do not conclusively prove that he was aware of, or 
was a party to the conspiracy hatched by the other accused persons. 

39. Ona consideration of the materials on record, we are satis- 
fied that the prosecution has been able to prove, beyond all reasonable 
doubt, the charge of conspiracy against Satyakinkar Mullick and Netai 
Hari Roy, two of the appellants before us, but the charge of conspiracy 
has net been proved conclusively so far as Nilkanta is concerned. 


40. As regards the specific charge of cheating framed against the 
appellant Netai Hari it has been proved in this case that Netai Hari 
submitted inflated bills by showing the price of ice at Rs. 10/- per maund 
even though the price was much less and for the purpose of receiving 
payments on such inflated rate he induced the hospital authority to reco- 
mmend payments by enclosing forged market rates with the same. There 
is no dispute that Netai Hari obtained payments at the inflated rates 
shown in his bills and therefore the charge U/s. 420 of Indian Penal Code 
has been conclusively proved against Netaibari. So far as the charge 
U/s. 471 of Indian Penal Code is concerned, we have already discussed 
and found that the market rates submitted with the bills were forged as 
the same were not sent by the Marketing Officer from whom they were 
asked for and the rate sheets submitted with the bills were prepared either 
by the accused Haro Prasad Chatterjee or Satya Mullick and the recovery 
of copy of such market rates from the house of accused Netai Hari 
unmistakably prove that he was fully aware that the same were forged. 
The charge U/s. 471 of the Indian Penal Code against Netaihari has 
therefore also been conclusively proved. In absence of any evidence on 
record that Nilkanta submitted the forged market rate sheets or that he 
was aware of the same, the charge U/s. 471 of [Indian Penal Code against 
Nilkanta Chatterjee, however, fails. As regards the charge under Section 
468 of the Indian Penal Code against Satya Mullick, we have already 
found that seme of the documents (marked Y series) were signed by Satya 
Kinkar Mullick posing himself as the Sub-divisional Marketing Officer, 
Sadar, Burdwan though he never worked in such capacity. There is thus 
no manner of doubt that Satya forged these documents and he used if 
for the purpose of cheating the Bejoy Chand Hospital and its officers to 
dishonestly induce them to recommend, pass and make payment an excess 
amount of money against inflated bills of the contractor Netaihari. The 
charge U/s. 468 of the Indian Penal Code therefore has been brought home 
against accused Satyakinkar Mullick. As regards the charge U/s. 419 of 
the Indian Penal Code there is no evidence on record that Satya imperson- 
ated as Sub-divisional Marketing Officer and hence this charge must fail. 

41. On the conclusions as above convictions of Netai Hari Roy in 
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respect of all the charges framed against him are upheld. The convictions 
of Satya Kinkar Mullick for the charges under Sections 120B/420 of the 
Indian Penal Code and under Section 468 of the Indian Penal Code are 
upheld but the conviction under Section 419 of the Indian Penal Code is 
set aside. The convictions and sentences passed against Nilkantha 
Chatterjee for both the charges framed against him are hereby set aside. 


42. Coming now to the question of sentence we find that the case 
against the appellant was instituted as far back as 17/7/60 and the 
sentences were imposed on them in May, 1969 and during all these period 
the accused persons must have suffered great mental agony and angrish. 
We also “ind from the record that both the appellants Netai Hari Roy and 
Satya Kinkar Mullick have under-gone detention for some period during 
the investigation of the case. Besides Satya Mullick has also undergone 
imprisonment after his conviction till his release pursuant to the order of 
this Court after admission of his appeal. We are not unmindful of the 
fact that the offences for which the above two appellants have been found 
guilty are compulsorily puniskable with substantive imprisonment, but 
than, these two appellants will be entitled to set off in accordance with 
the provisions of Section 428 of the Code of Criminal Procedure, 1973 in 
case any substantive imprisomm:nt is imposed upon them. Considering 
all these facts and circumstances, we are not inclind to send these two 
appellants behind the bar again after such a long lapse of time. Accor- 
dingly, we reduce the sertence of the appellants to the period undergone 
while maintaining the sentznces of fite imposed upon them for the 
convictions which are being upheld by us. 


43. In the result, the Criminal Appeal No. 351 of 1969 is allowed and 
the convistions and sentences passed againat Nilkanta Chatterjee under 
Scctions !20B/420 and 47 of the Indian Penal Code are hereby set aside and 
he is acquitted of the said charges. He is-discharged from his bail bond. 
Criminal Appeal No. 314 of 1969 preferred by the appellant Satya 
Kinkar Mullick is allowed in part. The order of conviction and sentence 
passed against him under Section 419 of the Indian Penal Code is hereby 
set aside and he is acquitted of the said charge. His convictions under 
Section 120B/420 and 468 of the Indian Penal Code are upheld but the 
sentences passed against him for the above convictions are reduced to 
the pericd already undergone but the sentence of fine imposed for the 
above two convictions are maintaind. Criminal Appeal No. 350 of 1969 
preferred by Netai Hari Roy is dismissed subject to the modification 
regarding substantive sentence of imprisonment which is reduced to the 


period already undergone during investigation, with the seħtence of fine 
maintained. d 


Bhattacharya, J. : I agree. 
P. R. 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr, Justice 
Dhires Chandra Chakraborti 
Decision: July 6, 1978 
Messrs. B. C. Paul & Sons (P) Ltd. as oes Petitioner 
Versus 
Union of India Opposite party* 


Arbitration Act (10 of 1940), Sces. 2(c) & 33—Application under Sec. 
33—Existence and validity of arbitration agreement challenged—Forum of 
application is to be determined according to provision of C. P. Code -Na 
Civil Court in West Bengal to entertain, hear and dispose of such appli- 
cation wherein Union of India is impleaded as opposite party—Section 
20 (c), C.P.C. is not attracted in this case—No relief available to petitioner 
in instant case on application under section 33 of Arbitration Act. 


The petitioner company filed an application under section 33 of the 
Arbitration Act in the first court of the Subordinate Judge at Alipore. 
The learned Judge rejected the said application on the ground that he 
had no jurisdiction to entertain the application. Hence this Rule. 


HELD: Section 33 of the Arbitration Act does not indicate any court 
to which such an application may be presented. Section 2(c) defines the 
word ‘court’. The ‘court? under the Arbitration Act, means a’ civil court 
having jurisdiction to decide the questions forming the subject matter ‘of 
the reference if the same had been the subject matter of a suit. In 
otherwords section 2/c) lays down the forum where an application can be 
filed. If the subject matter of a reference be taken to be the subject 
matter of a suit, then the forum of such a suit can be ascertained by 
reference to the provisions of the Code of Civil Procedure. Now if the 
petitioner company wants to file sucha suit, then it will have to ask for 
declaratory reliefs being .based on questions forming the subject matter 
of the reference. The forum of such a suit would be the court within whose 
jurisdiction the opposite party resides or carries on business. In the facts 
and circumstances of the instant case the opposite party, Union of India 
cannot be said tobe residing or carrying on business within the State 
of West Bengal. That being so, sucha suit could not be filed by the 
petitioner company against the opposite party (Union of India) in any court 
within the State of West Bengal. Be that as it may, in view of section 

2(c) read with section 33 of the Act, any court in the ‘State of West 
Bengal will not be competent to hear and dispose of the application under 
section 33 of the Act presented by the petitioner. Evenif it is taken that 
such a suiPmay be instituted by the petitioner as one on contract, still then 
it cannot be instituted in any court within the State of West Bengal. Under 
clause (c) of section 20 of the Code of Civil Procedure, a suit can be 


*Civil Rule no. 1523 of 1972. 
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filed in a court within the local limits of whose jurisdiction the cause of 
action, wholly or in part, arises. It is now well-settled that in the case of a 
contract the cause of action arises in the places following: (1) the place 
where the contract has been entered into, (2) the place where the con- 
tract has been performed or is required to be performed under the terms 
thereof, and (3) the place where, in terms of the contract, any payment 
has to be made. The petitioner in the instant case has not made out any 
case that even a part of the cause of action has arisen within the State of 
West Bengal and there is no material on record to hold in that regard. 


In these circumstances, the learned Subordinate Judge was right 
in holding that he had no jurisdiction to entertain and hear the application 
under section 33 of the Arbitration Act. 

Manindra Nath Ghose and Samarendra Nath Banerjee ... for the Petitioner 
No one Ss RA hi for the Opposite party 

The judgment of the Court was as follows :— 

Dutt, J.: This Rule is directed against order no. 69 dated February 
8, 1972 of the Subordinate Judge, First Court, Alipore. By the said order, 
the learned Subordinate Judge dismissed the application of the petitioner 
under Section 33 of the Arbitration Act, 1940. 

2. It appears that the opposite party, the Union of India, invited 
tenders from Madras for the supply of oil cocoanut” on certain terms 
and conditions. The petitioner submitted a tender for the supply of oil 
cocoanut. It was alleged that the opposite party prescribed a new standard 
of specifications whereupon the petitioner claimed an extra charge at the 
rate of Rs. 25/- for such new specifications. Ultimately the Union of 
India accspted the tender as submitted by the petitioner and issued the 
letter of acceptance to the petitioner from Madras. It was, however, 
alleged by the petitioner that by accepting such tender the opposite party 
did not accept the extra charge which was claimed by the petitioner for 
new specifications. Further, the opposite party imposed a condition 
namely, the furnishing of security deposit of 5 per cent by the petitioner 
‘to which the petitioner never agreed. Upon the said allegations, it was the 
case of the petitioner that there was no concluded contract and, accordi- 
ngly, the arbitration clause, which was contained in that contract, never 
came into existence. The opposite party, however, claimed that because of 
the non-performance of the terms of the contract, the epposite party had 
suffered damages to the extent of Rs 60,340.44 and informed the petitioner 
‘that it would refer the matter to arbitration. In the application under 
Section 33, the petitioner has challenged the existence and validity of the 
arbitration agreement as contained in the alleged contract, which, accor- 
ding to the petitioner, was not a concluded contract. 


3. The opposite party entered appearance in the proceedings which 
arose out of the said application under section 33 and opposed the same. 
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The opposite party denied the allegations made in the application. It 
was the case of the opposite party that the contract was a concluded one 
and according to the arbitration clause, it was binding upon the parties. 
It was further contended by the opposite party that the learned Subor- 


dinate Judge had no surmaiclion to entertain and hear the application 
under section 33. 


4, The only question that had to be considered by the learned 
Subordinate Judge was whether he had jurisdiction to hear and dispose 
of the application under section 33. After considering the submission 
made on behalf of the parties and also the provision of clause 20(3) of the 
alleged contract, the learned Subordinate Judge came to the finding, that 
he had no jurisdiction to entertain the application. In that view of the 


matter, he dismissed the application under section 33. Hence this 
Rule. 


5. Mr. Ghose, learned Advocate appearing on behalf of the petitio- 
ner, submits that as the petitioner had challenged the very existence of 
the arbitration agreement which was embodied in the alleged contract, 
the learned Subordinate Judge was not justified in referring to clause 20 
(3) of the said contract for the purpose of ascertaining whether he had 
jurisdiction to entertain and hear the application under section 33. Further, 
it is submitted by Mr. Ghose that in the facts and circumstanees of the 
case the learned Subordinate Judge was wrong in holding that he had 
no jurisdiction so far as the applieation under section 33 was concerned. 


Section 33 provides as follows : 


“Any party to an arbitration agreement or any person claiming 
under him desiring to challenge the existence or validity of an arbitra- 
tion agreement or an award or to have the effect of either determined 
shall apply to the Court and the Court shall decide the question on 
affidavits : 

Provided that where the Court deems it just and expedient it may 
set down the application for hearing on other evidence also, and it 
may pass such orders for discovery and particulars as it may do in a 
suit.” 

Section 33 does not give any indication as to the Court where an applica- 
tion under that section can be filed. Section 2(c), however, defines the 
word ‘Court’ as meaning civil court having jurisdiction to decide the 
questions forming the subject-matter of the reference if the same had been 
the subject-matter of a suit but does not, except for the purpose of arbi- 
tration proceedings under section 21, includes a Small Cause Court. , In 
our view, section 2(c) lays down the forum where such an application 
under section 33 can be filed by an aggrieved party. The questions form- 
ing the subject-matter of reference in the instant case would be as 
follows : 
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(J) Whether there was a concluded contraet; and 
(2) if so, whether the opposite party is entitled to recover 
damages to the extent of Rs. 60340.44 from the petitioner. 
Now we are to consider which court would be entitled to entertain a suit 
having for its subject-matter the above questions. The forum of the suit 
will, however, be according as to who will be the plaintiff in such a suit. 
But whether the petitioner or the opposite party brings such a suit against 
the other, the forum will have to be decided in accordance with the pro- 
visions of the Code of Civil Precedure. Now, if the petitioner files the 
suit, he has to ask for declaratory reliefs in terms of the questions that 
would be the subject-matter of the reference. The forum of such suit 
would be the court within whose jurisdiction the opposite party resides or 
carries on business. Admittedly, in the facts and circumstances of the 
instant case the opposite party Union of India cannot be said to reside 
or carry on business within the State of West Bengal. Accordingly, such 
a suit could not be filed by the petitioner against the opposite party in 
any court within the State of West Bengal. Ifthe suit is to be instituted 
by the opposite party, in that case, it may be filed within the State of West 
Bengal as the petitioner resides or carries on business or works for gain 
within this State. Be that as it may, in view of section 2(c) read with 
section 33 of the Arbitration Act, any court in the State of West Bengal 
will not be competent to hear and dispose of the application under section 
33 at the instance of the petitioner. Even if we consider the suit that may 
be filed by the petitioner as one on contract, still it cannot be filed in any 
court within the State of West Bengal. Under clause (c) of section 20 of 
the Code of Civil Procedure, a suit can be filed in a court within the local 
limits of whose jurisdiction the cause-of-action, wholly or in part, arises. 
It is now well-setted that in the case of a contract, the cause-of-action 
arises in the following places : 
(1) The place where the contract has been entered into; 
(2) The place where the contract has been performed or is re- 
quired to be performed under the terms thereof; 
(3) The place where, in terms of the contract any payment has 
to be made. ` ` 
The petitioner has not made out any case that a part of the cause- 
of-action has arisen within the State of West Bengal and we do not find 
any material øn record to hold in that regard. Mr. Ghose also cannot 
say how and on what basis the Court of the Subordinate Judge at Alipore 
has jurisdiction to hear the said application under section 33. In these 
circumstances, the learned Subordinate Judge has rightl¢ come to the 
conclusion that he had no jurisdiction te entertain and hear the’ applica- 
tion under section 33. There is, however, some justification for the con- 
tention as made by Mr. Ghose that the learned Subordinate Judge should 
not have referred to the terms of the alleged contract, the very existence 
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of which has been challenged in that application. Be that as it may, in 
view of the aforesaid reasons, the court o of the learned Subordinate Judge 
has no jurisdiction to hear and dispose of the application. 

6. The Rule is accordingly discharged, but there will be no order 
for costs. 


7. Mr. Banerjee, learned Advocate appearing on behalf of the 
petitioner, orally prays for a certificate for appeal to the Supreme Court 
under Article 133(1) of the Constitution. It is doubtful whether such 
an oral application can be made. Be that as it may, we refuse to grant 
a certificate, as prayed for. 

Chakraborti, J.: I agree. 

S.P.T. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr: Justice Amiya Kumar Mookerji 
Decision : July 25, 1978 
Dr. S. C. Pal & Ors. ie ae ... Petitioners 
Versus l 

Shri J. Sarma Sarkar & Ors. ... Respondents* 

Commission of Inquiry Act (60 of 1952 ), Sec. 3—One Member 
Commission constituted under—Terms of reference—Scope of enquiry— 
Misuse of power by public servants—Complaint against public servants— 
who are public servant ?— Whether office-bearers of Indian Council of Medi- 
cal Research and Cholera Research Centre, are public servants and come 
within scope of Inquiry. 

A distinction jis generally made between the common people and 
certain classes of persons in the service and pay of the Government 
or of persons exercising various public functions, who are generally 
included within the expression, ‘public servants”. There are several 
offences which can only be committed by the public servant. Section 21 
of the Indian Penal Code has not defined the expression Public Servant’ 
but the section enumerated various functionerias who have teen 
described as public servants. A public servant is a person who dis- 
charges some public duty. Clause Ninth of Section 21 read with its 
Explanation no. 2 is not attracted in the instant case. According to 
Explanation no. 2, the person who in fact, discharges the duties of 
a partieular office which brings him under any of the descriptions of 
public servants, is forall the purposes of the Code, a public servant 
whatever legal defect there may be in his right to hold the office. The 
absence of a formal appointment is immaterial where a person is in 

*Civil Rule No. 2756 (w) of 1978. 


1 


246 S. C. Pal v. J. Sarma Sarkar [1978 (2) CLI 


actual control of a situation as a public servant. Clause Ninth starts 
with the expression ‘every officer’. The word officer meansa holder of 
some office, to'whom certain functions of the Government have been 
delegated. 

The Indian Council of Medical Research is a registered society. 
The said council is an apex Organisation for the medical research in the 
country. The funds required for its activities are made available by the 
Central Government and its accounts are bzing audited by the Comp- 
troller and Auditor General of India. But stili then, it cannot be 
regarded as a department of the Céntral Government and as such the 
officers of the said couscil can not be taken as public servants. The 
expression ‘public servant’ has a particular meaning. True it is that 
the expression has not been defined in section 21 of the Indian Penal 
Code. But unless a person comes within the description as enumerated 
in various clauses of section 21 of the Indian Penal Code, he cannot be 
said to be a public servant. The dictionary meaning of the public servant 
is government servant. But all government servants are not public 
servants. The court can not extend the definition of the public servant 
and hold that any person who serves the community and the people 
and carries out transactions for the benefit of the public and not for 
private profit comes within the description of a public servant. Here, 
the Indian Council of Medical Research is neither a public authority 
nor has any public or statutory duty to perform, so the officers of the 
Cholera Research Centre which is one of the centres under the Indian 
Council of Medical Research are not public servants. 

The purpose for which the instant commission was constituted is to 
enquire and find out the misuse of powers by a public servant by which 
the. democratic rights of the citizen were curbed and nullified. 

The commission of Inquiry is a creature of statute. Under 
section 5(2) of the Act the Commission has got the power to require 
any person to furnish information on such points and matters as, in the 
opinion of the Commission, may be useful for or relevant to the subject 
matter of the enquiry. But at the same time, the Commission cannot 
travel beyond the terms of the reference. Now, looking at the terms of 
reference it appears that clause 2(a){i) of the Notification refers to the 
misuse of power by publicservant. It appears that the Respondents 
excepting Respondent no. 4, who are officers of the Council are not 
public servants and clause 2(a)(i) of the Notification is not attracted and 
accordingly, the Commission has no jurisdiction tę enquire into the 
complaint filed by the Officers Assosiation, Cholera Research Centre 
against the Respondents 1 to 3. 

Sub-clause (ii) of clause 2(a) of the Notification in question is 
independent and is not dependent upon clause (i), sub-clause (i) deals- 
with the misuse of power by public servants themselves and 
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sub-clause (ii) deals with aiding or abetting by any person or persons 
having officia! authority or curbing such domestic rights of the citizen. 
In. view of the allegations made in the complaint, the Commission 
has got jurisdiction to enquire into only that part of the allegations 
with respect to which the Petitioner no. 4 and ° the secretary, 
Department of Health, Government of West Bengal have aided and 
abetted the other Respondents in administering Fanasil to human 
population. 

A Writ of Mandamus has been issued commanding Respondent 
no. l not to enquire into other allegations in the complaint filed by the 
Officer’s Association except those allegations in the complaint by which 
the aiding or abetting by the Health Secretary to the Government of 
India and the secretary to Goverment of West Bengal, Department of 
Health have been referred. 

Cases referred to :— 


(1) D. G. of Health Services v. Bikash Chatterjee, AIR 1969 Cal 525 
. (2)  Sabhajit Tewari v. Union of India, AIR 1975 SC 1329 

(3) Sukhdev Sing v. Bhagat Ram, AIR 1975 SC 1331 

(4) Rajasthan State Electricity Board y. Mohanlal, AIR 1966 SC 1857 


R. C. Deb, N. N. Goswami and M. Mullick a for the petitioners 
N. N. Gooptu and P. K. Mondal fie for Respondent no, 2 
Somnath Chatterjee and Nigam Chakraborty .. for Respondent no* 4 
M. K. Basu < ve for Union of India 


The judgment of the Court was as follows :— 


This Rule is directed against Order No. 6 dated 21st of April, 1978 
passed by Sri J. Sarma Sarkar, a member of a Commission of Inquiry 
constituted under Section 3 of the Commissions of Inquiry Act, 
1952. 

2. The petitioner Nos. 1 and 2 are the Director and the Deputy 
Director of Cholera Research Cenfre which is one of the Centres under 
the Indian Council of Medical Research, New Delhi. The third petitioner 
is the Director General of the said Council and th fourth petitioner is 
the Health Secretary to the Goverment of India, Ministry of Health and 
Ex-Officio Vice-President of the Council. The Government of West 
Bengal issued a netification dated 12th of August, 1977, appointing a 
Commission of Inquiry, consisting of Sri J. Sarma Sarkar, a retired Judge 
of the Calcutta High Court. The relevant provisions of the said notifica- 
tion are set out hereinbelow :— 

“Whereas there is a widespread demand from different sections of 
public for an inquiry into allegations of persistent misuse of authority 
to power during the period from the 20th March, 1970 to the 3lst 
May 1975 whereby the citizens in this State were deprived of their 
democratic rights ; 
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And whereas the Governor is of opinion that it is necessary to 
appoint a Commission of Inquiry for the purpose of making inquiry 
into definite matters of public importance, that is, matters relating to 
such persistent misuse of authority of power during the period from 
the 20th March 1970 to the 31st May, 1975 as hereinafter specified : 

And whereas no Commission of Inquiry has been appointed by 
the Central Government to inquire into the said matters ; 

Now, therefore, in exercise of the power conferred by Section 3 
of the Commissions of Inquiry Act, 1952 (60 ef 1952) the Governor is 
pleased hereby to appoint a Commission of Inquiry consisting of 
Shri J. Sarma Sarkar, retired Judge of Calcutta High Court. 

2. The terms of reference of the Commission of Inquiry shall be as 
follows :— 

(a) to inquire and to find out 

(i} what, if any misuse of power by public servants took place 
during the aforesaid period whereby the democratic righis of the 
citizens including liberty of person, freedom of speech and expression,’ 
the right to assemble peacefully, to form associations or Unions were 
curbed or nullified ; 

(ii) to what, if any such curb of demoeratic rights of citizens 
took place with the encouragement of or was aided or abetted by any 
person or persons having official authority or by any other iastituton 
or organizations, 

(iii) for what purposes and in whose interest and. under whose 
directions of any such curb of democratic rights of citizens took 
place ; 

(b) toconsider such other matters which in the opinion of the 
Commission of Inquiry have any relevance to the aforesaid allegations, 
and 

(c) to suggest steps and measures so that violation of such 
democratic rights cannot recur in future. 

3. On 8.12.77, fe respondent No. 2, the Officers’ Association, 
Cholera Research Centre through its President Dr. A. K. Ghosh filed a 
petition of complaint before the said Commission. In the complaint it is’ 
Stated that deliberately, ignoring the dangers and risks involved in admini- 
stering Fanasil to human population and knowing that the knowledge 
gained by the experimentation would not benefit our population, as they are 
continuously exposed to infection and reinfection by germs causing 
cholera, which would necessitate intake of medicine-all the year round, the 
said Dr. S. C. Pal and Dr. B. C. Deb used the Calcytta-population as 
human guine apigs. They acted in the rash, negligent and irresponsible 
way akin to criminal offence and thereby violated the biomedical ethics 
and also the democratie rights of the population to get safe and ethical 
medication and protection against unnecessary administration of drugs of 
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krown toxic (i. e. dangerous) effects. This is a matter of public im- 
portance. The Government of West Bengal, collaborated in this experi- 
mentation will be evident from the Annual Report of the Cholera Research 
Centre, for the year 1974. Thus it appears that this authority was also 
responsible in the aforesaid experimentation. Dr. C. Gopalan, Director- 
General, Indian Council and Secretary, Union Ministry of Health, and 
the Secretary of Health, Government of West Bengal, Writers Buildings 
supported the said Dr. S. C. Pal and Dr. B. C. Deb in their misuse of 
power and abuse of authority in administering the said toxic drug 
‘“*Fanasil” on unsuspecting human population belonging to low socio- 
economic condition, in Calcutta and thereby are responsible in this matter 
of public importance. Dr. C. Gapalan and the Secretary, Union Ministry 
of Health and Secretary, Ministry of Health, Government of West Bengal 
through negligent and/or irresponsible action and/or inaction-helped the 
said Dr. S. C. Pal and Dr. B. C. Deb in their misuse of power and/or 
. Tesponsibility and/or abuse of authority in administering the untested and 
unstandardised vaccine. 

4. There is another allegation about curbing and nullifying the 
democratic rights of Scientific Officers to form an association. It is 
stated that Dr. C. Gopalan the Director General, Indian Council of 
Medical Research did not recognise the officers’ association which was 
registered with the Registrar of Firms, Societies and Non-trading Cor- 
poration, West Bengal on March 24, 1975 and obtained the certificate 
of registration No. S/15902 of 1974-75. Itis further stated in the com- 
plaint that Dr. C. Gopalan, Directoy General, Indian Council of Medical 
Research while curbing and nullifying the rights to form tke said associa- 
tion did not consult the Governing Body of the Indian Council of 
Medical Reserch and acted unilaterally and whimsically by misuse of 
power and abuse of authority. 

5. Asa consequence of the filing of the said compliant, the respon- 
dent No. i the Commission issued summons to the petitioners and 
` respondent No. 3 under Section 8B of the Commission of Inquiry Act. 
The said parties were directed to appear in person or bya lawyer on 3rd 
of April, 1978 before the Commission and to state their cases supported 
by affidavits if they controvert the facts and submit a list of names and 
addresses of witnesses and produce the documents in support, failing 
which, the commission may proceed exparte or may take steps for ensuring 
their attendance, if necessary. The petitioners filed an affidavit affirming 
therein that the officers of the Cholera Research Center are not “public 
servants” as deseribed under Section 21 of the Indian Penal Code. The 
Council is not a creation of any statute. It is an independent and 
autonomous body unconnected with the Government authority. It is 
contended in the said affidavit that the Commission has got no jurisdiction 
to enquire into the complaint filed by the officers association inasmuch 
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as the terms of the reference did not confer such jurisdiction upon 
the Commission. By an order dated 21st of April, 1978 the Commission 
rejected the preliminary objections raised by the petitioners and decided 
to proceed the enquiry with respect to the said complaint. The petitioner 
being aggrieved by the said order of the Commission, moved this Court 
under Art. 226 of the Constitution and obtained the present Rule on 8th 
May, 1978. 


6. Mr. Deb, appearing on behalf of the petitioners contended that 
the respondent No. 1 has assumed jurisdiction not vested in him by the 
terms of reference. It is argued that the term “Public Servant” is well knowa 
to law. The Council being not constituted either by any Act nor it is a 
department of the Central Government, the Officers of the said Council 
cannot be said to be public servants. Reliance was placed upon a Bench 
Decision of this Court in the case of (1) D. G. of Health Services & others 
v. Bikash Chatterjee and ors. (AIR 1969 Calcutta 525) and a decision of 
the Supreme Court in (2) Sabhajit Tewari v. Union of India and others 
{AIR 1975 SC 1329), 

7. Mr. Gooptu, appearing on behalf of the respondent No. 2 con- 
tends that the activities of the Indian Council of Medical Research are in 
fact activities of the Government of India and the funds required: for its 
activities are made available by the Government of India, which will 
appear from the report in 1976-77 of the Ministry of Health. It is further 
contended that accounts of the Indian Council of Medical Research are 
audited only by the Comptroller and Auditor General, who is responsible 
for the receipts and expenditure of the Government. Itis submitted that 
officers of the Council come within 9th Glause read with Explanation 2 of 
section 21 of the Indian Penal Code. 

8. Mr. Chatterji, appearing on behalf of the State Government the 
respondent No. 4 contends that the definition of “Public Servant” under 
Section 21 of the Indian Penal Code is neither conclusive nor exhaustive. 
Certain descriptions of officers have been given in Section 21 and those 
persons falling under any of those descriptions are regarded as “Public 
Servant” for the purpose ‘of the offences committed by them. Accor- 
ding to Mr, Chatterji any person who does service to the people and 
community should be regarded as publie servant. 

9. Mr. Basu, appearing on behalf of Union of India, supports 
the petitioners and adopts the arguments of Mr. Deb. 

10. A distinction has been made between the common people and 
certain classes of persons in the service and pay of government, or exercia- 
ing various public functions, and those persons included in the words 
“Public Servants”. There are several offences which can only be com- 
mitted by public servants. Section 21 of the Indian Penal Code 
does not define what a public servant means but enumerates the various 
functionaries who will be designated as public servants. A public servant 
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is one, who has to discharge some public duty. Clause 9 read with 
Explanation 2to Section 21 are not attracted to the present case. 
According to Explanation 2 the person who in fact discharges the duties 
of the office which brings him under some of the descriptions of public 
servant, is for all the purposes of the Code is a public servant whatever 
legal defect there may be ia his right to hold the office. The absence of 
a formal appointment is immaterial where a person is in actual pos- 
session of a situation as a public servant. Clause 9 begins with ‘“‘every 
officer”, the word "officer? means a holder of some officium or office to 
whom certain functions of the government are deligated, 


11. In (1) D. G., of Health Service v. Bikash Chatterjee & ors, a 
question arose whether the provision of Art. 311 of the Constitution 
would apply to the Council of Scientific and Industrial Research which 
is a society registered under the Societies Registration Act. It has been 
held by a Division Bench of this Court that the Council being 
independent and autonomous body nor under any direct control of 
the Government is neither a public body nora part of the Government ; 
neither grants in aid of the activities of the Council nor the touch with 
the Government makes the Council a public body or a part of the 
Government. Mr. Chatterji drew my attention to paragraph 39 
of the decision of the Supreme Court in (3) Sukhdeb Singh v. Bhagat 
Ram, reported in (AIR 1975 SC 1331), wherein it is stated that a public 
authority is a body which has pub'ic or statutory duties to perform and 
which performs those duties and carries out its transactions for the 
benefit of the pubiic and not for private profit. 


12. A question arose whether the Council of the Scientific and 
Industrial Research was really an agency of the Government. The 
Supreme Court in Sabhajit Tewari’s case (AIR 1975 SC 1329) 
negatived the contention and observed that the Council of Scientific 
and Industrial Research does not have a statutory character like the Oil 
& Natural Gas Commission, or the Life Insurance Corporation or Indust- ` 
ial Finance Corporation. If is a Society incorporated in accordance with 
the provisions of the Societies Registration Act. The fact that the 
Prime Minister is the President or that the Government appoints nominees 
to the governing body or the Government may terminate the membership 
will not establish anything more than the fact that the Government takes 
special care in promotion, guidance and co-operation of Scientifi: & 
Industrial research and other activities of the Council towards the develo- 
pment of industries in the country in a responsible manner. 


13. The Indian Council of Medical Research hereinafter referred 
to as the Council is a Society registered under the Societies Registration 
Act. The Council, undoubtedly, is aa apex organisation for the 
medical research ia the country. The funds required for its activities are 
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made available by the Central Government and its accounts are audited 
by the Comptroller and Auditor Genera! of India. But even then, it cannot 
be regarded as a department of the Central Government and as such the 
officers of the said Council cannot be regarded as public servants. The 
words “‘public servant” have a particular meaning. It is true that the word 
has not been defined in section 21 of the Indian Penal Code. But unless 
a person comes within the description as enumerated in various clauses of 
Section 21 of the Indian Penal Code, that person cannot be said to bea 
public servant. The dictionary meaning of the public servant is ‘‘gover- 
nment servant”. But all Govt. Servant are not public servants. The Court 
cannot extend the definition of public servant and hold that any person 
who serves the community and the people and carries out transactions 
for the benefit of the public and not for private profit comes within the 
description of a public servant. In Sukhdev Singh’s case the Supreme 
Court observed that the public authority is a body which has public or 
statutory duties to perform. In the instant case the Indian Council of 
Medical Research is neither a public authority nor it has public or statu- 
tery duties to perform. So, the officers of the Cholera Research Centre 
which is one of the Centres under the Indian Council of Medical Research 
are not public servants. The purpose of constituting the Commission is 
to inquire and find out the misuse of powers by a public servant by which 
the democratic rights of the citizen were curbed and nullified. It was 
required for the purposes of maintaining the probity and purity of public 
life in the country, as observed by the Supreme Court in (4) Dalmia’s 
case, 1959 SCR 279. The Commission of Inquiry is a creature of statute, 
Under Section 5(2) of the Act the Commission has got the power to 
require any person to furnish information on such points or matters as, 
in the opinion ef the Commission, may be useful for, or relevant to - 
the subject matter of the enquiry. But at the same time, the Commission ' 
cannot travel beyond the terms of its reference. Naw, looking to the 
terms of reference it appears that clause 2(a) (i) of the Notification refers 
to misuse of power by public servant. In my opinion. the petitioners ` 
except petitioner No. 4 who are the officers of the Council are not public 
servants and clause 2(a) (i) of the Notification is not attracted and 
accordingly, the Commission, has got no jurisdiction to inquire into 
the complaint filed by the officers, asseciation, Cholera Research Centre 
against the petitioners 1 to 3. 
14, It is not disputed that the petitioner No. 4, the Secretary, 
Ministry of Health, Government of India is an officer of the Government 
and he is a public servant. In the complaint it is statedghat Dr. C. 
Gopalan, the Secretary, Union Ministry of Health, Government of India 
and the Secretary, Ministry of Health, Government of West Bengal thro- 
ugh negligent and/or irresponsible action and/or inaction helped the said 
Dr. S.C. Paland Dr. B. C. Deb in their misuse of power, and/or - 


. 
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responsibility and/or abuse of authority in administering untested and 
unstandardised vaccine. 

15. Clause (ii) deals with, “to what, if any such curbe or democratic 
rights of citizen took place with the encouragement of or was aided or 
abetted by any person or persons having official authority or by any other 


» institution or organisation”. 


16. According to Mr. Deb, any such curbe of democratic rights” in 
clause (ii) refers to curbe of democratic rights by misuse of power by 
public servants as referred to clause (1). 

° 17. In my opinion, clause (ii) is independent and is not dependent 
upon clause (i. Clause (i) deals with misuse of power by public 
servants themselves and clause (II) deals with aiding or abetting by any 
person or persons having official authority or curbing such democratic 
rights of citizen. In view of the allegations referred to in the complaint, 
in my opinios, the Commission has got jurisdiction to inquire into only 
that part of the allegations with respect to which the petitioner No. 4 
and the Secretary, Department of Health, Government of India have aided 


.and abetted the other petitioners in administering Fanasil to human 


population. 

18. It is contended by Mr. Chatterji that under sub-clause (b) the 
Commission has got jurisdiction to consider such other matters which in 
the opinion of the Commission of Inquiry have any relevance to the afore- 
said allegations. 

19. Mr. Deb, pointed out that the allegations referred to in sub- 
clause (b) deals with the allegations either in sub-clauses (i) or (ii). 

20. According to Mr. Chatterji the allegations related and referred 
to such persistence misuse of “authority of power” in the Preamble. It is 
argued that the ward “authority of power” includes the powers which 
the petitioners exercise in their official capacity as officers of the 
Council. 

21. In (14) Rajasthan State Electricity Board v. Mohanlal, (AIR 
1966 SC 1857), the Supreme Court said that an “authority” is a public 
administrative agency or corporation having quasi governmental powers 
and authorised to administrer a revenue producing public enterprise. The 
petitioners 1-3 undoubtedly have ne such authority. Clause 2(b) deals 
with the Commission’s power to inquire into any other matters which 
have net been specifically referred to in the Notification, but at the same 
time, those matters are relevant to the allegations of misuse of power 
by any authority. So, in my opinion, sub-clause (b) is not attracted to 
the facts and circwmstances of the present case. 

22. There is another allegation in the complaint by which Dr. C. 
Gopalan did not allow the Officers, Association to form an association. 
That allegation in the complaint does not come within the purview of 
clause (ii) masmuch as Dr. C. Gopalan is not a public servant and no 
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allegations of abatement by any public servant were made in the. 
complaint. Neither the Notification nor the power of the Governor con- 
stituting the Commission tinder Section 3 of the Act has been challenged 
before me. 

23 In the result, the petitioners’ preliminary objections before the 
Commission succeed in part. i 

This Rule is made absolute in part. Part of the impugned order is 
quashed by a Writ of Certiorari as indicated hereinafter. 

24. Leta Writ of Mandamus be issued commanding the Respon- 
dent No, I not to inquire into other allegations in the complaint filed 
by the Officers’ Association except those allegations in the complaint by 
which the aiding or abetting by the petitioner No. 4 and the Secretary to 
the Government of West Bengal, Department of Health, have been 
alleged. i 

There will be no order for costs. 

Prayer for stay of operation of the order is refused. 


T.K.M. 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
_ Decision: August 4, 1978 
Bhagaban Shaw ae ex "e Petitioner 


Versus : 

Sm. Simmi Goyal S Opposite party” 

West Bengal Premises Tenancy Act (12 of 1956), Sees, 17(1), 17,2) 
& 17(2A)—Liability of tenant to make deposit or payment— Scope of— 
Enhancement of contructual rent by agreement subject to conditions of 
repairs by landlord — Repairs partly done by landlord—Rest of repairs done 
by tenant—Tenant sought for adjustment against enhanced rent—Position 
in law ; 
In the instant ejectment suit, the defendant petitioner filed an applica- 
tion under sections 1711), 17(2) and 17(2A) of the West Bengal Premises 
Tenancy Act, 1956 for relief but the said application was rejected by 
the trial court, Being aggrieved, the present Rule was obtained by the 
tenant-defendant. 

HELD: If adispute as to the amount payable is raised by the 
tenant under sub-section (2), there is no further scope for any steps being 
taken under the first part of sub-section (1). In making the application under 
sub-section (2), the tenant is required to deposit or pay the amount admitted 
by him to be due from him. Under sub-section (2A), clause (a) the court 
can grant an extension of time for payment of such admitted amount on the 


*Civil Rule No. 357 of 1977. 
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application of the tenant, but it has no further power in law to grant instal- 
ments in a case where sub-section (1) of section 17 is attracted. 

As the tenant has filed, in the instant case, an application with a 
prayer under sub-section (2A) also, his failure to deposit admitted arrears 
at the ‘rate last paid as required under sub-section (2) would not be filed 
to his application, as on his-application under sub-section (2A} filed within 
the prescribed time the court can extend the time for deposit or payment 
of any amount referred to therein. 

On merits, the learned Munsif has keld that the rate of rent is 
Rs. 50/- per month as agreed to by the parties, to be effective from June 
1972, in place of the subsisting rent of Rs. 37/- The tenant under section 
4(1)(b), in the instant case, is to pay rent agreed upon by the parties until 
Jair rent is fixed in accordance with law. There seems to be no bar in law 
in the tenant’s voluntarily cgrecing to poy higher rent than what was 
payable under the earlier agreement or over the fair rent. When, however 
such enhancement in rent is dependent on the landlord’s making effective 
repairs to the premises as agreed unless such repairs are established to 
have been made the claim for enhanced rent consequent upon repairs are not 
acceptable. If any dispute about repairs is raised, it will be for the parties 
to establish their respective cases in the proceeding under section 17(2) 
of the Aet. The court will come toa finding as to whether the claim for 
enhanced rent as agreed to by the parties has been established and if so, it 
will determine the amount payable on the basis of enhanced rent and pass 
appropriate orders accordingly. If the claim for enhanced rent is, not 
established, the court will determine the rate of rent at the original rate and 
give necessary directions for deposit or payment of amount due in terms 
of sub-section (2) read with sub-section (2A}(a) of section 17 of the Act. 

In the instant case, the parties have adduced evidence and the finding 
of the learned Munsif is to the effect that the defendant had agreed to pay 
enhanced rent from June 1972 which made him liable to pay the enhanced 
rent. There was no acceptable evidence before the learned Munsif about 
the repairs being done by the landiord. dt is true that the tenant is not 
entitled to recover or adjust costs for repairs made by him under section 
17(2) without sanction of the Rent Controller except by independent legal 
proceeding. In the absence of such proof of the repairs by the landlord she 
cannot be made entitled to claim the enhanced rent in the proceeding under 
section 17/2). 

Case referred to :— 

(1) Kazi Aldul Hesscin y Fezlur Rahman, 78 CWN 599 
Barun Kumar Ro? Chowdhury s ose ... for the Petitioner 
Bhaskar Ghosh ; . for the Opposite party 

The judgment of the Court was as follows : — 

This Rule is directed against order No. 124 dated September 15, 
1976 in a suit for recovery of possession of the suit premises, whereby 
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the application of the defendant under sections 17(1), 17(2) and 17(2A) 


of the West Bengal Premises Tenaney Aet, 1956 was rejected in final 
disposal thereof, 


2. The claim for recovery of possession was made on the ground of 
default in payment of rent, nuisance, annoyance and also of own use and 
occupation. According to the plaintiff’s case, the rent of the premises 
was Rs, 37/- per month according to the English calendar month. At the 
request of the defendant the plaintiff agréed to make thorough repairs 
to the premises within May 1972 and ‘the defendant agreed to pay rent 
at the rate of Rs. 50/- per month with effect from March, 1972. The 
repairs were made by the plaintiff but the defendant while paying the rent 
at the enhanced rate of Rs. 50/- on May 14, 1972 took the position that 
the enhanced rate of rent would be effective from June, 1972. The defen- 
dant defaulted in payment of rent at the rate of Rs. 50/- last paid by him 
from June 1972 to May 1973. 

3. The defendant’s case was a denial of all allegations of default, 
annoyance, nuisance er own requirement. The plaintiff it was said, under 
the pretext of repairs demolished southern and eastern walls of the premises 
and thereafter suddenly stopped further work in August 1972 and reque- 
sting the defendant to continue the work on account of her financial 
stringency. The defendant completed the repair work at a cost of Rs. 
838.88 P but the plaintiff declined to adjust against rent the costs so incu- 
tred by the defendant and was claiming enhanced rent which she was 
not entitled to do in absence of repairs agreed to be made by her. It was 
also said that rent for March to June 1972 was paid at the old rate but 
the plaintiff’s husband tempered the receipt to Rs. 150/-. 


4 Immediately after his appearance in the suit the defendant 
filed an application under Section 171), 17:2) read with Section 17(2A)} 
disputing the rate of rent and period of defaults and praying for permission 
to deposit rent at the old rate and for extension of time to deposit arrears, 
if any, by instalments. The defendant's further case was that the enhanced 
rent could be cffective only if the repair had been made by the plaintiff, 
which was not done. Further the defendant was entitled to adjustment of 
the costs incurred by him at the request of the landlady for repairs against. 
rent at the usual rate. The plaintiff filed objection reiterating her claim 
for enhanced rents, which was, according to her case, in fact paid by the 
defendant for March to May, 1972 as the repairs were done by her within 
May, 1972. 

5, The learned Munsif found that the defendant admittedly was in 
arrear of rent from June 1972 to May 1973 for twelve months at the rate 
last paid while he had been depositing rent from June 1973 at the rate of 
Rs. 37/- per month. Relying on the decision in (1) Kazi Abdul Hossain v, 
Fazlur Rahman, 78 CWN 599, the learned Munsif was of opinion that in 
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absence of deposit of the admitted arrear rent, the application was not 
maintainable in law. 

6. Even so the learned Munsif proceeded to determine the rate of 
rent in the context of the dispute raised by the defendant. It was found 
on the basis of an endorsement in the rent counter-foil that the defendant 
had agreed to the enhanced rate of rent at the rate of Rs. 50/- per month 
from June 1972. On the evidence adduced the learned Munsif in effect 
held that the landlord’s case of repairs as having made by her was not 
established while the defendant was not entitled to the credit for the 
amount spent by him for repairs undertaken voluntarily at his risk and 
not on the order of the Rent Controller, though the defendant might be 
entitled to recover such costs by suit. Though the defendant was other- 
wise liable to pay arrear rent at Rs. 50/- per month from June 1972 to 
March 1973 and balance at th: rate of Rs. 13/- per month from June 1973 
along with statutory interest with 84% statutory interest, no direction 

“could be made for necessary deposit as the application itself was held to 
be not maintainable in absence of deposit of admitted rent. 

7. Before we proceed to examine the findings of the learned 
Munsif it must be said that in view of the conclusion arrived at by him 
about the non-maintainability of the application, it was not necessary for him 
to embark on the investigation about the rate of rent and the question of 
arrears. Since the learned Munsif had come toa conclusion about 
the rate of rent and arrears, which has a bearing on the decision of the 
suit, it is necessary for us to examine if the application was maintainable 
inlaw and further if the other findings are sustainable. Sub-section 
(2) of Section 17 provides that if there is a dispute about the amount of 
rent payable by the tenant, he shall within time specified in sub-section 
(1), deposit in court the amount admitted by him to be due from him 
together with an application for determination of rent payable. There 
can be little dispute that under the aforesaid provisions if sub-seetion (2A) 
was not there, unless such deposit of admitted amount is made, the 
application under Sub-seetion (2) will not be maintainable. 

Sub-section (2A) is as follows : 

“(2A). Notwithstanding anythiag contained in Sub-section (1) or 
Sub-section (2), on the application of the tenant, the Court may, by 
order, (a) extend the time specified in Sub-section (1) or Sub-section 
(2) for the deposit or payment of any amount referred to therein ; 
(b) having regard to the circumstances of the tenant as also of the 
landlord and the total sum inclusive of interest required to be deposited 
or paid under sub-section (1) on accouut of default in the payment of 
rent, permit the tenant to deposit or pay such instalments and by such 
dates as the Court may fix.” 

Section 17 (1) provides for deposit or payment of rent, if there is any 
default, upto the month previeus to deposit or payment within thirty days 
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of service of summons or appearance, together with interest as specified. 
The amount so payable or to be deposited is to be calculated at the rate 
of rent last paid. The provision further provides for continuation of the 
payment or deposit of rent at that rate month by month the 15th of each 
succeeding month obviously during the pendency of the suit. The time for 
such deposit specified in Sub-sectien (1) may be extended, if an application 
is made under Sub-section (2A), Clause (a) and even, the Court under 
Clause (b) may permit deposit or payment of the amount defaulted upto 
the month previous to the order with interest by suitable instalments as 
the Court, having regard to the circumstances, may fix for the purpose. 

8. If however a dispute as to the amount payable is raised by the 
tenant under Sub-section (2), there is no further scope for any steps 
being taken under Sub-seetion (1), so that the provisions noted above 
will have no application. In making the application under Sub-section 
(2), the tenant is required to deposit or pay the amount admitted by him 
to be due from him under Sub-section (2A), clause (a) the court can 
grant an extention of time for payment of such admitted amount on the 
application of the tenant, but it has no further power in law to grant 
instalments asin a case where sub-section (1) of section 17 is attracted. 

9. In view of this situation as the tenant had filed an applica- 
tion with prayer under Sub-section (2A) also, his failure to deposit 
admitted arrears at the rate, last paid as required under sub-section (2) 
would not be fatal to his application, as on his application under 
Sub-section (2A) filed within time the Court can extend the time for 
deposit or payment of any amount referred to therein. The learned 
Munsif thus committed an error in exercise of his jurisdiction in holding 
that the application in the circumstances was not maintainable. 


10. On merit, the learned Munsif has held that the rate of rent 
is Rs. 50/- per month as agreed to by the parties, to be effective from 
June 1972, in place of the subsisting rent of Rs. 37/. The tenant 
under section 4 (1)(b), in the instant ease, is to pay rent agreed upon by 
the parties until fair rent is fixed in accordance with law. There seems 
to be no bar in law in the tonant’s voluntarily agreeing to pay higher rent 
than what was payable under the earlier agreement or over the fair rent. 
When however such enhancement in rent is dependent on the landlord’s 
making effective repairs to the premises as agreed unless such repairs are 
established to have been made the claim for enhanced rent consequent 
on repair is not acceptable. If any dispute about the repairs is raised, it 
will be for the parties to establish their respective casesgin proceedings 
under section 17(2) of the Act, The Court «will have to come to the 
finding as to whether the claim for enhanced rent as agreed to by the 
parties has been established and if so, it will determine the amount 
payable on the basis of enhanced rent and pass appropriate orders accord- 
ingly. If the claim for enhanced rent is not established, the court will 
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determine the rate of rent at the original rate and give necessary directions 
for deposit or payment of amount due in terms of Sub-section (2) read 
with Sub-section (2A) (a). 

11. In the instant case, the parties have adduced evidence and 
the finding of the learned Munsif is to the effect that the defendant agreed 
to pay enhanced rent from June 1972 which made him liable to pay the 
enhanced rent. There was no acceptable evidence before the learned 
Munsif about the repairs being done by the landlord. It is true that 
the tenant is not entitled to recover or adjust repair costs made by him 
under Section 17(2) without sanction of the Rent Controller except by 
independent legal proceeding. In absence of such proof of repairs by the 
landlord she cannot be made entitled to claim the enhanced rent in proc- 
eedings under Section 17(2). 


12. In view of the above position, the Rule js made absolute and 
impugned order is set aside. The learned Munsif will dispose of the appli- 
cation filed by the defendant under section 17(2) read with Section 17(2A) 
(a) in accordance with law in the light or the observations made herein on 
the basis of rent at the rate of Rs. 37/- per month, fixing a time payment 
. of the amount so found due with statutory interest therein on adjustment 
of any amount deposited by the tenant, 

13. There will be no order for costs and let the records be sent 
down immediately. 


P. R. 


{CIVIL APPELLATE JURISDICTION] 
a Before Mr. Sankar Prasad Mitra, Chief Justice and Mr. Justice 
7 Salil Kumar Datta 
Decision: June 8, 1978 
Motilal Kala & Anr. a ice ... Appellants 
Versus 
Hari Govind Rai & Ors. ... Respondents* 


West Bengal Board of Secondary Education (Manner of Hearing and Deci- 
ding Appeals by Appeal Committee) Regulations 1964—Regulation 9(1)(b)(ii) 
-—Reinstatement—Construction of provisions under— When dismissal is held 
to be wrongful, automatic reinstatement should not be made without consi- 
dering the interests of school—Gratuity as an alternative remedy—Speaking 
Order should be made. 

The inanaging committee of a school dismissed an assistant tea- 
cher of the school from service. The aggrieved teacher preferred an 


appeal to the Appeal Committee of the West Bengal Board of Secondary 
*F, M. A. no. 260 of 1977. 
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, Education. The Appeal Committee held that his dismissal was wrongful. 

. And the Appeal Committee directed the managing committee of the school 
to pay gratuity to him in lieu of reinstatement. Being aggrieved the 
teacher moved a writ petition for writs in the nature of Mandamus: and 
Certiorari for quashing the Appeal Committee’s order and obtained a 
Rule. His case was that the Appeal Committee should have made an 
order of reinstatement. The learned trial Judge quashed the Appeal 

_ Committee’s order on the view that the relationship between a teacher 
and the managing committee of the school is not a relevant faet which 

“can be taken into consideration in applying Regulation 9(1)(b)(ii) of the 

_ 1964 Regulations and directed the Appeal Committee to act in accordance 
with law. Hence the appeal. : 

HELD: The Appeal Committee cannot order reinstatement unless 
it thinks that reinstatement is proper and appropriate und has to give reasons 
for doing so. In the context of the provisions like Regulation 9(1)(b} the inte- 
rests of the school cannot be ignored. And if the Appeal Committee considers 

i that the interests of the school would suffer by an order of reinstatement 
the Appeal Committee is at liberty to chose the second alternative of making 
an order for payment of gratuity. In other words, the Appeal Committee, 
once it decides upon allowing the appeai, cannot pass an automatic order 
of reinstatement, 

The principle of smooth and harmonious working of an` industrial 
establishment which the Supreme Court invoked in several reported cases 
applies with equal, if not greater force to an educational institution. The 
manner in which Regulation 9(1)(b} has-been drafted fully supports this view, 
In directing reinstatement of a teacher, therefore, the interest of the educatio- 
nal institution cannot be ignored which is essentially a relevant factor. 

Cases referred to :— 


(1) Assam Oil Co. Ltd. v. Its workmen, AIR 1964 SC 1264 
(2) M/s. Ruby General Insurance Co. Lid. v. P. P. Chopra, 1969 (3) 


e 


SCC 653 . 
(3) Management of Panitola Tea Estate v. The Workmen, 1971 LIC 
i 1235 i l 
; (4) M/s. Hindusthan Steel Lid. v. A. K. Roy, AIR 1970 SC 1041 
Sankar Ghosh and B. L. Jain oe for the appellants 
B. C. Dutt and R. C. Ram que . Ose for the respondents 


The judgment of the Court was as follows :— ` 
Mitra, C. J. :—In this appeal from a judgment of Deb, J. delivered 
on November 5, 1976 on an application under Article 226 of the Consti- 
- tution, we are called upon to construe the relevant pr®visions of Rule 
9(1)(b)(ii) of the West Bengal Board of Secondary Education (Manner of 
Hearing and Deciding Appeals by Appeal Committee) Regulations, 
1964. 7 a 
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2. The respondent Hari Govind Rai was an assistant teacher of 
Digamber Jain Vidyalaya. The managing committee of the Vidyalaya 
dismissed him from service. He filed an appeal to the Appeal Committee 
constituted under S. 22 of the West Bengal Board of Secondary Educa- 
tion Act, 1963. The Appeal Committee held that his dismissal was 
wrongful. The Appeal Committee directed the managing committee to 
pay gratuity to him in lieu of re-instatement. 

3. The respondent was aggrieved by the Appeal Commitice’s. 
decision. He made an application to this Court under Article 226 of the 
Constitution for writs in the nature of ‘mandamus and certiorari for 
quashing the Appeal Committee’s order. His case is that the Appeal 
Committee should have made an order for retnstatment. 

4. Let us read the relevant provisions of Rule 9 of the Appeal 
Regulations. These provisions are as follows : 

“Rule 9(1). The Appeal Committee may, on consideration of all the 
‘materials before it—' : 


(b) in an appeal against an order of discharge or dismissal,— 

(i) allow the appeal and make an order directing reinstatement of 
the appellant with or without such relief as may be found consequential 
to such reinstatement, if it is of the opinion that such reinstatement, is 
appropriate and proper, or i 

(ii) allow the appeal and make an order directing payment or 
gratuity to the appellant calculated at the rate of one month’s salary for 
each completed year of service subject to a maximum of twelve 
months’ salary if it is of the opinion that such payment of gratuity would 
be appropriate relief to the appellant instead of making an order of 
reinstatement, or 


(iii) dismiss the appeal, if it is of the opinion that there are no good 
grounds for-interference with the order appealed against. 


(2) The Appeal Committee in all cases shall record reasons for its 
decision,” 
. +5, From the above provisions, it appears that when an appeal is pre- 
ferred to the Appeal Committee, the committee has three alternatives. The 
first alternative is to allow the appeal and make an order directing reinsta- 
“tement with or without consequential relief if the Appeal Committee is of 
opinion that such reinstatement is (a) appropriate and (b) proper. The 
sécond alternative is to allow the appeal and make an order directing 
payment of gratuity up to a maximum of 12 months’ salary if the Appeal 
Committee is®f opinion that such payment of gratuity would be appro- 
priate relief to the appellant instead of making an order for reinstatement. 
The third alternative is to dismiss the appeal when there are no grounds 
‘for interference with the order of dismissal. The Appeal Committee is 
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enjoined to take into consideration all relevant materials placed before it 
and record its reasons for its decision. 

6. It seems to us that when the Appeal Committee is inclined to 
allow the appeal it has first to direct its mind on the basis of the 
materials placed before it to the relief of reinstatement. If reinstatement 
is proper and appropriate on the facts and in the circumstances of the 
case, the Appeal Committee is not required at all to think of the second 
alternative. If, however, the Appeal Committee finds from the materials 
available to it that reinstatement would not be proper and appropriate the 
Appeal Committee has jurisdiction under the law to pass an order for 
payment of gratuity. But the two alternatives are to be considered in 
_ the order in which they have been provided for in Rule 9(t)(b). Only 
if the Appeal Committee is of opinion that an order of re-instatement 
would not be proper and appropriate, the Appeal Com nittée resorts to the 
second alternative of payment of gratuity. 

7. In the instant case, the Appeal Committee allowed the appeal. 
It was of opinion that the order of dismissal wis bad because the rules of 
procedure for making the order had not been duly observed. The Appeal 
Committee while allowing the appza! has chosen the second alternative 
above mentioned and has given its reasons for doing so. The Appeal 
Committee has said: 

“Thus the termination of the services of the appellant was not 
justified. It was admitted during hearing and it also appears frem the 
papers that the relationship between the appellant {i. e. Hari Govind 
Rai) and the principal and also the relationship between the appellant 
and managing committee is net happy. The suspicion of the respon- 
dent i. e. the Vidyalaya is that the appellant (i.e. Hari Govind Rai) 
wrote certain letters to the Director of Public Instruction making certa- 
in allegations against the school. It is also alleged that the appellant (i. 
e. Hari Govind Rai) encouraged indiscipline in the School. In the cir- 
cumstances, in the interest of the school the appellant (i.e., Hari Govi- 
nd Rai) should not be allowed to join the school but as his termination 
was not proper he should be given gratuity in lieu of reinstatement as 
provided in the existing regulations. The appellant (i. e. Hari Govind 
Rai) claims arrears of salaries and allowances from the respondent 
i.e., the Vidyalaya. He is entitled to get them from the school. 
Hence ordered that the appeal is allowed, the prayer for reinstatement 
is rejected. The appellant shall get from the school gratuity calculated 
at the rate of one month’s pay for each completed year of service. He 
shall also get from the school his arrears of salaries, df any, and 
admissible allowances from the school within a period of two months 
from the date of receipt of this order by the sehool”. 


8. The learned trial Judge has taken the view that the relationship 


1978 (2) CLJ] Motilal Kala v. Hari Govind Rai 263 


between a teacher and the management of the school is nota relevant 
fact which can be taken under consideration in applying Rule 9(1) (b) of 
the said Regulations. The learned Judge has quashed the impugued 
order of the Appeal Committee and has made the rule absolute with 
the direction to the Appeal Committee to act in accordance with law. 


9. Mr. B.C. Dutt, learned counsel for the respondent, has urged 
before us that an unhappy relationship between a teacher and the Mana- 
ging Committee of the school is nota circumstances which justifies the 
decision that reinstatement is not proper and appropriate. Clauses (i) and 
(ii) of Rule 9(1) (b), Mr. Dutt contends, have to be read together and 
unless the first clause is inapplicable the second clause does not come into 
operation at all. In the instant case, Mr. Dutt submits, the relationship 
between the teacher and the Managing Committee is not at all relevant 
for holding that the first clause is inapplicable. 


10. In our view the arguments of Mr. Dutt cannot be sustained. 
Rule 9(1) (b) requires that the Appeal Committee must consider all materia!s 
before it. We cannot say that materials relating to unhappy or’ unsatisfa- 
ctory relationship between the teacher and the management is nota rele- 
vant factor to be taken into consideration by the Appeal Committee. The 
Appeal Committee on materials before it must be satisfied that an order 
of reinstatement is proper and appropriate. The Appeal Committee, once 
it decides upon allowing the appeal, cannot pass an automatic order of 
reinstatement. 


11. In the instant case the Appeal Committee has found that in the 
interests of the school an order of reinstatement should not be made. It 
was admitted before the Appeal Committee both by the teacher and by 
the management that the teacher’s relationship with the management was 
unsatisfactory. This finding of fact has not been and cannot be challenged 
before us. All that is being said is that this finding is irrelevant for 
purposes of rule 91) (b). We have already said that the Appeal Committee 
cannot order reinstatement unless it thinks that reinstatement is proper 
and appropriate and has to give its reasons for doing so. Inthe context 
of provisions like this the interests of the school cannot be ignored. And if 
the Appeal Committee considers that the interests of the school would suffer 
by an order of reinstatement the Appeal Committee is at liberty to choose 
the second alternative and make an order for payment of gratuity. We 
do not find any erroron the face of the records made by the Appcal 
Committee which enables us to interfere with its order by issuing appro- 
priate writs, i 


12. In this conneétion it may be relevant to refer to a few Supr- 
eme Court decisions in the context of the industrial law on reinstatement. 
In (1) Assam Ol] Co. Ltd., New Delhi v. Its Workmen, AIR 1964 SC 1264 
it has been observed that there is no doubt that the normal rule is that 
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in cases of wrongful dismissal the employee is entitled to reinstatement ; but 
there can be cases where it would not be expedient to follow this normal 

rule and to direct reinstatement. Thus, where the dismissed employee 

occupied a position to some confidence with her employer, and the 

employer states that he had lost confidence in her was dissatified with her 

work, it would not be, in the circumstances of the case, fair either to the 

employer or to the employee to direct reinstatement and compensation 

might be the proper relief. 

13. In our opinion, the principles indicated in the Assam Oil Co’s 
case fit in with the arrangement and language of rule 9(1) (b) in the instant 
case. Whenever the Appeal Committee feels that an appeal should be 
allowed the normal rule is to direct reinstatement provided that the Appeat 
Committee thinks that reinstatement is proper and appropiate. Where 
the Appeal Committee finds that the employer has lost confidence in the 
employee or that the relationship between the employer and the employee 
is such that the interests of the institution would not be served by an order 
of reinstatement the Appeal Committee has jurisdiction to pass an order 
for payment of gratuity instead of reinstatement. 


14. ‘Mr. B.C. Dutt has expressed an apprehension that if we hold 
that reinstatement might not be ordered when the relationship between a 
teacher and the management is unhappy then in no case would the Appeal 
Commitee be inclined to pass an order forreinstatement. In our view 
the apprehension of Mr. Dutt is unfounded. The Appeal Committee 
must be convinced that there are good. grounds for holding that the. relati- 
onship between the teacher and the management is unsatisfactory. 
Without adequate and positive evidence of such relationship the Appeal 
Committee cannot choose the second alternative. In the instant case it 
was admitted that the relationship was bad both between the teacher and 
the Principal and between the teacher and the management. On these 
admitted facts and upon consideration of documents on record the Appeal 
Committee has passed this order for payment of gratuity. That is why 
we are not interfering with the order. 


15. The next case of the Supreme Court we want to refer to is the 
case of (2) M/s. Ruby General Insurance Co. Ltd. v. P. P. Chopra, reported 
in 1969 (3) SCC 653. The respondent was a stenographer of the appellant 
in its branch office at Delhi. He was appointed on July 18, 1966 but 
no formal letter of appointment was issued to him. He was asked, how- 
ever, to fill in a proforma which contained certain terms and conditions 
of service. On the resepondent’s insistence on the issue of an appoint- 
ment letter, the appellant informed him that his appointment was that 
of a probationer fora period of one year. Meanwhile the respondent 
also approached the Labour Commissioner for directing the appellant to 
issue the letter of appointment. The appellant, when required by the 
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Labour Commissioner, issued the letter of appointment but terminated 

the respondent’s services on July 17, 1967. The respondent, thereafter, 

moved the Central Government who referred the matter to the Tribunal. 

The Tribunal directed reinstatement holding that the termination of the 

respondent’s services was not termination simplicitor but was dismissal and 

as such liable to be set aside because the same was passed without holding . 
any enquiry. The appellant preferred an appeal to the Supreme Court. 

The Supreme Court has held : 

“(i) that the normal rule is that in case of invalid orders of dis- 
missal, industrial adjudication would direct reinstatment of a dismissed 
employee. Nevertheless, there would be cases where it would not be 
expedient to adopt such a course: and 

(Gi) the reinstatement in the present case which the Tribunal had 
directed was inexpedient for the respondent had served the company 
only for 12 months. No one induced him to give up service. The 
company’s establishment was small. The respondent, as a stenographer 
in whom trust could be placed did not inspire confidence in the Regi- 
onal Manager. The Tribunal erred in reinstating him. It should have 
awarded him only compensation.” 

16. Hereis also another case in which although the order of dis- 
missal was held to be bad, reinstatement was not considered to be proper 
or appropriate inasmuch as the respondent did not inspire eonfidence in 
the appellant’s Regionil Manager. The confidence of the employee or 
the relationship with the employer is, therefore, a relevant consideration 
for determining whether an order of reinstatement in a particular case is 
proper and appropriate. 

17. Mr. Sankar Ghose, learned counsel for the appellant, placed 
strong reliance on the above two decisions of the Supreme Court. There 
is another judgment of the Supreme Court on which the respondent’s 
counsel relied but that judgment appears to us to be against the respondent. 
It is the judgment in the case of the (3) Management of Panitola Tea Estate 
v. The Workmen, reported in 1971 LIC at page 1235. At page 1238 the Sup- 
reme Court has given some indications as to matters relevant for a decision 
that an order for reinstatement is called for. The Supreme Court has said : 


“The question whether on setting aside the wrongful dismissal of 
a workman he should be reinstated or directed to be paid compensation 
is a matter within the judicial discretion of the Labour Court or the 
Tribunal dealing with the industrial disputes, the general rule in the 
absence of any special circumstance being of reinstatement. In exer- 
cising this déscretion, fairplay towards the employee on the one hand 
and the interest of the employer, including considerations of discipline 
in the establishment, on the other, require to be duly safeguarded. 
This is necessary in the interest both of security Of tenure of the empl- 
oyee and of smooth and harmonious working of the establishment. 
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Legitimate interests of both of them have to be kept in view ifthe 
order is expected to promote the desired objective of industrial peace 
and maximum possible production. The past record of the employee, 
the nature of the alleged conduct for which action was taken against 
him, the grounds on which the order of the employer is set aside, 
the nature of the duties performed by the employee concerned and the 
nature of the industrial establishment are some of the broad relevant 
factors whieh require to be taken into consideration. The factors just 
stated are merely illustrative and it is not possible to exhaustively 
enumerate them. Each case has to be decided on its own facts and 
no hard and fast rule can be laid down to cover generally all conceivable 
contingencles. Proper balance has to be maintained between the 
conflicting claims of the employer and the employee without jeopardis- 
ing the larger interest of industrial peace and progress”, 
18, In this case the Supreme Court has placed reliance on its 
earlier decision in the case of (4) A4/s. Hindusthan Steel Ltd., Rourkella 


v, A. K. Roy & Ors, AIR 1970 SC 1041. In paragraph 10 at page 1404 
it has been stated : 
~ “As exceptions to the general rule of reinstatment, there had been 
cases where reinstatement has not been considered as either desirable 
or expedient. These were the cases where there had been strained 
relations between the employer and the employee ; where the post held 
by the aggrieved employee had been one of trust and confidence and wh- 
ere though dismissal or discharge was unsustainable owing to some infir- 
mity in the impugned order, the employee was found to have been guilty 
of an activity subversive of or prejudicial to the interest of the industry” 
19. The principle of smooth and harmonious working of an indus- 
trial establishment which the Supreme Court invoked in the last two cited 
eases applies, in our view, with equal if not greater force to an educational 
institution. The manner in which Rule 9(1%b) has been drafted fully 
supports this view of ours. In directing reinstatement of a teacher, 
therefore, the interest of the institution cannot be ignored which is essen- 
tially a relevant factor. In the instant case as we have repeatedly stated 
that it was admitted before the Appeal Committee by both the” parties 
that the relationship between the teacher and the principal as well as 
between the teacher and the committee of management was strained. 
That relationship was also discovered by the Appeal Committee from the 
papers placed before it. In these circumstances, the Appeal Committee 
was, in our opinion, justified in applying Rule 9(1)(b){ii} to the facts and 
circumstanees of the case. 


20. This appeal is therefore allowed. The judgment and erder under app- 
eal are set aside. The rule is discharged. Interim orders, if any, are vacated. 


There will be no order as to costs. 
Datta, J. :— I agree. 
T. K.M. —— 
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[CRIMINAL REVISIONAL JURISDICTION] 
Before Mr. Justice Sudhindra Mohan Guha 
Decision: July 7, 1978 
Bata Krishna Manna & Anr. oe ve ... Petitioners 
J Versus 

Md. Majit Ali & Ors. Opposite Parties* 

Receiver appointed by Magistrate ‘ander 's. 146 Criminal Procedure 
Code—Whether Magistrate bound to accept the accounts submitted by 
Receiver, 

HELD: Where on attachment of subject of dispute under S. 146 of 
Criminal Procedure Code, the Magistrate appoints receivers, the Magistrate 
is not bound to accept the accounts submitted by the receivers. Magistrate 
has jurisdiction to enquire into such accounts and make appropriate orders 
on such enquiry. 

Case referred to :— 

(1) Bagridi & Ors. v. Indra Vir Singh & Ors., 1968 Cr. LJ 1531 (2) 


Dhrubajyoti Ghosh ... ii ‘ae .. for the petitioners 
Hafizar Rahaman «for the Opposite parties 
Biren Mitra and Asit Kumar Géswaint oes for the State 


The judgment of the Court was as follows :— 

A very short point namely whether the Magistrate has jurisdiction 
to interfere with the accounts submitted by the Receiver appointed under 
section 146 of the Criminal Procedure Code crops up for determination 
in the instant revision. 

2. Oa November 28, 1975 at the instance of the Ist party/opposite 
parties nos. 1 to 3 the Sub-Divisional Magistrate, Barasat drew up three 
proceedings and attached the lands in dispute and appointed the present 
petitioners as joint Receivers of the attached disputed properties. On 
December 22, 1975 the petitioners submitted an account before the learned 
Magistrate showing the expenses for harvesting, thrashing, and 
storing etc. and prayed for realisation of the same. On January 6, 
1976 on the basis of an application by the Ist party/opposite parties 
nos. | to 3 under section 145(5) of the Code of Criminal Procedure, 1973 
the Sub-Divisional Magistrate was pleased to cancel the said proceedings 
and to find them in possession of the property in dispute; and the 
learned Magistrate also directed the petitioners to deliver possession of 
the aforesaid lands and harvested paddy ete. to the Ist Party/opposite 
parties Nos. 1 to 3 on payment of the reasonable cost of harvesting and 
storing incurred by them. 

3. Aftes taking delivery of possessions the opposite parties nos. l 
to 3 made an application before the learned Magistrate questioning the 
accounts submitted by the joint Receivers and prayed for assessment of 
the cost of harvesting etc. The learned Magistrate, however, directed the 

*Criminal Revision No. 2125 of 1977. 
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Junior Land Reforms Officer, Amdanga to hold an erquiry regrading the 
allegation. On receipt of notice from the learned Magistrate the peti- 
tioners appeared on March 3, 1976 and filed an objection. The petitioners 
also disputed the report dated February 2, 1976 submitted by the Junior 
Land Reforms Officer, Amdanga. 

4, On March 25, 1976 the learned Magistrate directed the peti- 
tioners to deliver the paddy and straw harvested and stored by them to 
the Ist party/opposite parties nos. 1 to 3 in presence of the Junior Land 
Reforms Officer, Amdanga and the learned Magistrate also directed the 
Junior Land Reforms Officer to hold a fresh enquiry regrading the yeild 
of the paddy and straw from the disputed land and the expenses incurred 
thereof. On September 15, 1976 the Junior Land Reforms Officer sub- 
mitted his report but on August 31, 1976 the petitioners further submitted 
an account relying on the previous account submitted by them. By an 
order dated 12th September, 1977 the learned Magistrate allowed the 
petition of the opposite parties and directed the Receivers to take pay- 
ment of the produce in kind. Half of the demand was admissible. It is 
against this order the Receivers have come up in revision. 

5. It is contended that the Code of Criminal Procedure 1973 does 
not provide for the enquiry against the Receivers. It is further contended 
that the learned Magistrate acted illegally and in violation of the princi- 
ples of natural justice in relying solely on the report of the Junior Land 
Reforms Officer. Lastly, it is contended that the order dated September 
12, 1977 is void abinitio inasmuch as the same was passed beyond the 
jurisdiction of the learned Magistrate and as such the same is liable to be 
set aside. It is pointed out that the learned Magistrate ought to have refe- 
tred the Ist party/opposite parties to a competent Civil Court for deciding 
the matter. 

6. The learned Advocate for the petitioners refers to the decision 
of Allahabad High Court in (1) Bagridi and others v. Indra Vir Singh and 
others reported in 1968 Cr. L.J. 1531 (2). In this case, in a proceeding 
under section 145 the learned Magistrate directed Supurdar to deposit 
certain amount towards profits utilised by him, arising out of attached 
land. It was held that there is no provision in the Code of Criminal 
Procedure under which the Magistrate can take steps for the recovery of 
any amount from the Supurdar. The recovery could be made through 
the Civil Court. It is further held that in a summary proceeding, it is not 
possible for the Magistrate to determine what amount was actually recove- 
rable from the Supurdar. So the proper forum for claiming the amount 
by accounting was the Civil Court. 

7. The present petitioners were appointed Receivers ‘under section 
146(2) of the Code of Criminal Procedure, 1973 by the learned Magistrate. 
Undisputedly no Receiver in relation to such subject of dispute had been 
appointed by any Civil Court. So the Receiver appointed under section 


1978 (2) CLI] Bata Krishna Manna y. Md. Majit Ali 269 


146(2) of the Criminal Procedure Code, would have, subject to the control 
of the Magistrate, all the powers of a receiver appointed under the Code 
of Civil Procedure 1908 (5 of 1908). It is also not the case of either 
party that a receiver had been subsequently appointed in relation to the 
subject of dispute by any Civil Court. Under Clause (b) to the proviso 
to the section 146(2) the Magistrate may make such other incidental or 
consequential orders as may be just. So, till the hearing befere the Civil 
Court, the Magistrate retains the power of management. Under Order 
XL Rule 3 of the Civil Procedure Code a receiver is to submit his acco- 
unts at such periods and in such form as the court directs. He is also to 
pay the amount due from him. Thus, under section 146 (2) of the 
Criminal Procedure Code, the receiver appointed by the Magistrate 
would also be liable to submit his account and pay the amount due 
from him as the Magistrate may direct. Under the present 
Criminal Procedure Code there is no scope for referring such 
matter namely settlement of account to the Civil Court. The Magistrate 
himself is competent enough to look into the account, submitted by the 
receiver and pass necessary order directing the receiver for payment of 
any amount due from him. The learned Advocate refers to the case 
which came under the Criminal Procedure Code of 1955. The amend- 
ment of 1955 introduced a noval scheme by which besides attaching the 
property in dispute, the Magistrate had to draw up a statement of the 
facts of the case and to forward the record of the proceedings to a com- 
petent Civil Court for determination of issue of possession directing the 
parties to appear before the Civil Court on a date to be fixed by him. 
Both sub-sections 1 and 2 to section 146 have been amended under the 
Code of Criminal Procedure, 1973 and old  sub-sections prior to 
the amendment of 1955 have been substituted. Thus, the deci- 
sion referred to by the learned Advocate for the petitioner has 
absolutely no application. Ofcourse the parties themselves can go to 
the Civil Court fer appoinment of a receiver. But as stated earlier, 
under the present law the Magistrate has no jurisdiction to refer to the 
Civi! Court any matter relating to the receiver appointed by him. Thus, 
in this case the learned Magistrate appears to have acted fully within 
his jurisdiction. No exception can also be taken to the fact that he had 
taken the help of an officer subordinate to him for making an enquiry 
regarding the dispute as to accounts. Their cannot be also any, bar in 
acting on such report. 

8. Inthe premises there is no substance in this application for 
revision which myst fail. 

9. The Rule is accordingly discharged. 

S.P.T. 
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[ CIVIL REVISIONAL JURISDICTION } 
Before Mr. Justice Sudhamoy Basu 
Decision: April 4, 1978 
Fatik Lal Pal & Ors. see ee .. Petitioners 
Versus 

Sudhir Das ... Opposite party* 

Easement—Right of way——-Whether i it is necessary to be contiguous 
to the dominent tenement—English law and Principles underlying Indian 
Easement Act 1882 discussed. 

It is true that easement is an accessory to a tenement and it is not 
possible to have easement or right in gross. It is quite true that without 
there being a dominant tenement in existence it is not possible to have 
easement, Legal easement must enure to the benefit of the dominant 
tenement. But at the same time it is difficult to sustain the contention 
that the easement with regard to the right of way must be contiguous 
to the dominent tenement. 

There is no manner of doubt on the basis of the English authorities 
that contiguity of tenement is not essential for the purpose of an ease- 
ment over a right of way. It may be noted that the Indian Easement Act 
1882 does not in terms apply to the State of West Bengal. Nonetheless, 
the principles underlying the provisions of the Act have been held to be 
applicable. The principles of English Law do not seem to be in conflict 
either with the principles of justice, equity and good consicous or to the 
principles embodied in the Indian Easement Act. 

Cases referred to :— 


(1) Ackroyd y. Smith 138 ER 68 

(2) Thrope v. Brumfitt, 1873 (8) Ch. App. 650 

(3) Todriek v. Western National Omnubus Co. Ltd., 1934 Ch. 561 : 
1934 All ER 25 


S.C. Mitter and S. P. Roy AARRE Ji .. for the Petitioners 
Hari Narayan Mukherjee oes OR for the Opposite party 
The judgment of the Court was as aflive: — K 


This Rule relates toa Judgment and order, dated February 19, 
1974, passed in Misc. Appeal No. 727 of 1973 by the Additional District 
Judge, Alipore, reversing an order, dated September 3, 1973 passed by 
the 6th. Court of Munsiff, Alipore, in Title Suit No. 451 of 1972. The 
aforesaid order arose out of the plaintiff’s petition under Section 39 Rule 
1 and the defendants’ petition under Section 151 of the Code of Civil 
Procedure for removal of a wall on a passage which was thg subject mitter 
of the suit. 

2. The proceeding arlses out of Title suit No. 451 of 1972 which 
was filed by the plaintiff for declaration of title and permanent injunction 


«Civil Rule no. 1037 of 1974. 
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restraining the defendants from interfering with the peaceful possession 
of the suit property and from forcing a pathway over it. It was alleged 
in the plaint that a strip of land ran from the east to west measuring 44, 
in breadth and 88° ft. in length curved out of C. S. Dag Nos. 5:8 and 
519 of Mouza Akra Krishnanagar, P. S. Mahestola, District 24 Pat- 
ganas. It is a private passage according to the plaintiffs exclusively 
belonging to the plaintiffs and was used by them for the purpose of effect- 
ing repairs of their properties as also for passage of rain water. Defen- 
dants did not have any right over the strip of land at any time. On 
November 30,1972, however, the defendants threatened to force a pathway 
through the suit property by breaking some portion of wall standing on 
the said passage. Plaintiffs, therefore, claimed the aforesaid declaration 
and injunction. ‘Defendants in their written statement contended that 
they were owners of C. S. Plot No. 524 and the disputed land was a 
common passage for ingress and egress to their aforesaid plot of land 
+ where their homestead is situated. On the West of the common passage 
ig Akra Krishnanagar Road and on its east is the dwelling house of the 
defendants in plot No. 524. The defendants’ case is that they had been 
using the disputed strip of land for more than 50 years. Defendants’ 
further case is that besides the disputed strip of land there was no other 
way for ingress and egress to 'the plot No. 524. It will be noticed from 
the allegations that while the plaintiffs contend that the suit passage is 
from west to east, it does notjcontinue further east upto C.S, Plot No. 
524 which belongs to the defendants. According to the plaintiffs, after 
the passage lies a graveyard which also belongs to plot 519. Defendants, 
however, assert that the passage continues right upto plot No. 524 and is 
contiguous to the same. 


3. The present proceeding arose out of plaintiffs’ petition under 
order 39 Rule | and the defendants’ petition under section 151 of the 
Code of Civil Procedure for removal of a wall on the said passage, Learned 
Munsiff on a consideration of the materials on record which includes a 
report by the Commissioner submitted on March 26, 1973, found that 
the plaintiffs failed to prove prima facie that they had any case to go te 
the trial and the ex parte interim order of injunction which was earlier 
passed by the learned Munsiff was vacated. Not only that, in order to 
make the order effective, the learned Munsiff, on the application under 
Section 151 of the Code of Civil Procedure filed by the defendants ordered 
the plaintiffs to remove the wall placed onthe suit passage within one 
month from datg. ` 


4. In appeal the learned Additional District Judge of Alipore did 
not dispute the finding of facts by the learned Munsiff. He noted the 
evidence and other materials on record and directed the parties to main- 
tain status quo and not to change the character of the suit land till the 
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hearing of the suit. Thus he did not interfere with the order of injunc- 
tion passed by the learned Munsiff. At the same time, he felt that “a 
mandatory ad interim injunction cin be thrusted upon in a case of breach 
of contract.” According to him, learned Munsiff was not justified in 
granting the mandatory injunction as it was not he case of the defendants 
that there was a contract with regard to the passage which the plaintiffs 
violated. In that view of the matter the M.sc. Appeal was allowed on 
contest and th: learned Miunsiff’s decision was set aside. The said 
order of the learned Additional District Judge is challenged in this 
Rule, 


5. Mr. Mitter, learned Advocate appzaring in support of the Rule, 
firstly contended that the learned Appzllate Court was clearly wrong in 
holding that a mandatory injunction can be granted only in case of cont- 
ractual obligation. Mandatory injunction is dealt with under section 39 of 
the Specific Relief Act, 1963. It runs as follows : 


“When, to prevent the breach of an obligation it is necessary to 
compel the performance of certain acts which the court is capable of 
enforcing, the court may in its discretion grant an injunction to prev- 
ent the breach complained of, and also to compel performance of 
the requisite acts.” 

The learned appellate court, as has been noticed earlier, confined ‘“‘breach 
of an obligation” to ‘a breach of a contractual obligation.’ But section 
2 sub-section (a) of the Specifie Relief Act, 1963 itself states that ‘oblig- 
ation’ includes every duty enforceable by law. In that view of the 
matter, it would be hardly legitimate to confine an ‘obligation’ merely 
to a contractual one. The difinition clause itself stands in the way of 
putting such a circumscribed and narrow construction as is sought to be 
made in the impugned order. I, therefore, find substance in the contention 
of Mr. Mitter in this regard. 


6. Mr. Mukherjee, learned Advocate, appearing to oppose the 
Rule, however, contended that in terms of the map annexed to the 
plaint the passage does not run upto CS Plot No. 524 of which the 
defendants are the owncrs. In other words, he contended on the basis 
of the aforesaid map and the pleadings in the plaint that the passage not 
being contiguous to plot No. 524 there could be no right of easement. 
He quoted several passage from B. B. Kartiyar’s Treatise. in the Law of 
Easement and License in India, 6th. Edition and Gale on Easement. As 
to the nature of Easement Mr. Mukherjee was right when he submitted 
that easement is necessary toa tenement and that it is got possible to 
have easement or right in gross. It is quite true that without there being 
a dominant tenem:nt in existence it is not possible to have easement. 
Legal easement must enure to the benefit of the dominant tenement. But 
itis difficult to sustain his contention that easements with regard to right. 
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of way must be contiguous to the dominent tenement. Mr. Mukherjee 
referred to two English cases (1) Ackroyd v. Smith, 138 ER 68 and (2) 
Thrope v. Brumfitt, 1873(8) Ch. App. 650 for the proposition. 

In Halsbury’s Laws of England, Third Edition, Volume XII, Article 
1237 it is stated that 

“a right of way can validly be made appartment to land with 
which the way has no physical contiguity, but it must he beneficial in 
respect of occupation of that land.” 

A reference is made to the case of (3) Todriek v. Western National Omnu- 
bus Co. Ltd , 1934 Ch. 561, CA 1934 All England Reporter 25. It would 
appear that the point was specifically dealt within the said decision. Romer 
LJ while dealing with the point, stated : 

“It is said on the part Of the plaintiff, that it was not appurtenant 
to that land, and, therefore, could not pass te the defendants, because 
the road over which the right had been granted does not directly lead, 
except to an immaterial extent, on to the land coloured blue, but any- 
one using the road: for the purpose of going to the land coloured 
blue must pass over some other land that belonged to Mr. Micholls 
and now belongs to the defendants. It is said in other words that 
there cannot be an easement of a way appurtenant to land unless the 
way ends upon the alleged dominant tenement-in other words, that the 
dominant tenement must be one of the termini of the roads in ques- 
tion.” 

Maugham, L.J. was of the view that it was contrary to the common under- 
standing of the provision with regard to rights of way. Can the owner of 
the house not acquire by grant a right of way across a field opposite to, 
say, a highway on a Railway Station ? 

“I believe the uuiversal opinion is that such a way can be granted.” 
Again he asked “Cau a owner of land not acquire a right of way 
leading to his tenament over two fields belonging to different owners ? 
I should imagine that such a right of way is constantly being acquired, 
and I can see no reason in common law why such an easement should 
not be acquired,” Both Romer L.J. and Maugham L.J. differed from 
the decision in Ackroid v. Smith and Thrope v. Brumfitt Maugham L. J. 
was unable to see how there was anything in either of the two cases 
which supports the general proposition that a right of way can only 
be granted if the way leads right upto the dominant tenament. 

6. It may be noted that the essential characteristics of an easement 
were noted by Gale on Easement, 11th Edition P.19 and the same has 
been approved by the court of appeal and otlier courts in England. The 
passage is as follows :— f 

“According to the civil law it was necessary that a servitude should 
be productive of advantage to the dominant tenement. A mere 
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restriction upon the rights of the servient owner was invalid if unacco- 
mpanied by any benefit to the dominant owner or if such benefit were 
one merely personal to him. For the same reason no servitude could 
exist unless the dominant and servient tenements were sufficiently near- 
to allow the one to receive benefit from the subjection of the order. 
So in English Law an easement must be connected with the enjoyment 
of a dominant tenement and must be for its benefit. Thus there 
cannot be a right of way over land in Kent appurtenant to an estate 
in Northumberland.” 
There is, therefore, no manner of doubt on the basis of the English 
authorities that contiguity of tenement is not essential for the purpose of 
an easement over a right of way. It will be noted that emphasis is laid 
on the fact that easement of dominent tenement. Distance between 
Kent and Northumberland is cited to show that the same excludes the 
possibility of any benefit (connected) the enjoyment of a dominant tene- 
ment. It may be noted that the Indian Easement Act, 1882 does not in 
terms apply to West Bengal. Ofcourse, the principles underlying provi- 
sions of the Act have been held to be applicable nonetheless (64 CWN 
60). ‘Fhe principles of English Law, as noted above, do not seem to be 
in conflict either with the principles of justice, equity and good conscious 
or to the principles embodied in the Indian Basements Act. No argument 
has been advanced on that ground cither. 

7. Mr. Mukherjee’s contention, therefore, cannot be upheld. 
Moreover, the question of contiguity itself is in dispute in this proceeding. 
I have already noted that while the plaintiffs contend that the passage 
stops short of reaching upto plot No. 524 the defendants claim that the 
passage runs upto and is contiguous to plot No. 524. There is no doubt, 
therefore, that question of contiguity itself is in dispute. 

8. In the aforesaid circumstauces the Rule must succeed. The 
petition is allowed. The Rule is made absolute. The judgment of 
the appellate court is set aside and the order of the learned Munsiff is 
restored. 

9. There will be no order as to costs. 





T.K.M. 
[ CIVIL REVISIONAL JURISDICTION J 
Before Mr. Justice Anil Kumar Sen 
Decision: June 28, 1978 
Samirendra Nath Keer & Anr. seh -e Petitioners 
- Versus 
Debi Prasanna Ghosh & Ors. - Ha ug Opposite parties* 


West Bengal Premises Tenancy Act (12 of 1956)—Sub-tenant— 
*Civil Rule no. 1846 of 1973. . 
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Position of —If a necessary party in Ejectment Suit against tenant— Ejectment 
decree not binding upon subtenant, if he has independant rights under the 
Act ~Whether application made is bonafide. 

If the position of the sub-tenant is such that he has independent 
rights under the West Bengal Premises Fenancy Act 1956, he would not 
be bound by the decree and as such he is not a necessary party. If on the 
other hand he has no such independant right he will be bound by the 
decree that may be passed against the tenant but even then, he is not a 
necessary party. That being the position, it is held that the application 
that was filed on rejection whereof a Rule having been obtained from 
this court tho ejectment suit could be stayed successfully for five years, 
was not a bonafide application at all. 

Amiya Kumar Chakraborty and D. P. Adhikari ... ... for the Petitioners 
D. N. Lahiri and Shyamal Kumar Sen see ... for the Opposite parties 

The judgment of the Court was as follows :— 

This Rule was obtained by the tenant defendants on a revisional 
application disputing the validity of an order dated February 23, 1973, 
passed by the learned Chief Judge, City Civil Court, Calcutta, in Eject- 
ment Suit No. 823 of 1968. By the erder impugned the learned judge has 
overruled the plea taken by the defendants that the suit as framed is not 
maintainable in the absence of the Sub-tenant. I have no manner of 
doubt that the learned judge has rightly dismissed the objection. If the 
position of the sub-tenant is such that he has independant rights under the 
West Bengal Premises Tenancy Act, he would not be bound by the decree 
and as such he is not a necessary party. If onthe otherhand he has no 
such independant right he will be bound by the decree that may be passed 
against the tenant but even then he is not a necessary party. In this view, 
I am of the opinion that the application that was filed on rejection whereof 
a Rule having been obtained from this Court the ejectment suit could be 
stayed successfully for five years was not a bonafide application at all. 

2. This application, therefore, fails and the Rule is discharged. 
Fhe order passed by the learned Chief Judge is affirmed. The opposite 
parties are entitled to costs. Hearing fee is assessed at 10 (ten) Gold 
Mobhurs. 

3. Let the records be sent down forthwith by a Special Messenger 
at the costs of this Court. 


P. R. 
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[CIVIL REVISIONAL JURISDICTION] l 


Before Mr. Justice Salil Kumar Datta $ 
Deeision : August 11; 1978 
Dilip Sur 45 ee ... Petitioner 
Versus 
Sm. Pushpa Mitra &Anr. 7 ... Opposite Parties* 


West Bengal Premises Tenancy Act a2 of 1956) Sec. 17:2) & 173)— 
Default in making deposit for one month beyond due time— Application 
under sec. 151, C. P, C. for condonation fo delay— Without enquiring into 
the truth of explanation for delay, court should not strike out defence 
against delivery of possession on application u/s. 17(3)—Presumption of 
correctness of explanation where no such enquiry is made—Dependence 
upon Advocate’s clerk, whether, necessary—Conduct of defendant is a 
necessary matter for consideration before any penal step be taken by court, 


In an ejectment suit, the defendant filed applications under section 
17(2) and 17(2A), which were disposed of on 18.8.76. It was held that 
the plaintiff and not her husbant (P..K. Mitra) was the landlord of 
the defendant. The trial court also found that Rs. 5,865/- inclusive of 
interests was in arrears and directed the defendant to deposit the amo- 
unt by monthly instalments from September 1976. It appears that the 
rent for August 1976, which was although deposited earlier in the name 
of the husband of the plaintiff was deposited on 22.9.76. in the name 
of P. K. Mitra. Thereafter it appears that the defendant deposited rent 
for that month again on 25.10.76 the day on which the court re-opened 
after the long vaeation in the name of the plaintiff. The plaintiff filed an 
application under section 17(3) on 3.11.76 for default in depositing rent 
for August 1976 beyond the due date. The defendant filed objection 
to the plaintiff’s application under section 17(3) stating that he made 
over the amount in the first week of September 1976 with the clerk of 
his Advocate. But unfortunitely he detected during the Puja vacation 
that the amount was deposited on 22.9.76 in the name of P. K. Mitra 
Thereafter the deposit for the same month again was made on the 
reopening day in the name of the plaintiff and he filed an application 
under section 151 of the Code of Civil Procedure for condonation of the 
delay in making the deposit. Both the applications were heard together 
and by the impugned order the learned Munsiff allowed the application 
under section 17(3) and rejected the defendant’s application under section 
15]. The Rule is against that order of the learned Munsiff. 


HELD: On consideration of the facts in the instant case, it arrears 
that there is no warrant for the conclusion of the learned Munsiff that the 
defendant did not want to deposit rent for the month of August in compli- 
ance with the finding as to the relationship of landlord and tenant. Ii is ~ 

*Civil Rule no. 1997 of 1977. 
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to be further noted that in case of such deposits the litigant has to depend 
upon the clerk of his Advocate and unless it is established that no such 
amount. was ever deposited with the clerk in time, itis hard to disbelieve 
the déefendant’s case that the amount was duly deposited with the Advocate’s 
clerk in time. Further for the deposit in the wrong name of: the hasband, 
the responsibility, though ultimately on the tenant, was also of the clerk 
of the Advocate and of the Advocote in charge and the court has also 
to take into account the defendants’ conduct in depositing the same on 
the reopening day after the long vacation on detection of the error.. For 
these reasons, it will not be proper to penalise the tenant by striking 
out his defence against dlivery of possession for defaults over which he 
has no control. That being so, the conclusion arrived at by the leorned 
Munsif is not sustainable in law. : 
Case referred to :— 
(1) Radha Kishen Sao v, Gopal Modi & Ors, AIR 1977 SC 1217 

. Tapas Kumar Mukherjee as for the Petitioner 
Bidyut Kumar Banerjee and Tages Das wee = for the Opposite party 


The judgment of the Court was as follows :— 


This Rule is directed against order No. 47 dated 30.3.77, whereby 
the learned Munsif allowed the application under Sectien 17(3) of the 
West Bengal Premises Tenancy Act while rejecting the defendant's appli- 
cation under section 151 of the Code of Civil Procedure. 


2. The relevant facts are as follows :— 

The plaintiff instituted the eonnected suit in 1974 for recovery of 
possession and the defendant’s applications under section 17(2) and 17(2A) 
` of the Act were disposed of on 18.8.76. It was held that the plaintiff, and 
not her husband P. K. Mitra proforma defendant was the landlord of the 
defendant. The learned Munsif also found that the sum of Rs. 5,865/- 
inclusive of interest was in arrears and direeted the defendant to deposit 
the amount by monthly instalments of Rs. 200/- cach from September 
1976.. It appears that the rent for the premises for August 1976, which 
was although deposited earlier in the name of the husband of the plain- 
tiff P. K. Mitra, was deposited on 22.9.76 in the name of P. K. Mitra. 
Thereafter, it appears that the defendant deposited rent for this month 
again on 25.10.76 the day on which the couit re-opened after the leng 
‘vacation in the name of the plaintiff. The plaintiff filed an application 
under Section 17(3) of the Act on 3.11.76 for default in deposit of rent 
for August 1976 beyond the due date. The defendant filed objection 
to the said appligation under section 17(3) stating that he deposited the 
amount in the first week of September 1976 with the clerk Of his advocate. 
But unfortunately he detected during the puja vacation that the amount 
was deposited on 22.9.76 in the name of P. K. Mitra. Theresfter, the 
deposit for the same month ‘again was made on the re-opening day as 
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already stated hereinbefore in the name of the plaintiff and he filed an 
application on 15.1.77 under Section 151 for condoning the delay in 
making the deposit. 

3. Both these applications were heard together and by the im- 
pugned order the learned Munsif allowed the application under section 
17(3) of the Act while rejecting the application undeg section 151 of the 
Code. The Rule as already stated is against this order. 


4. Mr. Mukherjee appearing on behalf of the petitioner submitted 
that in view of the facts stated in the petition of objection to the appli- 
cation under section 17(3), it appears that the defendant was not negligent 
in putting in the amount in court as required in law, as the amount was 
duly handed over to the clerk of his advocate who, however, did not 
deposit the same in time but deposited the amount much beyond due 
date in the name of the husband of the plaintiff. He submits that the 
delay in the circumstances should have been condoned by the learned 
Munsif. In support he relied on a decision reported in (1) Radha Kishan 
Sao v. Gopal Modi & Ors., AYR (1977) SC 1217, in which it was held that, ` 
since the amount was deposited by the Nazir, in absence of a proper 
enquiry into the matter of delay of deposit at the hands of the Nazir and 
the reasons for it, the High Court was not right in second appeal, to 
penalise the tenant by striking out his defence and such penalty is to be 
kept distinct from the grounds of eviction. The Court noticed that the 
provision of Section 11A of the Bihar Buildings (Lease, Rent and 
Eviction) Act, 1947 are for the purpose of realisation of the arrears of 
rent pendente lite being in the nature of lawful enforcement of the 
conditions of tenancy and can be secured by the landlord at any stage 
of the litigation, whether in the trial Court or in appeals since appeal 
is a continuation of the suit, which obviously includes revision. 


5. It is submitted by Mr. Mukherjee that in the instant case there 
was no enquiry made by the learned Munsif ea es held that it was 
clear that the defendant did not intend to deposist the rent for August 
1976 with the Rent Controller in complianee with the findings as to the 
relationship. This finding, it is contended, is without enquiry and can- 
not be sustained. 


6. Mr. Banerjee appearing for the landlord contended on the other 
hand that the tenant defendant in his deposit on 25th October, 1976 did not 
file any application stating reason for delay in deposit and it is only when 
the plaintiff filed an application under section 17(3) of the West Bengal 
Premises Tenancy Act, the defendant had come up with a cooked up story 
for explaining away delay in making the deposit. The cas® made out .by 
the defendant was rightly disbelieved in the context of attending circu- 
mstances. 

7, It appears that the defendant, according to his case, gave the 


1978 (2) CLJ] Ram Khelown Shaw v. Sm, Keshari Debi 279 


required money to be deposited in Court for the month of August 1976 to 
the clerk of his advecate. To this there is no denial nor the learned 
Munsif held any enquiry with regard to the averments. It is further case 
of the defendant that he detected delay of deposit only during the Puja 
holidays and thereafter re-deposited the amount in the name of the wife 
on the re-opening day. On consideration of the facts aforesaid it appears 
to me that there is no warrant for the conclusion of the learned Munsif 
that the defendant did not want to deposit rent for the said month in 
compliance with the findings as te relationship of landlord and tenant, 
It has also to be noted that in case of such deposits the litigant has to 
depend on the clerk of his advocate and unless it is established that 
such amount was ever deposited with the clerk in time, it is hard to 
disbelieve the defendant’s case that the amount was duly deposited 
with the advocate’s clerk in time. Further for the deposit in the wrong 
name of the husband the responsibility, though ultimately of the tenant, 
-was also of the clerk of bis advocate and of the advocate in charge and the 
Court has also to take into account the defendant’s conduct in depositing 
the same on the re-opening day after detection of the error. For these 
reasons I do not think it will be proper to penalise the tenant by striking 
out his defence in the suit for defaults over which he has no control. In 
the view I have taken I do not think that the conelusion arrived at by 
the learned Munsif is sustainable in law. 

8. The Rule accordingly succeeds and is made absolute. The 
impugned order is set aside and the deposit made by the defendant on 
25.10.76 is accepted as due compliance with the requirements of Jaw in 
this respect. The defendant’s application under section 151 of the Code 
is allowed and the plaintiff's application under section 17(3) is dismissed. 
The defendant petitioner, however, will pay costs of this Rule to the 
plaintiff opposite party direct or to his advocate on record within three 
weeks from date, the hearing fee being assessed at 5 G. Ms. against a 
receipt to be granted by him showing the payment. 

N.C. S. 


(CIVIL REVISIONAL JURISDICTION} 

Before Mr. Justice Sunil Chandra Mazumdar 
Decision: July 4, 1978 

Ram Khelown Shaw ae ... (Deft) Petitioner 

“y Versus 

Sm. Keshari Debi (Koiri)... D ...(P1f) Opposite Party* 

West Bengal Premises Tenancy Act (12 of 1956), Section 17(2), 17 

(2A) &-17(3)—When the order under section 17(2A) is complete- Until 


*C. R. no. 1942 of 1977. 
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completion of order u/s. 17(2A’, application u/s. 17(3) cannot be disposed 
of, 

Fhe opposite party filed an ejectment suit against the tenant defendant 

on the ground of default in payment of rent. Summons having been ser- 
ved, the tenant entered appearance in time and immediately thereafter 
„filed an applicatidn under section 17(2) read with sections 17(2A) and 
17 (2)(b) of the W. B. Premises Tenancy Act. The tenant raised a 
dispute as to the rate of rent. The tenant’s application was duly disposed 
of by the trial court by determining the rate of rent. Thereafter an appli- 
cation under section 17(3} was filed by the plaintiff alleging that the 
defendant had deposited in court the current rent for March 1976 and 
May 1976 beyond-the prescribed time. As against this application, the 
defendant filed a petition of objection. 

HELD: In his petition of objection, the petitioner has not disputed 
that the payment for March or May 1976 was not made according to law. 


It is also clear from the objection petition that the tenant has not given | 


any excuse for delayéd deposit. Though ina case for minimum default, 
the court can afford relief, but the court cannot give any relief suo motu 
unless the party gives some plansible and ostensible explanation for the 
default. Therefore the court cannot give any relief to the tenunt because 
of the defect in his petition. But the tenant would get relief on a different 
consideration. It appears from the records that the order disposing of the 
tenant’s application under section 17(2) and-section 17(24) was made on 
2.2.77. On that day, the defendant was a defaulter in respect of deposits 
for March ahd May 1976 but neither the court not the parties took notice 
of the same. Now, section !7(2A) is a very important provision which 


contains a non-obstanti clause by reason of which, section 17{2A) has” 


got an over-riding power over sections 17(1) and 17(2) and the court has to 
consider whether the defendant is to be allowed to pay or deposit the defaul- 
ted amount in instalments and the pzriod of default does not only cover 
the pre-appearance default but also defaults after appearance. In his peti- 
tion under section 17(24) the defendant made the prayer that the court 
should determine the period of defauit and allow the defendant to pay 
defaulted amount in instalments. But inspite of the existing defaults for 
March and May 1975, no order was made thereto, When the defendant 
is competent to make a prayer under section 17(2A) and cldims a legal 
capacity to get a relief, the court should consider, whether he should get 
that relief, otherwise the order under section 17(2A) would not be complete. 
That being so, the court should consider the application under section 
17(3} after considering the application under section 17(2) gnd I7(2A) with 
reference to the defaults on March 1976 and May 1976. The fact that: the 
defendant did not make any prayer for condonation of delay does not estop 
him from getting the relief which is a statutory one. Hence the order made 
under section 17(3) by the trial court has been set aside and the matter 
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has been sent back to the trial court for considération of the defendant’s 

application under section 17(2) and 17(2A) with reference to defaults made 

on March 1976 and May 1976 and after making an order comprehending 

. these two defaults, it will take up the application under section 17(3). 
Cases referred to :— ; 

(1) Sitala Devi yv. Man Bahadur, 76 CWN 435 . - 

(2) Pulin Kumar Chowdhury v. Sachindra Mohan Bose, 1978 (1) CLJ 


646 
Gopal Chandra Mukherjee xi wee ... for the petitioner 
S. K. Acharpya and Monohar Chatterjee .. ...for the opposite party 


The judgment of the Court was as follows :— 

This matter arises after an application under section 115 of the 
Code of Civil Procedure against an order dated 9.5.77 under section 13(3) 
of the West Bengal Premises Tenancy Act passed by Shri N. K. Biswas, 
Munsif, Fourth Court at Howrah. 

2. The facts of the case are that the suit was filed for eviction of 
the defendant petitioner by the plaintiff opposite party the defendant 
petitioner being a tenant in respect of the premises No. 38/42, Fakir Bagan 
Lane, Salkia. The suit was filed on the ground of default since January, 
1975. The case of the plaintiff opposite party was that the petitioner was 
a monthly tenant at a rent of Rs. 20/- per month according to English 
Calender and on service of summons the defendant appeared and the date 
fixed for appearance was 15.12.75. On 16.12.75 after appearance an 
application was filed under section 17(2) and 17(2A) as well as 17(2){b) 
of the Act. Inthe application the defendant petitioner challenged the 
rate of rent at Rs. 15/- and not Rs. 20/- as alleged in the plaint, and 
prayed for determination of the rent. On 2.2.1977, the application under 
section 17(2) and (7(24) was taken up and it was recorded that the 
defendant petitioner has been able to satisfy the court by documentary 
evidence that the rate of rent was Rs. 15/- and the plaintiff opposite 
party also admitted that. It was found by the learned Munsif that the 
petitioner paid rent from January, 1975 to November, 1975 and thereafter 
he deposited the rent in court on proper challan and there was thus no out- 
standing arrears. He held that there was no arrears of rent to be deposited 
in court but it is ordered that the defendant would go on depositing the 
carrent rent month by month in the court at the rate of Rs. 15/- which 
was found by the court on hearing both the parties. It appears that 
before the order dated 22.77 was passed disposing of the application 
under section 17(2) and 17:2A) the defendant petitioner had deposited in 
court the rent for March, 1976 and May, 1976 but those were not within 
15th of the following month and, therefore, on 3.5.77 the plaintiff filed an 
application under section 17(3) alleging that the defendant has not been 
depositing the current rent month by month according to law and the rent 
for March, 1976 and May, 1976 have been illegally deposited. As against 
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this application made by the plaintiff opposite party, the defendant 
petitioner filed an objection and it was urged in that application that the 
Statements made in the said application are not admitted and the petition 
is absolutely false and the defendant having complied with the provisions 
under sections 17(2) and 1712A), the defence against delivery of posse- 
ssion cannot be struck off. The defendant did not dispute that the pay- 
ments made in respect of March, 1976 and May, 1976 were not beyond 
the 15th of the following month as alleged by the plaintiff landlord. The 
learned Munsif on consideration of the petition and the objection under 
section 17(3) and after perusal of the challan came to the finding that jt 
appeared from the challans that the defendant deposited rent for the month 
of March, 1976 on 19.4.76 and for May, 1976 on 18.6.76 i.e. beyond the 
statutory period and thereby attracted the mischief of section 17(3) of 
the West Bengal Premises Tenancy Act. It is this order of the learned 
Munsif under section 17(3) that is being challenged before this 
Court. 


3. It has been urged by the learned Advocate for the petitioner 
that section 17 of the West Bengal Piemises Tenancy Act if read between 
the lines would lead to the idea that on appearance in a court after get- 
ting summons, it is the statutory duty of the tenant to pay within one 
month of the service of the summons the amount of rent at which 
it was last paid subject to the provisions of section 17(2) of the Act and as 
in this case there was a dispute to the effect that in the plaint the rent was 

specified at Rs. 20/- and it was the case of the defendant that it was Rs. 15/- 
bát till the adjudication of amount by the court, it was not possible for the 
defendant to know at what rate the amount excluding the pre-appearance 
arrears were to be paid. He deposited the pre-appearanee arrears and 
there was no preliminary order passed by the court under section 17(2)(a) 
ef the Act. It was not possible for the defendant pstitioner to know at 
what rate the current arrears after appearance are to be paid and there- 
fore, if by way of abundant caution, he deposited the rent forthe months 
of March, 1976 and May, 1976, that deposit is not statutory deposit under 
the law and if there was any minimum default in the matter of deposit 
beyond the time-limit fixed by law, then the statutory penalty cannot be 
attracted because the deposit was not statutory but a deposit by way of 
abundant caution. 


4. The learned Advocate for the plaintiff opposite party has con- 
tended that if the theory of the learned Advocate for the petitioner is 
accepted, the second part of section 17(1) of Act becomes nugatory. He 
has argued that under section 17(1) first part, the tenant®has obligation 
under the law to pay to the Rent Controller or deposit in court on appea- 
rance all the pre-appearance arrears at the rate at which it was last paid 
and thereafter, the stage of section 17(2) comes. 
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5. Section 17(2}(a) lays down thata preliminary order fixing the 3 
rate of rent has to be passed but section 17(2){a) prescribes that the 
order has to be passed as soon as possible within a period not exceeding 
one year. He has argued that if within one year no preliminary order 
is passed regarding the rate of rent in the event of the rate being dis- 
puted, in that case the tenant would sit tight without making any payment 
and the second part of section 17(1) would become ‘nugatory. He has 
pointed out that the second part of section 17(1) is at once attrac- 
ted into operation without any reference to section 17(2)(a) or (b) because, 
the second part lays down that the tenant after deposit of the pre-appe- 
arance arrears shall thereafter continue to deposit or pay month by month 
by the 15th of each succeeding month a sum equivalent to the rent at 
that rate. He has argued that the words ‘“‘at that rate” has reference to 
the word “‘last paid” in the first part of section 17(1) of the Act and 
has argued that in that event even before the passing of a preliminary 
order or a final order under section 17(2) the tenant will be under an 
obligation to deposit the current arrears after the lump deposit of the 
pre-appearance arrears month by month by the I5th of each succeeding 
month at the rate of Rs. 15/- per month, there was a statutory obligation 
to deposit the post appearance arrears at the rate last paid, and, therefore, 
if there was any default in making the payments for the months of March, 
1976 and May, 1976 within the 15th of the following month, section 17(3) 
of the West Bengal Premises Tenancy Act would at once be attracted 
into operation because the’ language of section 17(3) is clear enough to 
invite penal consequences for non-complianee of the first part or the second 
part of section 17(1) of the Act. Whether the deposit of the pre-appea- 
rance atrears and the current post appearance rent was paid at the admi- 
tted rate or rate last paid makes no difference, as here the admitted rate 
and the rate at which rent was last paid is the same. 

6. I have considered the arguments advanced by the learned Advo- 
cates for the petitioner and the opposite party. It is clear that the petitioner 
in his petition of objection has not disputed that the payment for March, 
1976 or May, 1976 was not made according to law. Itis also clear from 
the objection filed by the petitioner that the petitioner has not given any rea- 
sonable excuse for delayed deposit. From the case reported in the niatter of 
(1) Sitala Debi v. Man Bahadur, (76 CWN 435) it was pointed out that 
though in case of minimum default, the court can afford relief, but court 
cannot afford relief sue motu unless the party gives some plausible and 
ostensible explanation for the default. So that there is no explanation 
offered by th@ petitioner on that behalf. 

7. Butin this case one thing is agreed. The order disposing of 
the application u/s. 17(2) and section 17(2A) was passed on 2.2.77. On 
that day the present defendant was a defaulter.in respect of the payment 
made for March 1976 and May 1976 but neither the court nor the parties 
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took notice of the same. New section 17(2A) of the West Bengal Premi- 
ses Tenancy Act is a very important provision which contains a non- 
obstanti clause by reason of which, section 17(2A) has got an overriding 
power over sections 17(1) and 17(2) and the court has to consider whether 
. the defendant is to be allowed to pay the defaulted amount in instalments 
‘and the period of default does not only cover the pre-appearance default 
but also defaults after appearance. In the petition u/s. 17(2A) the defen- 
` dant made the prayer.that the court should determine the period of default 
and allow the defendant to pay defaulted amount in instalments. But 
in spite of the existing defaults for Mareh and May 1976, no order was 
_passed thereto. “When the defendant is competent to make a prayer u/s. 
17(2A) ard claims a legal capacity to get a relief, the court should consider 
whether he should gct that relief; otherwise the order u/s. 17(2A) is not 
complete. In this connection, I may refer to the case reported in (2) 1978 
(1) CLJ 646, Pulin Kumar Chowdhury yv. Sachindra Mohan Bose & Anr. 
..where Chittatosh Mookerjee J. pointed out. 
` “Where the court itself through inadvertance had failed to dischar- 


ge its statutory duty in the matter of calculation of the arrear rent ° 


and the interest to be paid by instalments in terms of section 


17(2A) {b} read with the proviso thereunder, there could be no, 


question of waiver of such a statutory provision. Therefore, unless 


and until an application wnder sub-section (2A) of Section 17 is ` 


disposed of by the Court, the provisions of section 17(3) cannot be 
invoked. Only after a valid order under sub-section (2A) is made and 
there isa breach of the said order, the question of striking out of 
defence against delivery of possession under section 17(3), can arise”. 
8: Under these circumstances, the Court should consider the appli- 
cation u/s. 17(3) after considering the application u/s. 17(2) and 17(2A) 


with reference to the defaults on March 1976 and May 1976. The fact. 


that the defendant did not make any prayer for condonation of delay 
does not estop him from getting the relief which is a statutory one. 

9. Hence it is ordered that the Rule be made absolute. The order 
u/s. 17(3) passed by the Ld. Munsif on 9.5.77 is hereby set aside. The 
matter is sent back to the Ld. Munsif for consideration. of the applica- 
tion u/s. 17(2) and 17(2A) with reference to defaults on March 1976 and 
May 1976 and after passing an order comprehending those two previous- 
defaults e will take up the application u/s. 17(3). Let the records be sent 
down as early as possible. 


S.P.M. 


: L 
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>. { CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee and Mr. Justice 
Bankim Chandra Ray 
Decision: August 23, 1978 


State of West Bengal & Ors. sis z Appellants 
Versus . 
Kisori Mohan Saha & Ors. io . Respondents* | 
; And 
State of West Bengal & Ors. . a ss Appellants 
. Versus i 
Brindaban-Pal & Ors. ai Respondents* 


West Bengal Rationing Order 1964— Paragraph 3 5)— Power of 
State Government to amend, suspend etc. of appointment—Scope of— In 
granting interim Order, what the court should consider Interpreta- 
tion. 

Kisori and Brindaban moved two separate writ petitions challenging 
the orders of ‘suspension of their respective relationship, delinking of 
ration cards from their respective A. R. shops and the initiation of discip- 
linary proceedings against them. A learned Single Judge issued two Rules 
‘but did not initially grant interim order as prayed for. Thereafter the 

_ petitioners had prayed for interim orders with notice to the respondents. 
Being aggrieved by the interim orders the State of West Bengal preferred 
, these two Letter Patent appeals. 

HELD: The térms and conditions of appointments of the two peti- 
tioners were governed by the West. Bengal Rationing Order 1964. Under 
sub-paragraph (5) of Paragraph (3) of the said Rationing Order, whenever in 
the opinion of the State Government it is necessary or expedient so to do in 
the interests ‘of the general public, the State Government may amend, vary, 
suspend or reveke any appointment made under Paragraph 3 of the soid 
Rationing Ordex after making an enquiry. The power of the State 
Government under Paragraph 3 may be delegated and the Directed of 
Rationing had acted in the instant cases under such delegated authority of the 
State Government, The State Government or the delegated authority under 
the proviso to sub-paragraph (5), pending such enquiry against the holder 
of an appointment under sub-paragraph (1) of Paragraph 3 may suspend his 

‘appointment if it is of opinion ‘that the immediate suspension is necessary 
in the interests of the general public. Thus the State Government moy 
exercise its powers to suspend either as an interim measure or by way of 
punishment when it forms the opinion that it is necessary in the interests of 
the general public so to do. -A suspension order under the proviso to 
Paragraph 3(54 does amount to a penalty but it is an interim order pending 

-an enquiry contemplated under sub-paragraph (5) of Paragraph 3. The 
expression ‘interest of the general public’ prima facie is of wide import. The 

* Appeals from Original Order nos. 807 and 809 of 1978. i 


~ 
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State Government’s power to suspend dealership of a retailer in terms of 
Paragraph 3(5) is not confined or limited to cases of contravention|violation 
of the Essential Commodities Act or Orders made in exercise of powers 
conferred by section 3 of the said Act. Therefore, when an alleged act or 
ommission on the part of the appointed retailer does not amount to an- 
` offence or contravention of the W. B. Rationing Order 1964, the State 
Government or its delegated authority is entitled to consider whether or not 
in the interest of the general public the appointment of the retailer should 
be suspended. Further, the said authority is also entitled to form an 
opinion whether pending such enquiry an interim suspensión should’ be 
made under the proviso to Garagraph 3(5) of the said Rationing Order 
1964. The Court in a Writ proceeding can substitute its own opinion for that 
`of the State Government as to whether it would be in the interest of the 
general public to suspend the appointment of a retailer pending an enquiry 
against him. At the sametime the court would be entitled to scrutinise 
whether or not the order of suspension was passed by a competent authority. 
Secondly whether the competent authority had bonafide and upon considera- ` 
tion af the relevant materials formed requisite opinion about the interests 
of the general public in terms of Paragraph 3(5) of the 1964 Order. 

An interim order of suspension under Paragraph 3 is not penal 
in nature and it is not necessary to consider whether the order of 
suspension of the dealership of the two petitioners were too harsh and not 
commensurate with the gravity of the charges levelled against them. Further 
the interim suspension Orders had already come into effect and the ration 
cards had already been de-linked from the two A. R. Shops of the petitioners 
before they moved this court for interim Orders. Therefore, before deciding 
the Rules on this merits this court would be slow in making mandatory 
interim orders for reinstating the appointments of the petitioners by way 
of reelinking to their shops the ration cards which had already been,de-linked. 

That being the position, the question of ad interim orders was not — 
considered by the learned Single Judge from the correct legal stand point. 
Therefore these appeals should be allowed. 

Case referred to :— 

(1) ` Superintendent and Remembrancer of Legal Affairs, West Bengal 
v. Prohlad a AIR 1973 Cal. 167 
S C. Uki ~ ‘.. for Appellants in F.M .A. nos. 807 and 809 of 1978 
Subhas~ Banerjee, Anjan Kumar Mukherjee, Goutam Sen and 
Sudhanshu Sekhar ` Basu .. .. for Respondents in F.M.A no. 807 of 1978 
Saurendra Prosad Ghosh and Hajari Prosad Roychowdhury. R sor Respondents 
a “in F:M.A ‘no. 809 of 1978 

The judgment of the Court was as follows :— 

Mookerjee =: J,—Kisori M han Saha and Brindaban Pal, who are 
respectively the respondent No. l, in these two appeals were “appointed 


- 


+ 
\ 
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retailer” within the meaning of the West Bengal Rationing Order, 1964 in 

respect of two A. R. Shops. Qn July 3, 1978 the Director of Ritioniag, West 
Benga! by two separate orders in exercise of powers under sub-paragraph 
(5) of Paragraph 3 of the West Bengal Rationing Order, 1964 suspended 
their appointments as appointed retailer with immediate effect. The 
Deputy Controller of Rationing, Initial Area-I while forwarding the said 
suspension order directed the Rationing Officer of the Sub-Area concerned 
to delink all ration cards from the respective A. R. Shops and to re- 
link them to other neighbouring shops. The Director of Rationing in 
the same date by two memos informed Kisori Mohan Saha and Brindaban 
Pal that samples of sugar taken from their shops on chemieal examina- 
tion had been found to be khandsari whereas they had received sugar of 
C/D-30 quality from the F. C. I. Depot for distribution. The Director 
of Rationing by the said memos further stated that it appeared that 
the said two apponited retailers had substituted C/D-30 quality sugar by 
khandsari sugar and had distributed the latter variety which was much 
inferior and these acts on their parts were entirely unauthorised and 
illegal involving serious malpractice much to the detriment of public 
interest. The Director of Rationing called upon two retailers to show- 
cause to the Special Officer as to why their appointments as appointed 
retailers should not be revoked er they should not be awarded any 
other punishment as per law. The retailers-were asked to state whether 
they wanted to be heard in person or through an agent. The Rationing 
Officer, Central Zone, Park Street, consequent upon the suspension of 
the appoiatments of these two persons had delinked the ration cards re- 
gistered in their A. R. shops and had re-linked these cards to other A. R 
shops. 

2. Kisori Mohan Saha and Brindaban Pal filed two writ petitions 
challenging suspension of their retailership, delinking of ration cards from 
their respective A. R. shops and the initiation of disciplinary proceedings 
against them, A learned Single Judge was pleased to issue two Rules but 
did not initially grant interim orders as prayed for. Thereafter, these 
two petitioners had prayed for interim orders with notice to the respon- 
dents. The respondents did not file affidavits-in-opposition in the said 
temporary injunction matters but had opposed the prayers for interim 
orders. On July 21, 1978 his Lordship the Hon’ble Mr. Justice G. N. Ray 
after hearing both parties granted interim. orders directing the respondents 
of the two Civil Rules not to procsed any further with the show-cause 
memos issued to the petitioners of the respective Rules. The said respcn 
dents were also directed not te give any effect or further effect to the 
impugned orde®s of suspension passed against the petitioners. The res- 
pondents were further direeted to re-link the ration cards since de- 
linked by the impugned orders to the shops of the petitioners. The 
said interim orders were directed to continue till the disposal of the 


i 
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two Rules. On the prayer of the learned advocate for the State, the 
learned Single Judge stayed the operation of the said orders for a period 
of one week. 

3. The State of West Bengal and others, being aggrieved by the 
aforesaid orders of his Lordship Mr. Justice G. N. Ray, have preferred 
these two appeals under Clause 15 of the Letters Patent. Ths: opsration 
of the interim orders granted by the learned Single Judge have also 
remained stayed pending the disposal of the two appeals. We have also 
considered the facts and circumstances of the cases. We regret that we 
are unable to agree with the learned Single Judge that the petitioners of 
the two Civil Rules should be granted interim orders as prayed for 
by them. 

4. The petitioners were appoiated retailers under Paragraph 3(1}. 
of the West Bengal Rationitg Order, 1964. Tnereforz, as retail dealers 
they were-éntitled to supply in accordance with the provisions of the said 
Order and the Regulatioas made thereunder ‘rationed articles’. The State 
Government had subsequently inserted Rule 3B in the West Bengal Ratio- 
ning Order, 1964, The said Rule 3B, inter-alia, provided that the State 
Government may specify the non-rationed articles which may be supplied 
along with the rationed articles through retail dealers appointed under 
sub-paragraph (1) of Paragraph 3. Any retail dealer who undertakes to 
distribute any quantity of such non-rationed articles shall be deemed to 
be a retail dealer under Paragraph 3(1) in respect of the said quantities 
of such non-rationed articles. Itis not disputed that the State Govern- 
ment by a notification had specified ‘levy sugar’ as one of the non- 
rationed articles within the meaning of Rule 3B. 

5. The petitioners of the two Civil Rules admittedly had under- 
taken distribution of both rationed and non-rationed articles including 
suger. Therefore, prima facie they must be deemed to b2 holding appoint- 
ments as retailers under the State in respect of both rationed and non- 
rationed articles. According to the appellants the petitioners who ar: 
respondent No. ! in these two appeals had lifted C/D-30 quality 
sugar from the godowns ofthe Food Corporation of India for 
distribution to the holders of ration cards registered in their respective 
shops. But itis further alleged that they had supplied to these. card 
holders khandsari and not C/D-30 quality of sugar. At this stage, it is 
not necessary to consider whether the said allegation of substitution by 
the two appointed retailers of one quality of sugar by another allegedly 
inferior quality of sugar was true or not because the said allegations are 
still to be enquired into. It is also‘not necessary to consider whether 
or not the said appointed retailers had committed any offence under the 
Essential Commodities Act in case they had substituted Ahandsari sugar 
in place of C/D-30 quality sugar received by them for distribu- 
© tion. seer i 
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6. The terms and’conditions of appointment of the two petitioners 
were governed by the West Bengal Rationing Order. Uuder sub-para- 
graph (5) of Paragraph 3.0f the West Bengal Rationing Order, 1964, when- 
ever in the opinion of the State Government it is necessary or expedient 
so to do in the interest of the general public, the State Government may 
amend, vary, suspend or revoke any appointment made under Paragraph 3 
of the said Rationing Order after making an enquiry. The power of the 
State Government under Paragraph 3 may be delegated and the Director 
of Rationing had/acted in the instant cases under such delegated authority 
of the State Government or the delegated authority under proviso to sub- 
paragraph (5), pending such enquiry aganist the holder of an appointment 
under sub-paragraph (1) of Paragraph 3 may suspend his appointment 
if it is of the opinion that immediate suspension is necessary in the interest 
of general public. Thus, the State Government may exercise its power to 
suspend either as an interim measure or by way of punishment when it 
forms the opinion that it is necessary in the interest of the general publio 
so to do. A suspension order under the proviso to Paragraph 3(5) does am- 
ount to a penalty but it is an interim order pending an enquiry contempla- 
ted under sub-paragraph (5) of Paragraph 3. The expression “‘interest of 
‘the general public prima facie is of wide import. The State Government's 
power to suspend dealership of a retailer in terms of Paragraph 3(5) ia not 
confined or limited to cases of contravention/violation of the Essential 
Commodities Act or orders made in exercise of powers conferred by 
Section 3 of the said Act. Therefore, even when an alleged act or omi- 
ssien on the part of an appionted retailer does not amount to an offence 
or contravention of the West Bengal Rationing Order, 1964, the State 
Government or its delegated authority is entitled to consider whether or 
not in the interést of the general public the appointment of a retailer 
should be suspended, After all, the terms and conditions of an appointed 
retailer are governed by the West Bengal Rationing Order and the State 
Government or the delegated authority is entitled to decide whether or 
not it would be in the interest of general public to suspend the appoint- 
ment of a retailer who had allegedly substituted sugar entrusted to him 
for distribution to the holders of ration cards linked to his AR shop. 
Prima facie, an appointed retailer who has undertaken to distribute both 
rationed and non-rationed articles is bound to act according to the West 
Bengal Rationing Order and the Regulations framed thereunder and also 
the directions-orders issued by the authorities under the said Order and 
the Regulations. In the event it is alleged that an appointed retailer has 
committed brgach of the West Bengal Rationing Order/Regulations, orders 
and/or directions of the State Government or its officers, the competent 
authority is entitled to bonafide form its opinion whether an enquiry 
should be held against the said appointed retailer to decide if any penal 
action should be taken under Paragraph 3(3) of the West Bengal Rationing 
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Order. Further, the said authority is also entitled to form an opinion 
whether pending such enquiry an interim suspension should be made 
under proviso to sub-paragraph (5) of Paragraph’ 3 of the West Bengal 
Rationing Order. The court in a writ proceeding can, substitute its 
opinion for that of the State Government as to whether it would be in 
the interest of general public to suspend the appointment ofa retailer 
pending an enquiry against him. At the same time, the court would be 
entitled to scrutinise whether or not the order of suspension was passed 
by a competent authority. Secondly, whether the competent authority 

‘had bonafide‘and upon consideration of relevant materials had formed 
requisite opinion about the interest of general public in terms of Paragraph 
3 (5) of the West Bengal Rationing Order. 

7. Prima facie, the decision of the Division Bench in (1) Superin- 
tendent and Remembrancer of Legal Affairs, West Bengal v. Prohlad 
Agarwalla, AIR 1973 Cal. 167, is not relevant for interpreting the power 
of making interim order of suspension conferred upon the State Govern- 
ment under proviso to paragraph 3(5) of the West Bengal Rationing 
Order, 1964. The Division Bench in Superintendent and Remembrancer of 
Legal Affairs, West Bengal v. Prohlad Agarwalla (supra), inter-alia held that 
contravention of a direction contained in a notification issued by the Irom 
and Steel Controller under Paragraph 14(2) of the Iron, and Steel Control 
Order could not be deemed to be an order made under Section 3 of the 
Essential Commodities Act. 1955, Therefore, a contravention of such an 
order, direction of the Iron and-Steel Controller wag not punishable under 
Section 7 of the Essential Commodities Act, Inthe instant case, at this 
stage, it is not neeessary to consider whether or not the notification issued 
under Paragraph 3B of the West Bengal Rationing Order, 196! declaring 
sugar as a ‘non-rationed article’ should be deemed to be in Order under 
Section 3 of the Essential Commodities Act, 1955. We need net also enter 
into the question whether or not an alleged substitution of C/D-30 quality 
of sugar made over to the two appointed retailers and alleged sale of 
khandsari suger by them to ration card holders amounted to an offence 
punishable under Section 7 of the Essential Commodities Act, 1955. As 
already stated that at this stage the only relevant question is whether the 

` Dircetor of Rationing who was cxercising the delegated authority had, 
bonafide formed an-opinion that pending enquiry in the interest of general ` 
public it was necessary to suspend the appointments of the two appointed 
retailers. i 3 
8. An interim order of suspension under Paragraph 3 is not penal 
in nature and we do not propose to consider whether the order of suspen- 
sion of the dealership of the two petitioners were too harsh and not’ 
commensurate with the gravity of the charges levelled against them. We 
have already pointed out that the appellants have’ alleged that the two 
petitioners had substituted C/D-30 quality of levy sugar received by them 
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from the Food Corporation of India and had allegedly distributed 
khandsari sugar. At this stage, we are also not prepared to prejudge and 
hold that the Director of Rationing had no authority to start an enquiry 
proceeding under Paragraph 3(5) of the West Bengal Rationing Order. 
“9. Further, the interim suspension orders had already come into effe- 
ct and the ration cards had been already de-linked from the two AR shops 
of the petitioners before they moved this Court for interim orders. There- 
fore, before deciding the Rules on their merits this Court would be slow 
in making mandatory interim orders for re-instating the appointments of 
the petitiouers by way of relinking to their shops the ration cards which 
had been already de-lixked. The learned Single Judge in his order did 
not advert to the question of the interest of the general public. In the 
above view we hold that the question of interim orders was not considered 


.frem the correct legal stand-point. Therefore, this appeal should be 


allowed. 


10. At this stage, as already indicated the Court upon considera- 
tion of the affidavit on behalf of the State and its Officers may consider 
whether or not the Director of Rationing had duly formed his opinion in 
terms of Paragraph 3(5) of the West Bengal Rationing Order and whether 
prima facie the said power under proviso to Paragraph 3{5) had been bon- 
afide exercised. Further, the enquiry proceedings might be allowed to 
be continued subject to the decision in the Rule. We have already pointed 
out that the respondents did not file any affidavit before the learned Single 
Judge, before the disposal of the interlocutory matter. Therefore, the 
question of interim order if necessary may be again decided upon cansider- 
ation of the affidavits of the parties and in the light of the provisions of 
Paragraph 3(5) of the West Bengal Rationing Order, 1964. 

11. We, accordingly allow the appeals, set aside the orders of the 
learned Single Judge dated 21 July, 1978 granting interim orders. Liberty 
is given to the parties to file their affidavits both in the two Rules and in 
the interim injunction matters. The learned Single Judge may copsider 
whether the Rules themselves should be disposed of as expeditiously as 
possible or the interim injunction matters should be again considered in 


. accordance with law. 


12. There will be no order as to costs. 
Ray, J. : I agree. l 


T. K. M. 
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[ CIVIL APPELLATE JURISDICTION } 
Before Mr. Justice Pradyot Kumar Banerjee and 
Mr. Justice B. C. Chakrabarti 
Decision: July 12, 1978 $ 
Kalpanı Dhar & Ors. ae ws ose (Deft) Appellants 
Versus 
Subodh Kumar Paul & Ors. ee . (PIE) Respondents* 
West Bengal Premises Tenancy Act (12 of 1956), Sec. 13(1\(b)\— 
Ground for ejectment under— Construction of unauthorised structure without 
knowledge and consent of landlord — Even if such construction made outside 
demised premises—Test laid down —Structure made with brick and cement, 
whether a permanent structure. 
Transfer of Property Act (4 of 1882), Secs. 108 (P) & 114A— Appli- 
cability in proceeding for eviction of tenant under W. B. Premises Tenancy 
Act 1956. 


This appeal arises out of an ejectment suit after service of the 
requisite notice to quit. It has been specially alleged in the plaint that 
the tenant without the knowledge and consent of the landlord made 
unauthorised construction of a room with pueca walls of brick with cement 
by digging the roof of the house in various places and thereby con- 
travened the provisions of clauses (m), (0) or (p) of section 108 of the 
Transfer of Property Act. It was further alleged that by a notice the 
defendant (tenant) was requested to demolish the structure but the | 
defendant failed to do so. 


Three points were argued by the learned Advocate appearing on 
behalf of the appellants ; (1) the disputed construction was outside the 
demised premises let out and as such section 13(i)(b) of the W. B. Pre- 
mises tenancy Act read with section 108, clauses (m), (0), and (p) of the 
Transfer of Property Act does not apply; secondly that the disputed 
structure is not a permanent structure ; and thirdly that, even if section 
108 (m), (0) and fp) of the Transfer of Property Ast applies, under 
section 114 of the Transfer of Property Act, the notice should have been 
given for three months to remove the disputed structure but such notice 
not having been given, the suit as framed is not maintainable. 

HELD: The disputed structure constructed with brick and cement 
cannot be said to be other than permanent in nature, 


During the continuance of the lease or tenancy, if the tenant erects 
or constructs any permanent structure iit a portion to which the landlord or 
other tenants can have access, then that tenant will come within the 
mischief of section 108 (p) of the Transfer of Property Act and will be 
liable to be ejected. It will be no answer of the tenant that the portion in 
respect of which the tenant has made the construction is outside the demised ` 

* Appeal from Original Decree No. 511 of 1970. 


g 
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premises. Such an interpretation will violate the reasonable interpretation 
of section 13(1)(b) of the W. B. Premises Tenancy Act read 
with section 108 of the Transfer of Property Act. The true test 
is whether the tenant can retain possession of the new construction he | 
has made after his eviction from the demised premises. If the answer be 
“no”, then any construction he has made will entail the eviction of the 
tenant if he has yiolated the provision of section 108 (p) of the Transfer 
of Property Act. 

Section 1144 of the Transfer of Property Act is not applicable to the 
present case. Evenif it is held that section 114A applies, it should be held 
that section 114A in the facts and circumstances of the instant case should 
not be applied. 

Cases referred to :— 


(1) Suraya Properties etc. v. B. N. Sarkar. 67 CWN 977 at 1002 : 

“ATR 1965 Cal. 408 

(2) Atul Chandra Lahiri-v. Sanatan Daw,65 CWN 626 
(3) G. C. Nandy v. M/s. J. N. Chatterjee, 70 CWN 676 
(4) : Krishnadas Roy y. Basanta Kumar Selt and another, FA 26 of 1977 
(5) Brij Kishore yv. Vishwa Mitter, AIR 1965 SC 1574 
A. K. Matilal, Sumitra Das Gupta wee des for the Appellants 
P. N. Bhattacharjee .. for the Respondents 

The judgment of the Court was as follows :— 

Banerjee. J. :—This appeàl at the instance ofthe tenants arises out 
of a suit for eviction on the ground of contravention of the provision of 
__ Clauses (m), (0) or (p) of section 108 of the Transfer of Property Act. 
The allegations made in the plaint are that the plaintiff-respondent is the 
landlord of premises No. 209/B, Acharya Profulla Chandra Road, 
Cal-4. The defendant was a monthly tenant in respect of a flat on the 
second floor of premises No. 209/B, Acharya Profulla Chandra Road, 
Calcutta-4, ata monthly rent of Rs. 35-50P payable aceording to the 
English Calender month. Therefore the tenancy was determined by a 
combined notice to quit on 26th April, 1969. It is alleged that the tenant 
without the knowledge and consent of the landlord made unauthorised 
construction of a room with pucca walls of brick with cement by digging 
the roof of the house in various places and thereby contravened the pro- 
visions of clauses (m), (0) er (p) of section 108. It is further allege 
that by notice dated 17th April, 1969 the defendant was requested to 
demolish the structure but the defendant failed to doso. Hence the 
suit. The couré below decreed the suit brought by the plaintiff. Henee 
this appeal. During the pendency .of the appeal, the defendant. Tara 
Pada Dutta, died leaving his widow Padma Rani Dutta and three daug- 
hters, Kalpana Dhar, Kabita Ghosh and Rubi Banerjee. Only the widow 
Padma Rani Dutta and other two daughters were impleaded as reaponsents. 
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Z. Mr. Motilal at the time of hearing argued three points ; firstly 
that the disputed construction was outside the demised premises let out 
and therefore section 13(1)(b) of W.B. Premises Tenancy Act read with 
section 1081m), (0) or (p) of T.P. Act-does not at all apply ; secondly, that 
the structure is not a permanent structure, and thirdly that, even if section 
108(m), (0) and (p} of the Transfer of Property Act applies, under section 
114 of the Transfer of Property Act, the notice should be given for three 
months to remove the structure but such notice not having been given, 
the suit as framed is not maintainable. 

3. Mr. P.N. Bhattacharjee, on behalf of ‘the respondent, however, 
contended that section 108 (m), (o) or (p) of Transfer of Property Act 
does apply in the facts and circumstances of this case Moreover, it is 
argued that when the notice was given directing the defendant to remove 
the structure, a reply was given by the learned Advocate on behalf of the 
tenant that the construction of a very small room on the roof was made 
with the consent of the landlord and intended to be used as a temporary 
arrangement. (Vide Ext. 3a). As regards, the nature of the construction 
whether it is a permanent structuré or a pucca structure, it is argued by 
Mr. Matilal that the structure is not a permanent structure and heavily 
relied on the case reported in (1) 67 CWN 977 at 1002 whereas Mr. Bhatt- 
acharjee relied upon (2) 65 CWN 626 (1) AIR 1965 Cal 408. The fact 
which could not be disputed in the Court below is that the tenant constr- 
ucted a room unauthorisedly on the roof of the tenanted premises and 
the construction was of a room made of pucca wall of brick with cement 
with tiled shed on the roof of the premises in question. It has also been 
found that the structure is a permanent structure unauthorisedly built by, 
the defendant without the consent of the plaintiff. The case of the defen- 
dant in the written statement and during trial however, is that he did not 
raise any structure on the suit premises but the structure was there on the 
roof when the premises was let out to the defendant. The plaintiff’s eviden- 
ce is that it was a pucea structure with tiles. The structure has been raised 
after digging the roof. In our opinion, the structure constructed with 
cement and briek cannot be said to be other than permanent in nature. 
In the case reported in (1167 CWN, 977 {Suraya Properties etc. v. B. N. 
_ Sarkar) at 1002 Mr. Justice P. N. Mookerjee held that “no hard: and fast 
tule can be laid down in the matter, although certain broad tests may be 
formulated, which may conveniently guide the determination and faci- 
litate the correct approach. Relevant from this point of view would be, 
inter alia, the nature of the structure or construction io question and the 
intention, with which it is made and, almost in every case,ethey would be 
primary and prime importance, the situs, the mode of annexation and the 
surrounding circumstances being all appropriate matters for considera- 
tion on the above’ two basie and usually determinant elements.” The 
cases reported in (2) 65 CWN, 626 (Atul Chandra Lahiri v. Sanatan Daw) 
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{3) 70 CWN, 676 and AIR 1965 Cal., 408 did not say anything against 
that proposition. On this fact, Mr. Matilal contended that this element 
is absent. In our opinion, Mr. Matilal is wrong. It is clear from the 
evidence that the structure has been constructed on the roof of the house. 
The construction was with bricks and cement. It is not clear from the 
gefendant’s evidence that the construction was only for temporary use. 
On the other-hand the defendant’s whole case is that it was not constru- 
sted by him and there was a structure on the roof when the demised 
premises was jet out. In that view of the matter, in our opinion, it can- 
not be said that the structure is not a perment structure. We, therefore, 
hold agreeing with the learned Judge that the structure is a pueca struc- 
ture of a permanent nature and it was unauthorisedly constructed by the 
tenant without consent of the landlord. We also agree with learned Judge’s 
findings that the said construction was made by the tenant after digging 
the roof. In our opinton, therefore, the tenant violated the provision of 
- section 108(p) of the Transfer of Property Act and thereby section 13(1} 
(b) W. B. Premises Tenancy Act is attracted. 

4. Mr. Matilal contended that the construction was outside the 
demised premises and therefore the tenant is not liable to be evicted. 
The next contention of Mr. Matilal is that the construction being out- 
side the demised premises, section 13(1)(b) and for that matter section 
108({p) is not applicable. If this contention is to be accepted, the tenant 
will have a right to make any construction outside the demised premises, 
and continue with impunity as a tenant in respect of the tenancy. In 
our opinion, that cannot be a reasonable interpretation of section 13(1)(b) 
-of the West Bengal Premises Tenancy Act. In an unreported case, being 
(4) F. A. 26 of 1977 (Krishnadas „Roy v. Basanta Kumar Sett. & Anr.) 
decided on lOth February, 1978 it has been held that if a tenant has 
made any construction in a passage through which alone the ingress 
and egress is possible, the landlord is entitled to get a decree of eviction 
under section 13 of the West Bengal Premises Tenancy Act. In our 
opinion, during the continuance of the lease or tenancy if the tenant erects 
‘or constructs any permanent structure in a portion to which the. landlord ` 
and/or other tenants can have access, then he will come within the mis- 
ehief of section 108(p} of the Transfer of Property Act and will be liable 
‘to be ejected. It*will be no answer of the defendant-tenant, as has been 
argued by Mr. Matilal, that the portion on which the tenant has made the 
construction is outside the demised premises. In our opinion, this inter- 
pretation will violate the reasonable interpretation of section 13(1)(b) 
West Bengal Preises Tenancy Act read with section 108 of the Transfer 
of Property Act. The true test, in our opinion, is whether the tenant 
can retain possession of the new construetion he has made after his 
eviction from the demised premises. If the answer is ‘no’, then any con- 
straction he has made will entail the eviction of the tenant if he has 
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Violated any provision of section 108(p) of the Transfer of Property 
Act. m ° 
5. The case reported in (5) AIR 1965 SC.. 1574 (Brij Kishore 
v. Vishwa Mitter) on which both Mr. Matilal and Mr. Bhattacharjee 
relied does not, in our opinion, apply in the facts of the present case. 
The said case was one for eviction of a tenant under clause (k) of sec; 
tion 14(1) of the Delhi Act on the ground of erection of unauthorised 
structure. Section 14(1)(k) and 14(11) run as follows :— 

“14(1)(k). Notwithstanding anything to the contrary contained in 
any other law or contract, no order or decree for the recovery “of 
possession of any premises shall be made by any Court or Controller 
in favour of the landlord against a tenant : 

Provided that the Controller may, on an application made to 
him ia the prescribed manner, make an order for the recovery of 
possession of the premises on one or more of the following grounds 

. only, namely :— i 
k4 * * E 

(k) that the tenant has, notwithstanding previoùs notice, used 
or dealt with the premises in a manner contrary to any condition 
imposed en the landlord by the Government or the Delhi Develop- 
ment Authority or the Municipal Corporation of Delhi while giving 
him a lease of the land on whick the premises are situate” ; 


_ “44(11). No order for the recovery of possession of any premises 
shall be made on the ground specified clause (k) of the proviso to 
sub-s. (1), if the tenant within such time as may be specified in this, 
behalf by the Controller, complies with the condition imposed on the 
landlord by any of the authorities referred to in that clause or pays to 
that authority such amount by way of compensation as the Controller 
any direct.” i 

6. The argument was whether the addition of sub-s. (11) in section- 
14 is a radical departure from what section 13(1) or whether it is a 
clarification and/or modification of the previous provision. In the said. 
context section 114-A of the Transfer of Property Act was considered 
by the Supreme Court and their Lordships held that under section 114-A 
the Court has power to give relief to the tenant against forfeiture and 
further held that it would have been open to a Court to give relief to the 
tenant who had remedied the breach either before the suit was filed or 
even after the suit had been filed depending upon what the Court consi- 
dered to be reasonable time. Inthe present ease we h@ve seen that the 
structure Was not an unauthorised one and that it was there even when 
the defendant was inducted as a tenant. In the circumstances, therefore, 
in our opinion, section 114-A of the Act cannot be applied. The defen- 
dant did never apply before the Court below for removal of the structure 
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S 
nor did he say that the construction was done by them. The Court below 
on fact found that the construction was done by the tenant unauthorisedly. 
It is also clear that they were asked to remove the structure by the land- 
lord. In the circumstances, therefore, in our opinion, even if it is held that 
section 114-A applies, it must also be held that section 114-A of the Act 
in the facts and circumstances of the case should not be applied. 

7. We, therefore, are of the opinion, in the facts and circums- 
tances of this case that the tenant’s appeal must be dismissed. 

8. The appeal is. accordingly dismissed. There will be no order 
as to costs. 

Chakrabarti, J.: I agree. 

N. C. S. ; 


[ CRIMINAL REVISIONAL JURISDICTION } 
Before Mr. Justice Sudhindra Mohan Guha 
Decision : ~July 28, 1978 
” Asgar Ali Sk. & Ors. sii sts ies Petitioners 
Versns 

Golam Rasul & Anr. a jas ... Opposite Parties* 

S. 249, Criminal Procedure Code —Complaint of offence under sec- 
tions S. 457/38: I. P. C.—Complainant’s application for time rejected by 
Magistrate on the day fixed for hearing —Accused acquitted by Magistrate— 
Whether Magistrate’s order could be set aside by Sessions Judge in revision 
— Whether appeal under S. 378 (4) proper remedy, 

HELD: An offence under S. 457/380 I. P.C. being cognisable and 
not compoundable, the Magistrate had no power under S. 249 of the Crimi- 
nal Procedure Code to order acquittal of the accused by reason of the absence 
of the complainant on the day fixed for hearing. The Sessions Judge had jur- 
isdictiou under S. 397 of the Criminal Procedure Code to set aside such a 
manifest irregularity and illegality in the proeeeding before the Magistrate. 

Cases referred to :— 

(1) Chairman, Village Panchayath Nagathihalli v. Thimmasetty Gowda, 


AIR 1965 Mys 62 
(2; Bhimappa Bassappa Bhu Sannevar v. Laxman Shivaravappa Sama- 


gouds & Ors., AIR 1970 SC 1153 
(3) Khetra Basi Samal & Anr v. State.of Orissa, AIR 1970 SC 272 
(4) Ramchandra Keshar Adka v. Gobinda Jati Chavare & Ors. AIR 


1975 SC 915 
(5) Khelawan Singh v. Emperor, 38 Cr. LJ 334 
Sudip Kumar Majumder and Debi Prosad Sengupta... for the Petittoners 
G. C. Pal we ae for the Opposite parties 
Biren Mitra and Krishna Ghosh Ss for the State 


*Criminal Revision Case No. 659 of 1977. 
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The judgment of the Court was as follows :— 

l By the impugned order the learned Sessions Judge, Burdwan set aside 
the order of acquittal passed by the Magistrate in a case started on a 
complaint by opposite party no. 1 against the petitioners. 

2. The present petitioners were summoned under sections 457/380 
IPC_and Sri B.'Ali, Judicial Magistrate, Kalna adjourned the case no. 
C.R. 239/75 to 23.8.76 for examination of the P.Ws. On that day an 
application was filed for allowing time for examination of witnesses, but 
the learned Magistrate by his order dated 23.8.76 rejected the prayer, and 
acquitted the accused persons. 

3. It is observed -by the learned Sessions Judge that the Magistrate 
has no authority even to discharge the accused persons but he acquitted 
them after rejecting the petition for adjournment.. As it was in utter 
disregard of the provisions of the Code of Criminal Procedure and as 
the order of acquittal was not based on appreciation of the evidence, the | 
learned Judge observed-that the Sessions Court in revision had ample * 
power to set the matter right. ln this view of the matter the impugned 
order was set aside and the learned Magistrate was directed to proceed 
according to law. 

4. On reference to sections 378(4) and 401 (4) Er. P.C. it is argued 
on behalf of the petitioners that the remedy of the opposite party was not 
in filing an application for revision but was to file a regular appeal against 
the order of acquittal on obtaining special leave from the High Court. As 
the provision for appeal is provided against the order of acquittal and as 
no appeal was preferred, section 401 (4) bars a private party from having 
recourse to a revision petition, In support of his argument the learned 
Advocte relies on the decisions of the Mysore High Court in (1) Chairman 
Village Panchayath Nagathihalli v. Thimmasetty Gowda, reported in AIR 
1956 Mysor page 62 and of the Suureme Court in (2) Bhimappa Bassa- - 
ppa Bhu Sannavar v. Laxman Shivarayappa Samagouda and ors, reported 
in AIR 1970 SC 1153. He also cites the decision in (3) Khatra Basi Samal 
and anr. etc. v. State of Orissa etc. reported in AIR 1970 SC 272, to show 
that the Supreme Court only in exceptional cases would exercise the power 
of revision when it is invoked by a private complainant against an order 
of acquittal. 

5. Fhe present case was started against the petitioners under 
section 457/380 IPC. These offences being not compoundable and being 
cognizable, in the absence of the complainant the learned ‘Magistrate 
could not discharge the accused persons under section 249 Cr. P.C. After 
exhausting all the processes against the witnesses cited By the complain- 
ant for attendance the learned Magistrate, of. course, could discharge the 
accused persons under: section 245(2) fer reasons to be reeorded by him, 
and if he was of the opinion thai the charge was groundless. But" instead 
of deing so he acquitted the accused persons. 
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6. 1n support of the order passed by the learned Sessions Judge the 
learned advocate for the opposite party no. l refers to a decision of 
Judicial Committee in Nazir Ahmad and the king Emperor yeported in 
63 IA 372, wherein it is laid ‘down that the rule that where a power is 
given to do a certain thing in a certain way the thing must be done in 
that way to the exclusion of all other methods of performance or not at 
all, is applicable to a Magistarte, who is a Judicial Officer. The sams view 
was also expressed by the Supreme Court in (4) Ramchandra Keshar Adke 
v. Gobind Joti Chavare & ors. reportnd in AIR 1975 SC 915. The learned 
Counsel also refers to the decision of the Nagpur High Court in the case 
of (5) Khilawan Singh v. Emperor, reported in 38 Cr. L. J. 334. It is held 
therein that erdinarilly the High Court will interfere but rarely revision 
with acquittals, particularly so in cases where the correctnesss of the acquit- 
tal cannot be considered without a consideration of the evidence, but wren 

~a case cames to the notice of the High Court where the acquittal has 
depended not an appreciation of the evidence but has occurred in com- 
plete disregrad of the Code of Criminal Procedure, the High Court 
should interfere despite the fact that no appeal has been preferred. It is 
rightly pdinted out by the learned Sessions Judge that under the present 
Criminal Procedure Code (Act No II of 1974) section 397 vested both the 
High Court and the Sessions Court with identical powers of revision. 

7. In this case the learned Magistrate had absolutely no jurisdiction 
or power to acquit the accused persons in the absenee of the complainant. 
It goes without saying that there was a glaring defect in the procedure and 
there wasa manifest error on a point. of law and consequently there 
had been a flagrant misearriage of justice. That being the position, the 
Jearned Sessions Judge was amply justified in assuming jurisdiction under 
section 397 Cr. PC for setting the matter right. It should also be remem» 
bered that the order of acquittal was not passed on appreciation of evide- 
nee. So the learned Sessions Judge seems to be perfectly justified in 
rectifying the illegality, irregularity, impropriety or in other words mistake 
appearing on the face of the order itself. In this view of the matter the 
order passed by the learned Sessions Judge not’ being without jurisdiction 
does not warrant interference. 

‘g. In the result, this application for revision fails and the Rule is 
accerdingly discharged. 
S. P.T. 


- 
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[ CRIMINAL REVISIONAL JURISDICTION J 
Before Mr. Justice Ram Krishna Sharma 
Decision : July 11, . 1978 


Bimal Ranjan Roy and Anr. ae ~ 4. a) Petitioners 


Versus i 

State of West Bengal x Be Opposite party* 

Fertiliser {Control) Order 1957— Inspection aad seizure made by 
Inspector of police without auhtority — Notification dated 17.9.74 indicating 
competency of officers to inspect and seize— Charge u/s. 7(1), Essential 
Commodities Act—Cognizance taken— Proceeding started before Magistrate 
Proceeding quashed because of illegality i in taking action initially with- 
out authority. 

On 30.1.77, one Sri K. K. Chakravorty, Inspector of Police, D.E.B. 
(S) Balurghat with the help of another officer ehecked the fertiliser shop 
belonging to the petitioner herein. In the course of such inspection it 
was detected that the stock register and other records were not property 
maintained and several other irregularities were also detected. Accordingly 
the entire stock of fertiliser and records were seized. Thereafter an 
information was lodged and investigation was carried by the Inspector 
of Police, D.E.B. (S) and submitted a eharge sheet under section 7(1) of 
the Essential Commodities Act in the Court of the Chief Judicial 
Magistrate, West Dinajpur. Thereafter the Charge under section 7(1) 
of the Essential Commodities Act was framed against the petitioners. 
Thereafter a date was fixed for examining the prosecution witnesses and on 
that date an application was filed before the court below praying for 
staying all further proceedings of the case‘on the ground that the peti- 
tioners would move the High Court for quashing the whole proceeding on 
the plea that K. K. Chakravorty, Inspector of Police, DEB., West 
Dinajpur who had inspected the petitioners’ shop and godown and 
seized several articles and thereafter lodged the complaint with the police 


was not the Inspector of Fertiliser as defined in paragraph 19 of the ' 


Fertiliser (Control) Order 1957 and as such the complaint investigation 
and cognizance taken by the learned Magistrate was abinitio bad in 
‘law. Thereafter the petitioners obtained this Rule. 

HELD: In the instant case, it appears that the inspection and 
seizure was made without authrity by Sri K. K. Chakravorty Inspector, 
D. E. S. andas such the inspection and seizure were both illegal and 
consequently the investigation carried on thereafter and cognizance of 
the case taken became illegal and void. Accordingly the proceedings pending 
before the learned Magistrate are qnashed, The Rule is made absolute. 
Sobhendu Sekhar Roy ate et p +See ... for the Petitioner 
Asit Kumar Goswami te for the State 

*Criminal Revision Case no. 1 96 of 1978. 


$ 
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The judgment of the Court was as follows :— 

Bimal Ranjan Roy and another are the petitioners in this case. At 
their instance the Rule was issued calling upon the opposite party State to 
show cause why a proceeding pending against the petitioners in the court 
of the Chief judicial Magistrate, West’ Dinajpur, should not be quashed. 
The brief facts which have given rise to the present petition may be stated 
thus. On the 30th of January 1977, in the afternoon informant K.K. 
Chakravorty, Inspector of Police D.E.B. (S) Balurghat, with the help of 
another officer Sri B.K. Banerjee checked the fertiliser shop named and 
styled as Messrs Sabuj Supply Agency at Gangarampur which belonged 
to the petitioners who are the partners of the said shop. In the course of 
such inspection it was detected that the stock register and other records 
were not properly maintained and there was no display of the price board 
in front of the godown of fertiliser and having not done that the petitio- 
ners had violated the provisions under paragraphs 4 and 21 of ‘the Fertil- 

f iser (Control) Order 1957. The entire stock of fertiliser and records 
were seized. Thereafter an information was lodged and investigation 
was carried by Sri B.K. Banerjee, Inspector of Police, D.E.B.(S) and 
submitted chargesheet under section 7(1) of the Essential Commodities 
Act in the court of the Chief Judicial Magistrate West Dinajpur. Oa 
16.7.77, the charge under section 7(1) of the Essential Commodities Act 
was framed against the petitioners. Thereafter 17.9.77 was the date fixed 
for examining the prosecution witness. An application was filed on that 
date before the court below on behalf of the petitioners praying for stay 
of all further proceedings on the ground that this court would be moved 
under section 482 of the Code of Criminal Procedure, 1973 for quashing 
the whole proceeding on the ground that K.K. Chakravorty, Inspector of 
Police. D.E.B. West Dinajpur who inspected the shop and godown of the 
petitioners and seized fertiliser and records and thereafter lodged complaint 
with the police was not the Inspector of Fertiliser as defined in paragraph 
19 of the Fertiliser (Control) Order 1957, and as such the complaint, 
investigatioa and congnizance taken by the Jearned Magistrate were abin- 
itio bad in law and illegal. Thereafter the trial of the case was adjourned 
from time to time and the petitioners came up before this court with their 
application for quashing the proceedings. 


2. Mr. S.S. Roy, learned Advocate appearing on behalf of the 
petitioners’ submits that the Inspector of Fertiliser has been appointed by 
Notification No, 2702. Fort dated the 17th September 1974, issued in 
the Department of Agricultural and Community Development, Govern- 
ment‘of West B&ngal, and published in the Calcutta gazette, part I, septe- 
mber 17, 1974. A perusal of the above notification shows that under 
Entry No. 21 a Sub-Inspector of Police and officers above the rank of Ins- 
-7 pector attached to the Enforcement Branch were designated as Insspector 
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of Fertiliser within their respeetive areas of work. Mr. §.S. Roy 
contends that Inspector K.K Chakravorty, D.E.B. who carried the inspe- 
ction of the fertiliser shop ia question -was only an Inspector attached to 


D.E.B., that is to say, District Enforcement Branch, but under Entry No. _ 


` 2) all the officers above the rank of the Inspector attached to the Enfor- 
cement Branch were designated as Inspector of Fertilisers. Therefore, not 
being the Inspecter of Fertilisers it is contended that K.K. Chakravorty 





had no authority to inspect the said shop. So the inspection and seizure . 


was carried and made by a person unauthorised under the taw. It is 
contended that the entire inspection seizure was illegal and void abinitio 
and the subsequent proceedings including cognizanee taken by the 
learned Magistrate became void and illegal. y5 77 > 

3. Mr. Goswami learned Advocare appearing: for the State cont- 
ends that although it is true that only the officers above the rank of the 
Inspector attached to the Enforcement Branch were Fertiliser Inspector 
within their respective areas of work itis not as contained whether 


K.K. Chakravorty was an Inspector of Fertiliser or not. Mr. Goswami , 


submits that he should be given further time to mske enquiry in this 
regard. I find no reason to allow further time to the State who had prior 
nétice about the matter. The point urged before this court was specifically 
taken in paragraph 9 of the petition by the petifioners,’ inspite of that no 
material has been placcd befcre this coutt to show that K.K. Chakravorty 
«was a Fertiliser Inspector within the meaning ‘and ambit of Neubetuoe 
No. 2902 Fert dated the 17th September 1974, 

4. It is apparent that the inspection and seizure was: Madé 
without authority by K.K. Chakravorty, Inspector, D.E.B.- Therefore the 
inspection and seizure -were both illegal, consequently the investigation 
carried on thereafter and coguizer es of the case teken became illegal 
and void. voe 7 

, 5, it the circumstances this court bas no other ‘option but to 
quash the proceedings perding before the learned Chief Judisial Magist- 
rate, West-Dinajpur. The proceedings are accordingly a The 
rule is made absolute and-the petition is allowed. 
~ 6. Let the recerds go down to the court below as query aS po 
ble. ve ge 4 i 

N. C. s. aag 


r 





` 
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[ SPECIAL JURISDICTION (INCOME TAX) ] 
Before Mr. Justice Dipak Kumar Sen and Mr. Justice Chandan 
Kumar Banerjee 
Decision : January 20, 1978 
Commissioner of Income Tax, West Bengal-II_ ... ... Appellant 
Versus. 

Smt. Ashima Sinha se ...Respondent* 
Acquisition of Property under Section 269C of the jaca Tax Act, 
1961— Method of Valuation where the entire premises were let out— Whether 
reversionary method can be adopted in preference to ‘yield or rental method’. 


The respondent sold premises no. 74A, 74B and 74C, Elliot Road, 
Calcutta-16 (hereinafter referred to as the said property) in equal undivided 
shares to Mst. Sayeeda Khatun and Mst. Fatima Khatun by executing 
two separate conveyances both dated the 10th December, 1973 for 


* Rs. 40,000/- each. The entire premises were let out to tenants. On the 


basis of the location of the said property and amenities the Valuation 
Officer of the Department determined the fair market value of the said 
property at Rs. 1,16,000/-. The Competent Authority initiated procee- 
dings for acquisition óf the said property under Section 269C of the 
Income Tax ‘Act, 1961 on the basis of the said report of the Valuation 
Officer. The fair market value of the property exceeded the apparent 
consideration by 45%. On hearing objection and after obtaining the 
approval of the Commissioner of Income Tax. the Competent Authority 
made an order for acquisition of the said property under Section 269F 
(6) of the said Act. The competent authority upheld the reversionary 
method of valuation applied by the Valuation Officer. The Tribunal 
following the decision of this Court in the -case of Controller of Estate 
Duty, West Bengal v. Radhadeyi Jalan, reported in 67 ITR 761 allowed the 
appeal and set aside the order of acquisition passed by the Competent 
Authority. The Commissioner of Income Tax preferred an appeal under 
Section 269H of the said Act against the said order of the Income Tax 
Appellate Tribunal. Dismissing the said appeal of the Commissioner.— 

HELD: (a) The Tribunal has correctly applied the principles laid 
down in Radhadevi Jalan in the instant case. 

(b) Ifa statutory control ts imposed on a commodity, restricting the 
price, or transfer, or distribution of the same then, the commodity ceases to 
be a commercial commodity as understood in common parlance and becomes 
a controlled commodity and its effective value is its controlled value and not 
an imaginary 8ommercial value. If the State chooses to impose statutory 
control in respect of terms and conditions of tenancies in properties and such 
control is statutorily enforced then during the subsistance of such control 
such properties would necessarily have a value which is controlled, The 

_.*Income-tax Appeal No. 5 of 1976 
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State connot then turn round and say that for other purposes the properties 
would have a notional commercial value. To hold otherwise. would be to 
ignore the realities. 

(c) There is no principle or logic i in the ‘reversionary method’ of valu- 
ation as applied by ihe Departmental Valuation Officer. In the method 
adopted by the Valuation Officer the value of the land is taken twice, being 
included in the amount arrived at by the yield or rental method and again 
under the ‘reversionary method? This is entirely a novel approach and is 
erroneous. 

Cases referred to :— 

(1) Controller of Estate Duty, West Bengal v. Radha Devi Jalan, 
67 ITR 76! 

(2) Rustom Cavasjee Cooper `y. Union of India, AIR 1973 SC 564 

(3) J. N. Bose v. Commissioner of Wealth Tax, West Bengal- -H 


104 ITR 83 
(4) Controller of Estate Duty v. Bijoy Kumar Khandelwal, 
108 ITR 864 
B. L. Pal and Ajit Sengupta isd or .. for the Appellant 
PÊ. K. Pal and R. N. Dutta s ... for the Respondent 


The judgment of the Court was as follows :— . 

Sen, J. : The proceedings which have culminated in this appeal and 
the facts relevant thereto are as fellows :— : 

2. Ashima Sinha, the respondent herein, sold premises Nos. 74A, 
74B and 74C, Elliot Road, Calcutta-16 (hereinafter referred to as the 
said property) in equal undivided shares to Mst.- Sayeeda Khatun and 
Mst. Fatima Khatun by éxecuting two separate conveyances both dated 
the 10th December, 1973 fot Rs. 40,000/- each. 

3. Statements under section 269P (1) of the Income-tax Act, 1961 
in the prescribed form and verified in the prescribed manner were duly 
filed by the transferees along with a copy of the instrument of transfer 
disclosing the following particulars :— 

(a) The said property consisted of a partly two and partly three 
storeyed building together with one-storeyed out-houses i in a total area 
of 6 Cottahs, 5 Chittacks and 25 sq. ft. 

(b) The buildings were approximately over 50 years old. 

(c) The entire premises were let out to tenants. 

(d) The fair market value of the undivided half part of the.said 
property was approximately Rs. 35,000/-. 

4, By his communication in writing dated the 13th June 1974, the 
Inspecting Assistant Commissioner Acquisition Range I, Calcutta, a 
competent authority, within the meaning of section 269B of the Income- 
tax Act, 1961, made a reference tothe Assistant Valuation Officer Unit 
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No. Ill under section 269L(1), requiring the latter to determine the fair 
market value of the said property and make a report. 


5. Pursuant thereto, the said Valuation Officer inspected the said 
property on the 26th June, 1974 and on the 9th July, 1974 submitted his 
valuation report, inter alia, stating as follows == 

(a) The said property was situated in a middle class residential 
area with ali civil amenities. 

(b) The buildings in the said properties were not properly 
maintained. 


(c) The buildings were electrified and had Corporation tap 
conñection as also swerage connection which, however, had out-lived 
their utility. 

(d) The building was about 60 years old and past its useful life 
and its future life was estimated to be only 20 years more. 

(e) The premises were fully. tenanted, total rent realised being 
Rs. 820. 37p. per month. 
(f) There was every possibility for extension of the property. 


6. On the basis of the location of the said property and amenities 
available, the market price of the land was determined at Rs. 20,000/- 
per sottah aggregating Rs. 1, 26, 300/-. The valuation of the said pro- 
perty however was determined to be Rs. 1,16,000/- which according to 
the Valuation Officer was the fair market price of the said property, the 
half share thereof being valued at Rs.58,000/-. 

7. The actual computation of the Valuation Officer was as follows :- 

Rental Method of Valuation 

Gross annual rent ~ Rs. 820.37 x 12=Rs. 9,844/- 

Less outgoings 

1. Municipal tax 4% 2 


(Rs. 7.69-4-161.75+-9.42) Rs. 1431/- 
2. Govt. revenue payable 

annually Rs. 15/7/4 Rs  16/- 
3. Maintenance & Repair 

1/16 of 9844 (1431-4-16) Rs. 1400/- 
4. Management & collection charges 

@6% of Rs. 9844—(1431+16) = 504 

> (-) 
= - Net annual return: Rs. 3,3517- 


Rs. 6,493/- 
Capitalised value :— 
For 20 years life’ years @7%with 
redemption capital @4@=Rs.6493/- 


x 9,654 = Rs. 62,513 
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Less capital repair done by vendees 


=LS= { -~ ) l = Rs. 3,000 
Total structural value on 10.12.74 Rs. 59,513 
Land 


Land value on reversion land=6K. 

Sch. 2sqft.=6.315 cottahs @20,000/- i 

per cottah. = Rs. 1,26,300/- 

Salvaged value of building 10%of a 

the estimated reproduction cost of -, 

bldg. i.e. @ 10% of Rs. 2,40,000/- Rs. 24,0007- 
Rs. 1,50,300/- 

Deferred for 20 years @5%Y.P= 0.3769 x Rs. 1,50,000/- 


_ =Rs. 56,648/- 
Total value of the property by Rental method as on 10.12.74 
l. Structure Rs. 59,513/- 
2. Land Rs. 56,648 /- 
Rs. 1,16,161/- 


Rs. 1,16,000/- 

8. Onthe 24th “August, 1974, the competent authority initiated 
proceedings for acquisition of the said property under section 269C of 
the Act after recording his reasons for such initiation stating, inter alia, 
that on the basis of the report of the valuation officer the fair market 
value of the property exceeded the apparent consideration by 45% (i. ©. 
‘more than 25%). 

9. On the same date i. e. the 24th August, 1974 the competent 
authority issued and had duly published a notice under section 269D(i) 
ofthe Act inviting objections against the proposed acquisition uader 
section 269E. m 

10. Objections were perferred both by the transferees as also the 
transferor against the proposed acquisition. It was inter alia, contended 
on behalf of the transferees that— : 

(a) The valuation by the said Valuation Officer, was not correct 
and was based on guess without evidence. 

(b) The estimation of the value of the land at Rs. 20,000/- per 
cottah was erroneous and without any evidence. 

(c) The said propersy was not situated in a middle class residential 
_ area. There was a bustee covering 10 bighas on its south and on its east. 
A valuation report of H. Sarkar, Chartered Engineer and Valuer was en- 
closed in support of the objection. e 

The objections of the transferor, inter alia, were as follows :— 

(a) The said property was incorrectly described as being located 
` in a.midle class residential area. Even the tenants ia the property were 
of lower income group. 

(b) The only method of valuatios of the said property, a fully 


Yok 
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tenanted premises, was the rental method. ` 

(c), The reversionary method of valuation was incorrectly applied 
by the said Valuation Officer. 

(d) The property being fully developed and tenanted and rent 
restriction legislation being in force, valuation of the said property by 
the land and building method would be inappropriate. 

11. At the hearing of the objections under section 269F of the Act 
instances of contemporaneous sale of property in the neighbouring area 
were cited on behalf of the transferee as follows :— 

1, 93, Elliot Road —Registered on 23.3.69 

Price— Rs. 1,01,000/- 

, Area—15K, Sch. 25 sft, 
Two storied—1/6th self occupied 
and the remaining portion tenanted. 

2. 82, Elliot Road —Regd. 16.5.69—Rs, 1,35,000/- 

Area—12K, 3 ch. 18 sft. 

4 storied, fully tenanted. 


3. 86, Elliot Road —Regd, 6.11.71—1/3rd sold 
Rs. 30,000/- Total—9K, 11 ch. 
17 sft. 


12. The transferee also relied on and filed another valuation 
report of the said H. Sarkar dated the 12th August, 1975. 

13. On hearing the said objections and after obtaining the approval 
of the Commissioner of Income-tax, the competent authority made 
an order for acquisition of the said property under section 269F (6) of 
the Act. The instances of contemporaneous sale cited on behalf of 
the objectors in respect of-premises Nos. 82 and 93, Elliot Road were 
distinguished by the competent authority on, the ground that the said 
‘ transactions took place before Chapter XXA of the Income-tex Act, 
1961 had come into force and therefore went unchallenged. He also 
noted that between 1969 and 1971 the city of Caleutta was in a very 
disturbed condition on account of which land price in the city had shown 
a sharp decline. k 

14. The competent officer upheld the reversionary method of 
valuation appliéd by the Valuation Officer accepting that the building 
in} the said property was a very old structure and had a future life of 
only 20 years whereafter,; it would have to be demolished and the land 
would revert back to the owner as Vacant land. It was also accepted 
that the purchase had been made on that basis and who aa the vacant 
land would become available for further construction. The competent 
officer rejected the valuation report of H. Sarkar Comparing the sale on 
the 3lst Mareh 1974 of a corner plot measuring 53.8 cottahs situated 
at the junction of Elliot Road and Acharya Jagadish Bose Road fer 
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Rs. 15,00,000/- i.e, at the rate of 28,000/- per cotfah, the competent 
authority held that the proper consideration had not been uy stated 
in the instrument of: transfer. 

15. For the purposes of wealth tax the said property kad on last 
assessed at Rs. 65,000/-. The competent authority noted that even on 
such admitted valuation the transaction resulted in a substantial capital 
gain and therefore he concluded that the transaction was designed to 
facilitate concealment of further liability to capital gains tax. 


16. Being aggrieved by the above order of the competent authority 
the transferor preferred an appeal to the Income-tax Appellate Tribunal. 
In the said appeal the following further facts were elicited on behalf of 
the transferor : : 

a) The transferor had purchased the said property on the 4th 
March, 1952 in a court auction for only Rs. 45,100/-. _ 

b) Earlier, the property had been leased out on a total rent of Rs. 
104/i6p. per month. After the expiry of the said earlier lease in June, 197! 
new tenants were inducted at an enhanced total rental of Rs. 820/- 
per month. 

c) The husband of the transferor was murdered on the 31st’ 
January, 1971 in the disturbances prevailing at that time resulting in 
nervous breakdown of the transferor. 

d) Being a lady and residing away from the said property, the 
transferor could not manage the said property and had no other alter- 
native but to sell the same at the best price available. 

e) Atthe time of the salé, rents aggregating Rs. 8,251/- were in- 
arrears which were assigned by the transferor in favour of the transferee 
for only Rs. 6, 188/-. \ 


17. On the basis of the aforesaid it was submitted that the con- 
sideration for the transfer was the fair market value of the said property 
and had been correctly shown inthe instrument of transfer and, in any 
event, was the actual amount involved in the transfer. 

18. It was contended further that: the property having been sold 
without reservation there was no question of any reversionary interest 

. being valued as was done by the Valuation Officer. The property was” 
fully tenanted. The tenants could neither be evicted nor their rent 
enhanced by reason of restrictive legislation and therefore, the appro- 
priate and the only method of valuing the said property was to capi- 
talise the annual rent by a number of year’s purchase. It was contended 
that the proper multiple to be applied was 12 and if this was done the 
value of the property would be much less than the consideration shown 
in the instrument of transfer. 

19, Oa the other hand, it was contended on behalf of the Revenue 
that, admittedly, the property was about 60 years old and therefore the 
addition of the reversionary value of the land was fully justified. It was 
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also submitted that the total built-up area in the property was 5510 square 
feet which was fetching a rent of only Rs. 820/- per month, i.c. at the old 
rate of I5p. per square feet which was not reasonable. Therefore, the 
valuation of the said property on the basis of yield would not be justified. 
Tt was further contended that of 4547 square feet, the total area, 1264 
square feet had been left vacant indicating that there was scope for further 
development of the property and for this reason also, the valuation 
of the said property on yield basis would not be justified. 


20. The transferor contended in reply that under the municipal 
requirements for the area, one third of the total area in the premises had 
to be Ieft open and, therefore, there was no questioh of any further deve- 
lopment of the said property. It was also submitted that the yield of 
the property was not on the basis of old rates of rent as the property had 
been let out to new tenants in 197}. 

i 21. After consideration of the respective submissions, the Tribunal 
following a decision of this Court in (1) Controller of Estate Duty, West 
Bengal v. Radha Devi Jalan, reported in 67 ITR 761 held that by reason 
of the provisions of the rent control statutes, the only proper method of 
valuation was by application of a multiple to the net yield of the property 
which the Tribunal determined to be 12}. The Tribunal also held that 
the said property having been sold in two undivided half shares, a further 
deduction of 10% would have to be made. ‘On the above basis the fair 
market value of the property on the date of the transfer was found to 
be less than Rs. 80,000/- which was the value mentioned in the instru- 
ment of transfer. Accordingly, the Tribunal allowed the appeal and set 
aside the order of acquisition passed by the competent authority. 


22. The present appeal before this Court has been preferred by the 
Commissioner of Income-tax, West Bengal II under section 269H of the 
Act against the said order of the Income-tax Appellate Tribunal. 

Mr. B.L. Pal, learned counsel for the appellant, has urged before us 
the following grounds from the Memorandum of Appeal : 

(a) The Tribunal erred in holding that the only proper method 
of determining the fair market value of the property was by applying 
a multiple to the net yield from the property. 

(b) The Tribunal erred in rejecting the method of the Valuation 
Officer being the reversionary method of valuation inasmuch as the 
said property had an additional economic life of 20 years. 

(c) The Tribunal failed to take into consideration that the total 
area of land wfs 4547 square feet out of which 1264 square feet 
which had been left vacant on which there could be further develop- 
ment of the property. ° 


(d) .The Tribunal erred in proceeding on the basis that the proper 
multiple should be only 123. 
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23. Mr. Pal contended that the fair market value of the said pro- 
perty could be determined by applying more than one method and if the 
valuation was made by only applying the yield method the result would 
be incorrect. If in valuing a property on the method known as the ‘land 
and building method’ a higher valuation than that obtained by following 
the method known as “yield or rental method” was obtained, the same 
must be accepted as correct. Even if the “yield or rental” method was 
applicable it would be necessary to check the result arrived at by applying 
the other methods including the “land and building” method. 

24. Mr. Pal next contended that where the land was not fully 
developed or where the return from the land was controlled and not 
commercial then value determined solely on the. basis of “yield or rental” 
method would be incorrect or misleading. Mr. Pal submitted that in 
the instant case the said property included vacant land measuring 1264 
sqft. which provided scope for further development of the property. 

25. Mr. Pal next submitted that im the instant ease the rent or yield 
from the said property was only 15p. per square feet which was neither 
the reasonable nor commercial rent for a building in the locality. Accor- 
dingly, the method followed by the Tribunal, i.e., the yaa or rental 
method was wholly inapplicable in the instant case. 


26. Mr. Pal next submitted that the method applied by the Valu- | 
ation Officer i.e. “reversionary method” which was based partly on the | 


“yield or rental method and partly on the land and building’? method was 
applicable in the instant case as the property had an available economic 
life of 20 years. 

27. Mr. Pal finally submitted that, in any event, “yield or rental” 
method applied in the instant case has net been correctly computed in 
as much as the Tribunal had applied a multiple of only 124 whieh was very 
low- Ona higher and proper multiple being applied even on the “yield 
and rental” method the valuation could be computed at a mueh higher 

` figure. 


“Principles & Practice of (a) Parks Valuation” 4th Edition pp. 37, 38 : 


“When land is fully developed by buildings erected thereon ; ' 


when the property is let at a rent from which the fair rent can be asc- 


ertained ; and when the rent has been proved and is likely to be. 
maintained for years to come, then the rental method of valuation . 


should be applied to determine the market value of the premises.”.... 


“When a property is valued on the rental basis, the result is the , 


value of the land and buildings taken together and eannot afterwards | 

be apportioned. soiton This does not mean the land and building method 
cannot be employed to check a valuation done by the rental method. i 
It simply states that after capitalisation of the rent you can not deduct l 


28. In support of his contentions Mr. Pal cited the following i 
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the depreciated value of the buildings on the land, and say that the 
result is the definite value of the land.” 
(2) Rustom Cavasjee Cooper y. Union of India, reported in AIR 1970 SC 
564. Inthis decision the Supreme Court considered the vires of 
the Banking Conipanies (Acquisition and Transfer of Undertakings) Act, 
1969, One of the main question involved was whether “compensation” 
in such an aquisitive statute would in consonance with Ariicle 31 of the 
constitution be ajust equivalent in money of the property acquired or 
whether the said expression did not mean a just equivalent and the court 
cannot go into the propriety or adequacy or reasonableness of compens- 
ation under the said Article of the Constitution. The Supreme Court 
held that law providing for acquisition must either fix the compensation 
or specify the principles on which and in the manner in which the com- 
pensation is to be determined Mr. Pal relied on the following passage 
from the majority judgment of the Supreme Court at p. 609. 
“The important methods of determination of compensation are 
—(i) market value determined from sales of comparable properties, 
proximate in time to the date of acquisition, similarly situate, and 
possessing the same or similar advantages and subject to the same or 
similar disadvantages Market value is the price the property may 
fetch in the open market if sold by a willing seller unaffected by the 
special needs of a particular purchase ; (ii) capitalization of the net 
annual profit out of the preperty at a rate equal in normal cases to 
the return from gilt edged securities. Ordinarily value of the property 
may be determined by capitalizing the net annual value obtainable 
in the market at the date of the notice of acquisition (iii) where the 
property is a house, expenditure likely to be incurred for construting 
a similar house, and reduced by the depreciation for the number of 
years since it was constructed’ (iv) principle of reinstatement, where 
it i8 satisfactorily established that reinstatement in some other place 
is bonafide intended, there being no general market for the property 
for the purpose for which it is devoted (the purpose being a public 
purpose) and would have continued to be devoted, but for compul- 
sory acquisition. Here compensation will be assessed on the basis 
of reasonable cost of reinstatement: (v) when the property has 
out grown its utility and it is reasonably incapable of economic use, 
it may be valued as land plus the break-up value of the structure. 
But the fact that the acquirer does not intend to use the property for 
which it is used at the time of acquisition and “desires te demolish it 
‘or use it fore@ther purpose is irrelevant ;. and (vi) the property to 
be acquired has ordinarily to be valued as a unit. Normally an 
aggregate of the value of different components will not be the value of 
the unit. 
These are, however, not the only methods. The method of 
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determining the value of property by the application of an appro- 
priste multiplier to the net annual income or profit is a satisfactory 
method of valuation of lands with buildings, only if the land is fully 
developed, i.e., it has been put to full use legally permissible and 
economically justifiable, and the income out of the property is the 
normal commercial and not a controlled return or a return depreciated 
on account of special circumstances. If the property is not fully 
developed, or the return is not commercial the method may yield a 
misleading result.” 

29. Mr. R. N. Dutt, learned councel for the respondent, drew our 
attention to the undisputed facts of the instant case noted earlier and 
cited the following decisions in support of the order of the Tribunal : (a) 
Controller of Estate Dutty, West Bengal v. Radha Debi Jalan (supra). Here 
certain premises were being valued for assessment of estate duty. The 
said premises were in the occupation of an old tenant who was paying a 
monthly rent of Rs. 1600/-. The Appellate Tribunal estimated the valua- 
tion of the property on rental basis. On a reference, it was contended 
before this Court that the Tribunal should have determined the real value 
of the property on the basis of what the property would fetch if sold in 
the open market at the relevant time. This Court rejected the contention 
and upheld the order of the Tribunal with the following observations (at 
p. 765-766). 

“The contractual rent of Rs. 1600/- per month was payable by 
the tenant in respect of a building, which at the material time was 
governed by the West Bengal Premises Tenancy Act, 1956. Under 
the operation of the various rent restrictions Acts, which have been 
operating inthe State for now well over quarter of a century, lan- 
dlords have lost the right of letting out their houses at any rent they 
choose and of evicting tenants on such grounds as appeal to them. 
Contractual relationship between landlords and tenant have given 
way to statutory relationship imported by successive rent restriction 
Acts and the position now is that houses may be let out only at “‘fair 
rents” and at no more. If premises can no longer be let out at such 
rent as the landlord may expect or aspire, then however, costly the 
premises may otherwise be, their value have to be determined on the 
basis of the limitation imposed by the statute.” 

It was further observed (at p. 769-770) as follows :— 

“When a person buys a property, ke does so for two purposes (a) 

to obtain an annual income (b} to obtain security for his capital. If the 


property was merely a vacant land, it might be devéloped and made ' 


to yield such income, as it was capable of, in a metropolitan area where 
some sort of scarcity for accommodation prevails, The property was 
however, burdened with a tenanted house and the income therefrom 


was controlled by a statute. This control on income was bound to ; 
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react on the value of the property and application of the land and 
building method would not have been a proper method in the instant 
case.” . 

(b) (3) J. N. Bose y. Commissioner of Wealth Tax, West Bengal II, 
reported in 104 ITR 83. Here it wag held by this Court in the context of 
Wealth Tax Act, that there are diffrent methods of valuation of immovea- 
ble property and which one would be suitable for a particular property 
would depend upon the particular features thereof. 

(c) (4) Controller of Estate Duty v. Bijoy Kumar Khandelwal, reported 
in 108 ITR 864. In this case the Tribunal in determining the market value 
of a property under section 36 of the Estate Duty Act, 1953 held that 
the gross rental value was the proper method to be applied to ascertain 
the market value of the property concerned. The Assam High 
Court held that the Tribunal did net commit any error of law by com- 
puting the valuation on the rental method in preference to the other 
methods, 

30. Wedo accept the contention of Mr. Pal that the said property 
was not fully developed. Out ofa total area of 4847 square feet only 
1264 square feet had been left open. No evidence was led to show if 
this 1264 square feet was in the form of one regular plot or consisted of 
aggregation of open spaces unconnected with each other. The property 
has been sold to two persons in undivided equal shares. The vacant land 
in each share will not exceed 632 square feet i.e. an area less than one 
cottach. The requirement of the Corporation of Calcutta is that one 
third total of an area should be left vacant therefore the available area 
for development in the instant case would be only about 200 square feet 
in eaeh undivided share. In our view the scope for future development of 
the said property is negligible. 

31. In R.C. Cooper (supra) the Supreme Court was considering 
what would be a fair compensation where property was being acquired 
compulsorily and not what weuld be the fair market value when such 
property was being voluntarily transferred by the owner for a considera- 
tion. The Supreme Court held that application of the “yield or rental” 
method to value vacant business premises in urban areas on the basis of 
estimated rental would lead to misleading results and would not ensure 
adequate compensation. The following observations of the Supreme 
Court (at p. 612) make the position clear :- 

“Under Explanation 2, clause (1) “ascertained value” in respect 
of buildings which are wholly occupied on the date of the commencem- 
ent of the Act is twelve times the amount of the annual rent or the rent 
for whick the building may reasonably be expected to be let from year 
to year reduced by certain specific item}. This provision, in our judgme- 
nt, does not lay down a relevant principle of valuation of buildings. In 
the first place, making a provision for payment of capitalised annual 
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rental at twelve times the amount of rent cannot reasonably be regar- 
ded as payment of compensation having regard to the conditions 
prevailing in the money market. Capitalization of annual rental which 
is generally based on controlled rent under some State Acts at rates 
pegged down to the rates prevailing in 1940 and on the footing 
that investment in buildings yields 8 1/3 pet cent. return furnishes a 
wholly misleading result which cannot be called compensation. Value 
of immoveable property has spiralled during the last few years and 
the rental which is mostly controlled does not bear any reasonable 
relation to the economic return from property .. . 

“There is in the present sonditions Sonsideable valie attached 
to vacant business premisess in urban areas. True compensation for 
Vacant premises can be ascertained by fioding out the market value 
of comparable premises at or about the time of the. vesting of the 
undertaking and not by capitalising the rental actual or estimated. 
Vacant premises have a eonsiderably larger value than business pre- 
mises which are occupied by tenants. Tke Act instead of taking into 


account the value of the premises as vacant premises adopted a` 


method which cannot be regarded a relevant. Prima facie, this would 
not give any reliable basis for determining the compensation for the 
land and buildings.” 

32. Moreover, we find that rent restriction legislation do sot’ 
generally apply to premises in which the Government is interested either 
as a tenant oras a landlord. Therefore, when the Government acquires 
property, the fact that there are tenants in the property is irrelevant for 
the purpose of computing compensation as the Government is not restricted 
‘from removing suck tenants. Therefore, ia determining compensation 
payable for property acquired by the Government valuation of the pro- 
perty on the basis of actual yield would be unfair to the owner. 

33. The discussion in Parks “Principles and Peactice” of “Valuation” 
cited by Mr. Pal does not advance the case of the Revenue any further. 
According to Parks a fully developed and tenanted property fetching a ste- 
ady rent has to be valued by the “yield or rental” method. No doubt “land 


and building” method might be applied even in such a case to check the | 


value arrived at by the former method but it is not the opinion of parks 
that in such éases the result arrived at by “land and building” method 
must be accepted in preference to that obtained by the ‘ ‘yield and rental” 
method. 

34. The said property, therefore, is a property fully developed and 
let out to tenants in its entirety. The quantum of rent realised has been 
duly determind and such rent is likely to be maintained for years to come. 
The method indicated in Park$ ‘Valuation’ at p. 37 clearly applies on 
such fact and, in our opinion, the Tribunal has rightly applied the wield 
or rental method’ for the valuation in the instant case. 
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35. We entirely agree with the principles laid down in Radha Devi 
Jalan (supra) and find that the Tribunal has correctly applied the same in 
the instant case. If a statutory control is imposed on a commodity, 
restricting the price, or transfer, or distribution of the same then, in our 
opinion, the commodity ceasses to be a commercial cmmodity as understood 
in common parlance. and becomes a controlled comodity and its effective 
value is its contrelled value and not an imaginary commercial value. If the 
State chooses to impose statutory control in respect of terms and 
conditions tenancies in propertics and such control is statutorily enforced 
then during thé subsistance of such control such Properties would neoe- 
ssarily have a value which is controlled. The State can not then turn 
round and say that for other purpoeses the properties would have a 
notional commercial value. To hold otherwise would be to ignore the 
realities, ; 

36. We have failed to understand either the principle or the logic 
of the “reversionary” method of Valuation as applied by the Valuation 
Officer of the Department in the instant case. After following the 
“yield or rental” method and having arrived at a figure the Valu- 
ation Officer has added to it the value of an imaginary reversion in 
future. We invited Mr. Pal to cite any authority which has approved or 
even indicated this method but he was unable to do so. It is stated in 
Parks Valuation (at p. 38) that when `a property is valued on rental basis 
the result is the value of the land and building taken together which can- 
not afterwords be apportioned. Inthe method adopted by the Valua- 
tion Officer the value of the land is taken twice, being included in the 
amount arrived at by the ‘yield er rental’ method and again under the 
“‘reversionery” method. This is an entirely a novel approach but in one 
view erroneous. 

37. The only other point to be considered is whether the Tribunal 
applied a proper multiplier i. e. 12} times. In our. opinion, this point is 
academic. The Valuation Officer applied the rental method and computed 
the capitalised value of the said property at Rs. 62,513/-, by applying 
a multiplier of only 9.654. The assensee’s valuer has applied a multiple 
of 124 which was aceepted by the Tribunal. The appellant has no reasons 
to be aggrieved as a multiplier higher than that suggested by its own 
valuer has been applied. 

38. Apart from the report of the Valuation Officer no other rele- 
vant evidence was available before the competent authority or the Tri- 
bunal‘in support of the case of the Revenue. No comparable figures of 
other sales Were brought on record. The vacant land sold on the 31st 
March 1974 at the rate of 28,000/- per cottah was situated at the junc- 
tion of Elliot Road and Acharya Jagadish Chandra Bose Road. There 
cannot be any camparison between that property and the property with 
_ which we are concerned. ` 


‘ 
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39. For the reasons above, it cannot be said that the Tribunal erred 
in choosing an accepted method of valuation, namely, the “yield or 
rental” method in preference to other methods. 

40. Accordingly, the appeal fails and is dismissed. The respon- 
dent will be entitled to costs. Interim orders will continue for a period 
of 8 weeks from date. 

Banerji, J. : —I agree. 


A. S.G. 
[ CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Chandan Kumar Banerjee ` 
Decision : September 1, 1978 
Paresh Chandra Dutta ee Hs Petitioner 
Versus 
Collector of Calcutta & Ors. _ a» Respondents 


West Bengal Services (Classification, Control and Appeal: ' Rules 1971 
Rule 10(12)— Mandatory provision—Order of dismissal challenged in writ 
petition— Position and power of Authority acting in place of appointing autho- 
rity on leave—Government money — Whether Govt. can claim as its money 
the Bank deposits made out of contribution of employees— Opportunity denied 
to petitioner te cross-examine Govt. witness—Second show cause notice— 
Evidence of Authorities’ biased mind in conducting disciplinary proceeding. 


In the instant case, the charge-sheet was not issued by the authority 
who was entitled to or empowered to issue the charge sheet on the date 
when the same was issued and therefore the same was bad and cannot be 
sustained. Admittedly there were certain charges which are based merely 
on suspicion and suspicion cannot be made a ground for charging a 
person with guilt. The money in question could not be termed as Gover- 
nment money inasmuch as the same was deducted by the petitioner from 
the salaries of the employees for depositing the- same in the Savings Bank 
which belonged to the employees, from whese salaries the same was 
deducted. Even the money while remaining in the Savings Bank can- 
not and could not acquire the character of the Government money and 

he Government could not claim any right, title and interest therein. No 
reason has been assigned by the Disciplinary Authority in accordance with 
the provisions contained in Rule 10(12) of the West Bengal Services 
(Classification, Control and Appeal) Rules 1971 as to the higher punish- 
ment sought to be inflicted upon the petitioner. The fact thas the witness 
who was examined by the respondents without informing the ‘petitioner 
and without affording him any opportunity to cross-examine the witness 
vitiated the enquiry proceedings. The disciplinary authority proceeded 

*Civil Rule No. 1189 (w) of 1976. 
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with a biased mind as wonld be evident from the second show eause 
notice and in fact the petitioner was not given any opportunity to’ 
challenge the findings of thé. enquiring authority. The second show 
Cause notice also is bad and cannot be Sustained. 
Cases referred to :— 
(1) T. R. Pandey vy, The Chief Commissioner, Andaman & Nicobar 
Islands and Ors., (1978) Lab. I. C. 4i 
(2) K. K. Murty v. The General Manager, South Eastern Railway 
` and Anr., 62 CWN 169 
(3) A. R. S. Choudhury v. The Union of India and Ors., 60 CWN 933 
(4) Nand Kishore Prasad v. State of Behar and Ors., 1978 Lab. I. C. 
1106 
(5) State of Assam v. Bimal Kumar Pandit, AIR (1663) SC 1612 
(9) Union of India v. H. C. Goel, AIR (1964) SC 364 
Kashi Kanta Maitra, Adya Nath Ghosh and Aliké Ghosh... for the Petitioner 
“Sakti Prosad Mukherji h a. for the Respondents 


The judgment of the Court was as follows :— 


The petitioner was a Lower Division Clerk in Comilla, Tippora 
Collectorate. After the partition of India the petitioner co-opted 
for India and was posted in the Land Acquisition _Collectorate in 
Calcutta. Thereafter he was confirmed as an Upper Division 
Clerk in the Election Department and subsequently he acted as 
Nazir of the Collectorate. Agaist the said promotion of the petitioner 
there was representation ‘by other employees and thereupon the petitioner 
was demoted to his origihal post of Lower Division Clerk by the Divisi- 
onal Commissioner. The petitioner moved this Court under Article 226 
of the Constitution of India and obtained a rule and an order of injunc- 
tion against the said order of demotion of the petitioner in C.R.7447(w) 
of 68. On 28th June, 1969 the petitioner was served with a chargesheet, 
The charges mainly were ; (1) the petitioner collected certain amounts 
form the salaries of the staff on the pay day for depositing in the respective 
Cumulative Deposit Accounts (Savings Bank and Postal) of each per- 
son but the same were not deposited promptly and kept the 
same with him and when the irregularity was brought to the notice of 
the authorities the deposits were made by the ‘petitioner long afterwards 
whereby the said depositers were put to loss on account interest, (2) the 
said amounts which were not duly deposited by the petitioner were monies 
belonging to the Government of India and therefore the petitioner had 
no right to keep*the money in his hand without duly accounting for the 
. same and the amount was unauthorisedly and without the consent and 
knowledge of the Officer-in-charge of Collectorate was held by the petiti- 
oner, (3) the conduct of the petitioner in non-complying with the rules 
gave risè to the suspicion that the ‘petitioner temporarily defalcated 
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Government money. The petitioner was asked to show cause why he 
should not be dismissed from his service or otherwise dealt with. In reply 
to the said show cause notice, the petitioner submitted a written 


explanation on the 4th July, 1969. The petitioner appearred before the. 


Enquiring Authority and cross-examined the witnesses produced by the 
said authority. The said authority, however produced and examined 
another witness but the petitioner was neither informed nor had any kno- 
wledge of the said witness and had no opportunity to  cross-examinee 
him. 

2. By an order made by the Collector on the 28th August, 1970 
the petitioner was reverted to the post of Lower Division Clerk without 
giving the petitioner any second notice to show cause against the punis- 
hment proposed to be inflicted. Against the said order of reversion the 
petitioner moved a writ petition in this Court, being C.R. 1507,\w) of 
1970. Amiya Kumar Mookerji, J. by his judgment and order dated 20th 


November, 1975 quashed the said order of reversion on the ground that | 


before the order of reversion no second show cause notice was issued 
to the petitioner. By the said order opportunity was, however, given to 
the Collector to issue a second show cause notice and to proceed in 
accordance with law, and all points taken in the said writ petition were 
left open. On the 12th December, 1975 the Collector of Calcutta gave 
the impugned second show cause notice to the petitioner, The second 
show cause notice, however, proceeded ‘on the basis as if the Collector, 
that is, the disciplinary authority, had made up his mind that the petitioner 
was guilty of the charges made against him and it was stated therein that 
the said disciplinary authority in agreement with the enquiring officer 
was satisfied that the petitioner had been found guilty of all the charges 
brought against him, even leaving aside the evidence of Assistant Colle- 
ctor (Small Savings) Witness No. 7 whom the petitioner had no opport- 
unity to cross examine. By the said second show cause notice the said 
disciplinary authority proposed to impose upon the petitioner the penalty 
of dismissal from service as specified in Clause (viii) of Rule 8 of the 
West Bengal Services (Classification, Control and Appeal) Rules, 1971. 
It was further stated that in exercise of the power conferred by Article 
311 of the Constitution of India read with sub-rule (12) of Rule 10 of 
the West Bengal Services (Classification, Control & Appeal) Rules, 1971, 
the said disciplinary authority called upon the petitioner to submit within 


_ seven days from the date of receipt of the said second show cause notice 


any representation which the petitioner might wish to make on the pen- 
alty proposed to be imposed on him, thatis, penalty o dismissal from 
service. The petitioner was supplied with a copy of the report of the 
Enquiring Officer. The petitioner made representation against the same 
and submitted his explanation thereto and also called upon the respon- 
dent No. 1 to revoke, cancel or withdraw the said second show eause 
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notice and not to give effect to the punishment proposed either by the 
Enquiring Officer or by the said show cause notice. - 

3. Mr. Kashi Kanta-Maitra, learned Advocate for the petitioner con- 
tended that the chargesheet was bad inasmuch as the same was not issued 
by the disciplinary authority. It was issued by the respondent No.2 who 
was at the time discharging the functions of the respondent No.l as a stop- 
gap arrangement. In paragraph 5 of the affidavit-in-opposition affirmed 
by Sri Sankar Mukherji, Collector of Calcutta, the respondent No.1 afirm- 
ed on 28th March, 1978 it is admitted that the respondent No,2 was acting 
in the position of the respondent No,1 because of the absence of the respo- 
ndent No.l at the relevant time. Mr. Maitra also referred to a Notification 
dated 12th March,1969 issued by thé Deputy Secretsry,Land and Land Rev- 
enue Department, Government of West Bengal, whereby the Governor app- 
ointed the respondent No.2 to act as Treasury Officer,Calcutta Collectorate 
(which is same as the Coilector) in addition to his own duties as the Deputy 
* Collector of Land Revenue for the period from 13.6.69 to 17.6.69 when 
Sri A.R. Biswas, the Collector was on leave. Mr. Maitra contended that 
the subsequent Notification giving retrospective effect could not 
validate an act, particularly which affected the rights of the petitioner, 
which act was done and performed at a time when he had no authority 
in that behalf. Mr. Maitra also referred the decision of the Central 
Government on Central Civil Services (Classification, Control and Appeal) 
Rules 1965 whereby it was decided as under :— 

“Officers performing current duties of a post cannot exercise 
Statutory powers under the Rules—An Officer appointed to perform the 
current duties of an appointment can exercise administrative or finan- 
cial powers vested in the full-fledged incumbent of the post but he can- 
not exercise statutory powers whether those powers are derived direct 
from an Act of Parliament (e.g. Income Tax Act) or Rules, Regu- 
lations and Bye-laws made under various Articles of Constitution (e.g. 
Fundamental Rules, Calssification Control and Appeal Rules, Civil 
Service Regulations, Delegation ef Financial powers Rules etc). 

Mr. Maitra ia support of his above contention relied on the follo- 
wing decisions :— 

(A) (1) T.R. Pandey v. The Chief Commissioner, Andaman & Nicobar 
Islands and Ors., reported in (1978) Lab I. C. 41 where a Division Bench 
of this Court quoted with approval the said decision of the Central 
Government and came to the conclusion that one Mr. Narayana who 
issued the ordereof punishment in that case was not competent to pass the 
said order inasmuch as he did net have any authority onthe date of 
passing of the said order. 

iB) (2) K.K. Murty v. The General Manager South Eastern Railway 
and anr., reported in 62 CWN‘169. Here a single Judge of this Court 
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relied on his own decision in (3) A.R.S. Choudhury v. The Union of India 
& ors, reported in 60 CWN 933 and observed as follows :— 

“The charge-sheet ought to be in the name of the punishing 
authority... kd ..  `...It is obvious that in the very nature 
of things a show cause notice cannot be issued except by an authority 
which can punish and whieh calls upon a delinquent to explain his 
conduct with a view to inflict punishment if the explanation is insuffi- 
cient or unsatisfactory. It is unthinkable that any self-chosen cham- 
pion can take upon himself to investigate the commissions and omissi- 
ous of a civil servant although he might have no power to inflict any 
punishment... 

4. Mr. init. next contended that the chargesheet was ak bad 
and liable to be set aside and quashed inasmuch as the same was based on 
suspicion. A suspicion of guilt cannot be made the basis of an offence 
and a man cannot be punished on suspicion nor can his position be jeo- 
pardised on mere suspicion. In support of his contention Mr. Maitra 
cited a decision of the Supreme Court in (4) Nand Kishore Prasad v. State 
of Behar and ors, reported in 1978 Lab IC 1106, where the Supreme Court 
observed as under :— i 

“Disciplinary proceedings before domestic tribunal are of a quasi- 
judicial character ; therefore, the minimum requirement of the rules of 
natural justice is that the Tribunal should arrive at its conclusion on 
the basis of some evidence, i.e. evidential material which with some 
degree of definiteness points to the guilt of the delinquent in respect 
of the charge against him. Suspicion cannot be allowed to take the 
place of proof even in domestie inquiries.” Mr, Maitra next contended 
that the enquiry report made by the Enquiting Authority was bad 
and erroneous and in violation of the principles of natural justice. It 
was erroneous as the money which had been deducted by the petitioner 
from the salaries of the employees for deposit in recurring deposita 
scheme with the Savings Bank was not Government money. It belon- 
ged to the employees concerned. It was in violation of principles 
of natural justice inasmuch as, a postal employee; as will appear from 
the records, was examined without informing the petitioner tbat the 
said witness would be called and examined nor any opportunity was 
given to the petitioner to crossexamine the said witness. Itis not 

. known to what extent the decision of the Enquiring Authority, was 
affected by the evidence of the said witness. , 

5. The last contention of ‘Mr. Maitra was that tke second show- 
cause notice was bad. Firstly, as it was not in compliance with the 
liberty given by Amiya Kumar. Mookerji, J. No. liberty was given by his 
Lordship to dismiss the petitioner when no such proposal was made by 
the Enquiring Authortiy, secondly, the punishing authority was not 


+ 
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entitled to inflict higher punishment ‘than proposed by the Enquiring 
Auihority unless it recorded its reasons for disagreeing with the proposal 
of the Enquiring Authority and no such reasons have been recorded as 
provided in Rule 10(12) of the West Bengal Services (Classification, 
Control and Appeal) Rules, 1971, which is mandatory. Secondly, as the 
purpose of the second show cause notice was not only to show cause agai- 
nst the proposed punishment but also to show cause aginst the reasons 
given by the Enquiring Authority and the punishment proposed by it. 
No opportunity, in the instant case, was afforded to the petitioner to 
show cause or to challenge the reasons given or the alleged facts 
purported to have been found by the Enquiring Authority against 
the petitioner. The disciplinary authority proceeded with a biased mind 
and on the basis ef having accepted the findings of the Enquiring Auth- 
ority and merely asked the petitioner to show cause why he should not be 
dismissed from his service.- In support of his contention Mr. Maitra re> 
lied on the following decisions :— 

(1) (8) State of Assam v. Bimal ‘ena Pandit, reported in AIR 
(1963) SC 1612 here the Supreme Court observed as under :— 


“In issuing the second notice, the dismissing authority naturally 
has to come to a tentative or provisional. conclusion about the guilt 
of the public officer as well as about the punishment which would mect 
the requirement of justice in his case, and it is only after reaching eon- 
clusion in both these matters provisionally that the dismissing autho- 
rity issues the second notice. The second opportunity enables the 
publie officer to cover the whole ground and to plead that po case 
had been made out against him for taking any disciplinary aetion and 
then to urge that if he fails in substantiating his innocence, the action 
proposed to be taken against him is either unduly severe or not called 
for”. 

(2) (6) Union of India v. H.C. Goel, reported in AIR (1964) SC 364. 
Here the Supreme Court after considering the facts and ciroumstances of 
the case observed as under :— ` 

“Now, in this state of the evidence, how can it be said that the res 

pondent even attempted to offer a bribe to Mr. Rajagopalan. Mr. Raja- 

gopalan makes a definite statement that the respondent did not offer him a 
bribe. He merely refers to the fact that the respondent took out a paper 
from his wallet and the said paper appeared to him like a hundred rupee 
note double folded. Uudoubtedly, Mr. Rajagopalan suspeeted the 
respondent’s conduct and so, madea report immediately. But the 
suspicion entertained by Mr. Rajagopalan connot, in law, be treated 
as evidence against the respondent even though there is no doubt that 
Mr. Rajagopalan is a straight-forward and an honest officer. Though 
we fully appreciate the anxiety of the appellant to root out corruption 
from public service, we cannot ignore the fact that in earrying out the 
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said purpose, more suspicion should not be allowed to take the place 
of proof even in domestic enquiries. It may be that the technical 
culos which gọvern criminal trials in courts may not necessarily 
apply to disciplinary proceedings, but nevertheless, the principle that 
in punishing the guilty scrupulous care must be taken to see that the 
innocent are not punished, applies as muck to regular criminal trials 
as to disciplinary enquiries held under the statutory rules. We have 
very carefully considered the evidence led in the present enquiry 
and borne in mind the plea made by the learned Attorney-General, 
but .we are unable to hold that on the record, there is any evidence 

~ which can sustain the finding of the appellant that charge of No. 8 
has been proved against the respondent”. 


6. Mr. Sakti Prosad Mukherjee, learned Advocate appearing for-the 
respondent contended that the disciplinary proceedings cannot be said to 
be wholly bad on the grounds as urged by Mr. Kashi Kanta Maitra nor 
can the enquiry report or the second show cause notice be said to.be bad. 
The petitioner was given ample opportunity to prove his innocence and to 
disprove the eharges made against him. There was no denial of any oppo- 
rtunity to the petitioner in that respect but if the law as enunciated by the 
Supreme Court and this court was in favour of the petitioner then in that 
event he is unable to add anything contrary thereto. The conteations of 
Mr. Maitra has great force. i : 


7. In my opinion, the chargesheet was not issued by authority who 
was entitled to or empowered to issue the chargesheet on the date when 
the same was issued and therefore the same was bad and cannot be sustai- 
ned. Admittedly there were certain charges which were based merely on su- 
spicion and suspicion cannot be made a ground for charging a person with ` 
_ guilt. Fhe money could not be termed as Government money inasmuch as 
the same was deducted by the petitioner from the salaries of the employees 
for deposite ia the Savings Bank which belonged to the employees 
from whose salaries the sam: was deducted. Even the money while remain- 
ing with savings bank cannot and could not acquire the character of Gov- 
ernment money and the Government could not claim any right, title and 
interest therein. No reason has been given by the disciplinary authority in 
accordance with the provisions contained in rule 10(12) of the West Bengal 
Services (Classification, Control and Appeal) Rules, 1971 as to the higher 
punishment sought to be inflicted on the petitioner. The fact that the 
witness who was examined by the respondents without infornting the peti- 
tioner and without affording the petitioner any opportunity to cross-exa- 
mine him -vitiated the enquiry proceeding. The disciplinary authority proce- 
eded with a biased mind as will be evident fromthe second show cause 
notice and in fact the petitioner was not given any opportunity to challenge 
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the findings of the enquiring authority. The second show cause notice 
also is, therefore, bad and cannot be sustained. ; 

8. For all the above reasons the petitioner succeeds. Tho rule is 
made absolute. There will be no order as to costs. 


P. R. fee 


{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Salil Kumar Dutta 
Decision: July 14, 1978 
Kinkar Chandra Hazra a ove ~.  Appeliant 
Versus 

Sudhir Chandra Ghosal & Ors. ... Respondents* 

Resjudicata—Plea of—One Title suit and andther Money suit affecting 
same property were instituted—Parties are the same—Rule against decision 
of appeal court arising out of mofiey suit was discharged for default— Whether 
that Order of discharge wouid operate as a bar of resjudicata to hearing of 
second appeal arising out of Title suit— Interpretation. 

The plaintiff filed a Title suit for declaration of his tenancy right 
in the suit property and for a declaration that the defendants had no 
right therein and for injunction. The plaintiff also instituted another 
Money suit for recovery of compensation for paddy on the allegation 
that the defendants had forcibly harvested the same from the suit 
land. Both the suits were heard analogously. The Money suit was 
dimissed on the ground that the plaintiff had failed to establish his 
title or possession in the suit lands. That finding was arrived at in both 
the suits and both the suits were disposed of by a common judgment. 
At the lower appellate court,the points for determination were on title and 
possession first and in considering the respective claims the court came to 
the finding that the plaintiff was not in pessession of the suit lands nor was 
he ever in khas possession thereof and that he could not elaim any tenancy 
right in respect thereof. A common judgment was passed governing both the’ 
appeals. Against the judgment and decree in the Money Appeal a Civil 
Rule was obtained but the said Rule was discharged for default and that 
order became final. There was Second Appeal against the decision 
arrived at inthe Title Appeal. A question arose whether the order of 

` discharge of the Civil Rule as made by the High Court would operate as a 
bar On the plea of resjudicata. In view of the Supreme Court decision repor- 
ted in AIR 1970 SC 1, it is not possible te contend that there was 
no resjudicata. 

The order of dismissal of the Money suit having been ultimately 
affirmed by the High Court was based on the finding that the plaintiff had 
no title or possession of the suit lands. These claims were also the 

* Appeal from Appellate Decree no. 1426 of 1966. 


‘, 
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basis of the prayer for a decree in the Title suit and if now this Title suit 
be decreed, suek decree will be wholly inconsistent with the decree io 
the Money suit which is not permissible in law. . ; 

Cases referred to :— 

{1} Sukumar Ramchandra v, Krishnaji, AIR 1970 SC t 

(2) Sheodan Singh v. Daryao Kuwar, AYR 1966 SC 1332 
Bankim Chandra Dutt and Sudhir Kumar Dutt .. for the Appellant 
Saktinath Mukherjee and Mrinal Kanti Das ... ... for the Respondents 

The judgment of the Court was as follows :— 

This appeal is against a decree of affirmance. The plaintiff appellant 
instituted Title Suit No. 5 of 1962 for a declaration of his title in tenancy 
interest in respect of Khas chedule land of the plaint and also for a further 
declaration that the defendants had no title therein and for permanent 
injunction restraining them from interfering with his possession of the 
suit lands. The plaintiff, it appears, also instituted Money Suit No. 12 
of 1958 for a money decree for Rs. 444/- being the amount of compensa- 
tion for paddy on the suit land which was alleged to have been forcibly 
harvested by the defendants. These two suits were heard analogously and 
the evidence, oral and documentary, is common in both the suits. Issue 
No. 3 of the Money Suit is as follows :— 

“3. Is the plaintiff entitled to get any compensation ? 

If so, for what amount 7” 
The other relevant issues, being issues Nos. 5 and 6 of the Title Suit are 
as follows :— 

5. Has the plaintiff alleged right, title and-interest in respect of the 

suit property ? 
“6. Is the plaintiff entitled to the declaration and permanent 
injunction as prayed for ? 

2. The learned Munsif answered the issues 5 and 6 of the Title 
Suit in the negative. He further held that as the possession continued to 
be with the defendant No. 1, the money suit faild. In regard to issue 
No. 3 of the Money sult the learned Munsif observed that in view of 
his above discussion “‘......... the plaintiff never possessed the suit lands 
in khas and therefore he is not entitled to any compensation from defen», 
dant No. 1°. Both the suits were accordingly dismissed. 

3. Two appeals were preferred against two decrees which were based . 
on the above common judgment and in the appeals heard analogously, 
the appellate court framed two points for determination which ‘are as 
follows p5 

“l. Has the plaintiff his alleged right, title and imterestin the 
suit lands? If so, is he entitled to the prayer for permanent injunc- 
tion ? . 

2. Is the plaintiff entitled to get any compensation? If so, for 
what amount ?” 
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4, The appellate court on point No. 1 held that the plaintiff was 
not in possession of the suit lands and he was never io khas possession 
thereof. To sum up, the plaintiff could not claii his tenancy right in the 
suit land and he was not entitled to a declaration of such right nor 
could he claim injunction being out of possession. As to point No. 2, 
the court observed that in the light of the above findings, as the plaintiff 
never possessed the suit land ia Khas, he is not entitled to claim com- 
pensation for Rs. 444/- or any amount. As a result, the appeals were 
dismissed. Against the appellate decree arising from the Money Suit, the 
petitioner obtained a Rule being Civil Revision Case No. 3261 of 1965 and 
this Rule, it appears, was discharged for default on 4.12.74 and that order 
is now final. 

5. Against the decision inthe appeal out of the Title Suit, the 
plaintiff has preferred this present appeal. 

6. Mr. Saktinath Mukherjee, learned Advocate for the defendant 
respondent No. 1 has submitted, in effect by way of preliminary objec- 
tion, that the plaintiff’s present appeal is barred by resjudicata in view of 
the decision in Civil Revision case arising out of the Money Suit. He 
submitted that the decree in the Money Suit is based on the finding that 
the plaintiff had no tenancy interest in the land as claimed nor waa he 
in Khas possession of it and this finding has been affirmed by this Court 
in the said Civil Rule, though the Rule was discharged for default as 
already indicated. He referred to certain decisions of the Supreme 
Court to which I shall presently refer. 

7. Mr. Bankim Chandra Dutt, learned Advocate appearing for 
the plaintiff appellant submitted that there was no finding on title in the 
Money Suit as the learned Munsif, while dismissing the Money Suit 
has simply relied on the findings arrived atin the Title Suit and similar 
was the position before the appellate court and in the Money Appeal. 
There was no question or occasion for making any finding on title in the 
money suit by the court which could be said to be resjudicata in the pres- 
ent appeal. ' 


8- We have seen that the suits were heard analogously and the 
plaintiff ’s Money Suit was dismissed on the ground that he failed to estab- 
lish his title or possession in the suit lands which was the finding arrived at 
in the Suits in the analogous htaring by the common judgment. In the 
appellate court we have seen that the points for determination were on 
title and possession first and in considering the respective claims the court 
on the materials before it came to a finding that the plaintiff was not in 
possession of the suit lands nor was he ever in khas possession thereof and 
he could not claim any tenancy right in respeet thereof. These findings were 
arrived at by the Court in both the appeals and that was the reason why 
both the appeals were dismissed as the court found against the plaintiff on 
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all the relevant issues again by the common judgment. It is to be noted 
that this Court discharged the Rule in its revisional jurisdiction which 
as the Supreme Court has pointed out is only a made of exercising its 
general appellate jurisdiction as held in (1) Sukumnr Ramchandra v. Kris- 
hnoji, AIR 1970 SCi and the order of the appellate court becomes 
merged with the order made in revision so that the appellate order stands 
confirmed. The Supreme Court in (2) Sheodan Singh v. Daryao Kuwar, 
AIR 1966 SC 1332 observed : ~ 

EP Where the trial Court has decided two suits having comm- 
on issues on the merits and there are two appeals therefrom and one 
of them is dismissed on some preliminary grouud, like limitation or 
default in printing, with the result that the trial Court’s decision stands 
confirmed, the decision of the appeal court will be res judicata ‘and 
the appeal court must be deemed to have heard and finally decided 
the matter. In sucha case the result of the decision of the appeal 
court is to confirm the decision of the trial Court given on merits, and 
if that is so the decision of the appsal court will be res judicate 
whatever may be the reason for the dismissal.” 


9. These observations squarely fit in with the events that took 
place in this appeal and in view of the above position, it is not possible 
to contend that there was no res judicata. 

10. Mr. Dutt, learned Advocate has submitted that there is no 
question-of inconsistent decree being passed, the prevention of which is 
one of the object of the principle of res judicata. It is difficult to appre- 
ciate this contention as the dismissal of the Money Suit ultimately 
affirmed by the High Court was based on the finding that the plaintiff had 
no title or possession of the suit lands. These claims are also the basis of 
the prayer for decree in the title suit and if now this title suit is decreed, 
such decree will be wholly inconsistant with the decrce in the Money 
Suit which is not permissible in law. ` 

11. In view of this position, this appeal fails and is dismissed. 

There will be no order as to costs. 

12. In view of above, the petition for production of additional 
evidence filed in court on 28.4.76 is rejected. 

P. R. 


Å. m e ana 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherji 
Decision: August 10, 1978. 
Sm. Etwari Oraon & Anr. oe x (PIff.) Appellants. 
Versus 

Sri Amal Chandra Basu & Anr. ... ae (Deft.) Respondent. 

Bengal Tenancy Act (8 of 1885), Sec. 49A(2) & 49-0(b)—Chapter 
VIIA — Notification issued by Local Govt.—Oraons of Barrackpur Sub- 
Division decleared aborginals by Notification—Transfer made by such 
aborginal within one year prior to publication of notification, whether 
invalid — Permission of Collector not taken. 

Civil Procedure Code— Or. 41, rule 27 ~ Remand — Scope of. 

The important question involved in the instant case is whether by 
the Notification which was published on 7.11.57 and which declared that 
the Oraons of Barrackpore Sub-division within 24-Parganas could be 
treated as aborginals and the provisions of Chapter VIIA of the Bengal 
Tenancy Act were applicable to them. would save a transfer dated 2.7.57, 
executed prior to the date of the said Notification and which admittedly 
made without any permission of the Collector as provided in Section 49F 
of the Bengal Tenancy Act. 

HELD: Section 49A (2) of the Bengal Tanancy Act provides that the Lo- 
cal Government may declare by notification published in the Calcutta Gazette 
that the provisions of Chapter VII shall in any district or local area, 
apply to such of the following aborginals, castes or tribes as may be speci- 
fied in the notification and that such castes or tribe shall be deemed to be 
aborginals for the purposes of the said Chapter. In the list of castes and tribes 
Oraons have been mentioned and by the notification in question Oraons of 
Barrackpore Sub-division have been described as aborginals, Section 49-0 
saves certain transfers. Section 49-0(b) is relevant for the present perpose. 
If provides that nothing in this Chapter shall affect the validity of any 
transfer (not otherwise invalid) by a tenure holder, raiyat a under raiyat of 
his tenure or holding or any portion thereof, made bonafide, in the case of 
other caste or tribe to which the said Chapter has been applied, atleast one 
year before the date of publication of the notification under section 494A, 
sub-section (2), in respect of such castes or tribes. Thus it is clear that 
the notification has retrospective operation for a period of one year. Beyond 
that period it has no retospective operation and the transfers made beyond one 
year before ¢he date of publication of the notification are saved, even though 
those transfers were made without the permission of the Collector This being 
the clear meaning of section 49-0(b), there is no difficulty in holding that 
the instant transfer being dated 2.7 57 and the notification being dated 7.11.57 
the transfer was made within one year from the date of the notification and 


* Appeal from Appellate Decree no. 1599 of 1972. 
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as such, such a transfer without the permission of the Collector cannot be 
held to be treated as valid. 
Cases referred to :— 


(1) The Municipal Corporation of Greater Bombay v. Lala Pancham 
- and Others, AIR 1965 SC 1008. 
(2) Bishnu Dutt v. Ramji Prosad and another, AIR 1920 Patna 56. 
(3) Jatindra Mohan Chakravarti and others v. Bijoy Chand Mahatab, 
AIR 1924 Calcutta 396. 
(4) Jagadish Ch. Bose v. Baijnath Shaw, AIR 1966 Calcutta 580. 
(5) Indrajit Pratap Sahi v Amar Singh & Ors., 50 Indian appeal 183 
(6) Brij Indar Singh v. Kanshi Ram and others, 44 Indian Appels 218. 
(7) Indra Bhusan Saha and Ors. v, Janardan Saha and anr., 28 CWN 
945. ` 
(8) Kamala Ranjan Ray v. Baijnath Bajoria AIR 1951 SC 1 
Sakti Nath Mukherji and Sushanta Kundu eee ese for the Appellants, 
Subodh Kumar Bhattacharya for the Respondents 


The judgment of the Court was as follows :— 


This is an a ppeal frcm the judgment and decree passed by Shri L. M. 
Ghosh, Additional District Judge. 10th court, Alipore dated 27the June, 
1972 in Title Appeal No. 55] of 1971 reversing those of Shri M. M. 
Mukherji, Munsif. Additional Court, Sealdah, 24-Parganas, dated 24th 
April, 1971 in Title Suit No. 96 of 1968. 

2. The plaintiffs are the appellants in this Court. The plaintiffs brought 
a suit for declaration of title and permanent injunction. The plaintiffs’ case 
is that the suit property measuring. 26 decimals of land in C. S. Dag No. 
888 of Khatian No. 5 of Mauza Pahars originally belonged to Birsa Oraon 
and Karu Oraon and their names have been recorded accordingly in the C. 
S. record of right. Birsa had a son named Hadra alias Gandru who predece- 
ased him leaving plaintiff Nos. 1 to 3 and proforma defendant No. 3 as his 
heirs. Thereafter Birsa died leaving his wife Chumani and the plaintiffs and 
proforma defendant No. 3 as heirs. On the death of Chumani, the plain- 
tiffs and proforma defendant No. 3 became the heirs in respect of the suit 
property. It is alleged that Birsa and Karu belonged to the aborginals of 
Oraon tribes and by a notification No. 19722 L. R. dated 29th October, 
1957 published in the Calcutta Gazette dated 7th November, 1957 it was 
declared that Oraons of Barrackpore Sub-division with in the district of 
24-Parganas were aborginals and the provisions of Chapter VITA of Bengal 
Tenancy Act were applicable to them. Nextit is alleged thate defendant 
No. 1 purchased the suit land by practising fraud and without the per- 
mission of the Collector and in contravention of the provisions of Cha- 
pter VIIA of the Bengal Tenancy Act by a kobala dated 2nd July, 1957 
from the said Chumani Oraon and plaintiff no. 2 who was then a minor, 
without paying any consideration money. It is alleged that the said sale 
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is void in law and as such, the defendant no. 1 did not acquire any right, 
title and interest in the suit property nor he is entitle to enter into the suit 
land and disturb the plaintiffs’ possession. Hence, the suit. 

3. The defendant no. 1 alone contested the suit. His case is that 
Birsa was the real owner, but in the revisional settlement the name of 
the Karu, proforma defendant No. 2 had been wrongly recorded and as 
such he has no right, title and interest in the suit property. It is admitted 
that Birsa and Karu belonged to the aborginal tribe, but itis denied that 
by practising fraud he had purchased the suit property. It was further 
stated that Chapter VIIA of the Bengal Tenancy Act was not applicable 
to this case. Lastly, itis stated that a joint petition of compromise 
by the plaintiff No.1 and defendant No. i was filed in court. The 
proforma defendant No. 2 filed a separate written statement suppor- 
ting the plaintiffs’ case. As regards the petition of compromise filed 
Between the plaintiff No.1 and defendant No.1, the learned Munsif 
found that the plaintiff No. 2 who was contesting the suit and upon whom 
the right to sue survived along with plaintiff No. 1 on the death of plain- 
tiff No. 2 did not sign the petition of compromise. The learned Munsif 
also on perusal of the petition of compromise found that the same was 
not in accordance with law. In the circumstances, the learned Munsif did 
not record the compromise and the petition of compromise was rejec- 
ted on merits. The learned Munsif found that admittedly the vendor of 
the disputed preperty which the defendant No. | had purchased by a 
kobala (Ext. 1) were aborginals. The defendant No, 3(D.W.1) admitted 
in his cross examination that no permission was taken from the Collector 
at the time of purchasing tho suit property. That being so, the trasnfer made 
on 2nd July, 1957 by Chumani Oraon and plaintiff No. 1 comes under. 
the mischief of section 49G of the Bengal Tenancy Act, 1885 and the sale 
hold on the 2nd July, 1957 must be declared to be invalid in the eye of 
law. In that view of his finding the learned Munsif decreed the suit. 
Being aggrieved, the defendant No. 1 preferred an appeal before the 
learned District Judge. The appeal was heard by the learned Additional 
District Judge. Before the learned court of appeal below, on behalf of 
the defendants it was contended that the notification is dated 29th Octo- 
ber, 1957 and the transaction in question took place on 2.7.57 and as such, 
according to the provisions of section 49A of the Bengal Tenancy Act, the 
provisions of Chapter VIIA would not apply in cases of transfer before 
notification. On behalf of the plaintiffs it was, on the other hand, cont- 
ended that section 49-0 of the Act clearly lays down that the transfers 
which are made at least one year before the date of the publication of 
the notification under section 49A sub-section (2) will not be affected by 
such notification. The learned Judge found that apparently there is some 
conflict between section 49A and section 49-0 of the Bengal Tenancy Act. 
He was also of opinion that it was to bė considered how a reconciliation 
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between the two sections could be brought about. Before the learned 
Judge an application was filed for filing additional written statement or 
for amendment by adding one paragraph to the effect that the land in į 
suit is governed by the Non-agricultural Tenancy Act and not by Bengal ' 
Tenancy Act. Another application was filed under order 41 rule 27 of | 
the Code of Civil Procedure for acceptance as additional evidence, the ` 
tecord-of-right. The learned Judge was of opinion that the defendants | 
should be given a chance to file additional written statement and in that 
view of his finding the learned Jndge set aside the judgment and decree 
passed by the learned Munsif and sent the case back on remand for giving | 
chance to the defendant No. 1 for filing additional written statement. 
The learned Munsif was directed to accept the additional written statement 
if filed and after acceptance of the same the learned court was further ' 
directed to give chance to both the parties to adduce further evidence in l 
support of their respective cases and then decide the matter in accordance ° 
with law. It was also ordered that per-chance the defendant does not file 

additional written statement, the learned Munsif will decide on the 
existing record as to whether the pre-notifications transfered will j 
be hit by the provisions Chapter VIIA of the Bengal Tenancy Act and ` 
then dispose of the matter. Being aggrieved by the aforesaid judgment 
passed by the learned Additional District Judge, the plaintiffs have 
come up to this Court. i 


4. Mr. Sakti Nath Makherji, learned advocate appearing on | 
behalf of the appellants, in the first place, contends that the only ' 
question that was passed before the learned Judge was whether the 
transfer which was made before the date of notification would be 
saved, or the same would be hit by the provisions of the Bengal Ten- 
ancy Act as, admittedly no permission for such transfer was obtai- | 
ned from the Collector. The learned Judge without coming to any’ 
decision on the said point allowed the defendant to make out a, 
new case, namely, that the suit laad is governed by Non-agricultural ! 
Tenancy Act and not by Bengal Tenancy Act. The learned Judge 
was conscious of the fact that in the original written statement 
no such plea was raised. In the application under order 41 rule 27 
the defendant No. 1 wanted to have the record-of-rights admitted 
as an additional evidence on the ground that in the record-of-right 
there is a note like “dakhal basat”. This recording, according to Mr.. 
Mukherji, does not at all show that the land in suit isegoverned by the 
Non-agricultural Tenancy Act. The only contention that was raised in 
the trial court was that Chapter VIFA of the Bengal Tenancy Act was 
not applicable. Mr. Mukherji very much challenges the order of remand. ; 
It is contended by Mr- Mukherji that there was absolutely no reason for the | 
learned Judge to allow defendant No. 1 to make out a completely ; 


1978 (2) CLJ] Sm, Etwari Oraon v. Amal Chandra Basu 331 


different case only when it was noticed by defendant No.1 that pro- 
visions of section 49-0 of the Bengal Tenancy Act do not save the 
transfer in question and a new plea on the ground that the suit land is 
governed by the Non-agricultural Tenancy Act was sought to be intro- 
duced. In this connection, Mr. Mukherji further submits that addi- 
tional written statement cannot be allowed to be filed after the plaintiff 
has closed his evidence. It is true that amendment of written statement 
in suitable cases can be allowed to be made, even ata late stage.. But 
that is not so in the case of additional written statement. In support of 
his contention that the learned court of appeal below ought not 
have accepted additional evidence Mr. Mukherji first refers to a deci- 
sion reported in (1) AIR 1965 Supreme Court 1008 (The Municipal Cor- 
poration of Greater Bomboy v. Lala Pancham and others). It has been 
held in this case that “under order 41 Rule 27 the appellate Court has 
the power to allow a document to be produced and a witness to be 
examined. But the requirement of the said Court must be limited to 
those cases where it found it necessary to obtain such evidence for 
enabling it to pronounce judgment. This provision does not entitle 
the appellate Court to let in fresh evidence at the appellate stage 
where even without such evidence it can pronounce judgment in a case. 
It does not entitle the appellate Court to let in fresh evidence only 
for the purpose of pronouncing judgment in a particular way. In 
other words, it is only for removing a lacuna in the evidence that 
the appellate Court is empowered to admit additional evidence”, It was 
further held that the power under clause (b) of sub-rule (1) of Rule 27 of 
Order 41 cannat be exercised for adding to the evidence already on record 
except upon one of the grounds specified in the provision. If the docu- 
ments on record are relevant on the issue of fraud the Court could well 
proceed to consider them and decide the issue. But the appellate Court 
cannot order a fresh trial. Such a course is not permissible uuder Order 
41 Rule 27, Civil Procedure Code, when it has not proceeded under Order 
4t Rule 25 or remanded the case under Order 41 ‘Rule 23.” Mr. Mu- 
kherji next relies on a decision reported in (2) AIR 1920 Patna 56 (Bishnu 
Dutt v. Ramji Prosad and another). In this case it has been held that “the 
rule is that if the trial has not been proper owing to some neglect on the 
part of the Court, the appellate Court has power to remand the case, 
but where the neglect or default is on the part of a party to the 
litigation, the appellate Court has no such power.” Mr. Mukherji 
also seeks reliance on a Bench decision of this Court reported 
in (3) AIR 1924 Calcutta 396 (Jatindra Mohan Chakravarti and others vy. 
Bijoy Chand Mahatd&). In this case it has been laid down “where the 
plaintiff does not produce the evidence that is necessary to establish his 
right in the triai Court, he cannot ask for a remand in order to prove 
this fact by new evidence at appellate stage of the proceedings”. 
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5. Mr. Subodh Kumar Bhattacharya, learned advocate appearing | 
on behalf of the respondents, in the first place, cnntends that such an : 
order of remand is not appealable. He also contends that the learned : 
court below was right in accepting the additional evidence under Order . 
41 Rule 27 of the Code. In support of his contention he refers to the , 
decisions reported in (4) AIR 1966 Calcutta 580 (Jagadish Ch. Bose v. 
Baijnath Shaw) ; (5) 50 Indian Appeals 183; (6) 44 Indian Appeals 218 , 
(Brij Indar Singh v. Kanshi Ram and others); (7) 28 CWN 945° (Indra | 
Bhusan Saha and ors. v. Janardan Saha and anr.); and (8) AIR 195 1 Supreme 
Court 1. On going through these decisions and also considering the. 
decisions referred to by Mr. Mukherji, I am of opinion that the learned 
Judge was not right in setting aside the judgment and decree passed by the 
learned Monsif and sending the case back for a fresh trial. The 
order of remand, in the circumstances stated before, cannot be suppo- 
sted and must be held to be illegal. It now remains to be seen whe- 
ther by the notification which was publsihed on the 7th November, 
1957 and which declared that the oraons ef Barrackpore subdivision within | 
the district of 24 Parganas would be treated as aborginal and the provisio- ' 
ns of chapter VIIA of the Bengal Tenancy Act were applicable to them: 
would save a transfer dated 2nd July, 1957, that is prior to the date of! 
notification and which admittedly was made without any permission of the , 
collector as provided in section 49-F of the Bengal Tenaney Act. Section 
49A(2) provides that the local Government may declare by notification , 
published in the Calcutta Gazette that the provisions of chapter VII shall, j 
in any district of local area, apply to such of the following aborginals, : 
castes or tribes as may be specified in the notification and that such caste: 
or tribe shall be deemed to b2 aborginals for the purposes of this chapter. : 
Ia the list of castes and fribes Oraons have been mentioned aud by the, 
notification in question Oraons of Barrackpore Sub-Divisions have been 
described treated as aborginals. Szotion 49-0 saves certain transfers. Sec- : 
tion 49-0 (b) is relevant. for our present purpose. It provides that ‘nothing: 
in this Chapter shall affect the validity of any transfer (not otherwise inva- 
lid) by a tenure holder,raiyat or under raiyat of his tenure or holding or 
aay portion thereof, made bona-fide, in the case of other caste or tribe to 
which this Chapter has been applied, at least one year before the date of ` 
the publication of the notification under section 49-A, sub-section {2), in 
respect to such castes or tribes”. Thus, it is clear that the notification , 
has retrospective operation for a period of one year. Beyond that it has. 
no retrespective operation and the transfers made beyond one year before 
the date of the public.ition of the notification are savedeven though those. 
transfers were made without the permission of the Collector. This being: 
the clear meaning of Section 49-0{b). I have so hesitation to hold that the , 
present transfer bsing dated 2nd July, 1957 and the notification being: 


i 
| 
I 
l 
j 
i 
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7th November, 1957 the transfer was within one year from the date of 
notification and as such, sucha transfer without the permission of the 
Collector cannot be held to be treated as valid. In such circumstances, 


Tam of opinion that the deeree passed by the learned Munsif must be 
affirmed. 


6. In the result, the appeal is allowed on contest. The judgment 
and decree passed by the learned Additional District Judge are set aside 
and those of the learned Munsif are restored. There will be, however, no 
order for costs in this appeal. In view of the judgment passed in the 


appeal, no soparate order need be passed on the alternative application. 
Let the records ġo down early. 
P.R. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee and Mr. Justice 
Bankim Chandra Ray 
Decision: September 12, 1978 
Lional Edwards Ltd, & Anr. sae ee Appellants 
Versus 
Labour Enforcement Officer & Ors. ths can ... Respondents” 


Contract Labour (Regulation and Abolition) Act (37 of 1970), Sec. 2(1) 
(e)—‘Place’— Meaning of— Whether Ship at port is a place where industry 
ete are carried on—Establishment—Central Government, whether appropriate 
authority--Sec. 34— How difficulties felt in implementation of provisions of 
Act can be removed. 

In these appeals, the appellants have challenged, tnter alia, the 
enforcement of certain provisions of the Contract Labour (Regulation and 
Abolition) Act 1970 against the appellants in respect of any of their 
vessels or any office or establishment or alleged establishment. 


HELD: The expression “place”? is a word of indefinite import. 
In the context of the Contract Labour (Regulation and Abolition) Act 1970, 
the expression, ‘Place’ means ‘the three-dimensional compas of a material 
object’. An object for the time being covering the surface and where industry 
trade, business, manufacture or occupation is carried on will be a place 
under section 2{1)(a)(1)(ii). A. ship in a port is for the time being 
stationary and occupies a definite place covering the surface of the earth 
covered by waftr. A ship undergoing major repairs may be even placed 
in a dry deck. The appellants either as principal or as agent may 
carry on shipping business. Loading and unloading of' a ship, engagement 
of watchmen of ships, cargo or employment of contracts for major and 

*F. M. A. nos. 1, 28 and 131 of 1977. 
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minor repairs of a ship would be parts of the shipping. business carried 
on by the appellants. A ship ina port would be a work site and the 
workmen employed. for such loading and unloading of the cargo, secu- 
city repairs tothe ship would be all in connection with the business 
or trade of the appellants 

The only question here is whether a ship while it remaing anchored 
or. birthed in a port isa place sQ as to come within the ambit of the 
definition of “establishment” at given in seetion 2( 1) (e) of the Act. A station- 
ary ship occupying ‘a part of the space is a ‘place within the meaning of 
section 2(1)(e) (ii) of the Act. "There may: be some defects as indicated 
by the learned counsel of the appellants in the different sections of 
Chapter V of the Act but such defects, if any, cannot be a ground for 
totally excluding a ship in a port from the ambit of the definition ‘estab- 
lishment given in the said Act. 


Section 34 of the Act “provides, that if any difficulty arises in, 


giving effect to the provisions of the Act the Central Government may, 
by order published. in the Official Gazette, make such provisions not 
inconsistant with the provisions of the Act, as appears to it to be neces- 
sary or expedient for removing the difficulty. Therefore, in case the Act 
otherwise applies to the appellants they may approach the Central Govern- 
ment for removal of difficulties in applying some of the ‘Provisions of the 
Act to their’ ships. l 
In fine, a ship is a place where industry, trade or business is carried 
on ` T he said work site being situate in major port prima facie thé Central 
Government would be the appropriate Government, within the meaning of 
the. Act. 
Cases referred to :— 
(1) M/s. Gammon India Ltd. y. Union of India .& Others, AIR 1974 
SC 960 
(2) Harrisons and Crossfield Lid., Quilon v. Municipal Council Kotta- 
i yam, AIR 1958 Kerala 69 at Page 71 
Arijit Chowdhury and Rupen Mitra ...for the Appellants in F. M A no, 1/1977 
P. P. Ginwalla, Arijit Chowdhury, Rupen Mitra, 
and P. K. Bose , .. for the Appellants in PM. A. No, 131/1917 
A. Chowdhury, R. Mitra, P. K. Bose 
and Sukumar Sen aes .. for the Appellants in E.M.A. No. 28/1977 
D. N. Das and Mrs- Archana Sengupta | se for the Respondcnts 
The judgment of the Court was as follows :— | 
Mookerjee. J.: Thése appeals have been preferred agaifist the judgment 
of his Lordship Mr. Justice Murari Mohan’ Dutt discharging the three 
Civil Rules obtained by the three sets of appellants inter-alia, challenging 
the enforcement of the -provisions of the Contract ‘Labour 
(Regulation and Abolition) Act, 1970, against the appellants in respect 
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of any of their vessels or any office or establishment or alleged establi- 
shment. The appellants of F.M.A. No. 131 of 1977 and F.M.A, No. 1 
of 1977 are said to be the owners of ships and their ships carry cargo and 
passengers between various ports and in course of their voyages their 
ships call at various ports of India including Calcutta. The appellant 
No. 1 in F.M.A No. 28 of 1977 isa steamer agent at Calcutta of the 
American Export Lines Incorporated. The appellant No. 2 is the Shipping 
Manager of the appellant No.1. The ships of the principal of the appellant 
No. 2° from time to time call at the port of Calcutta. The Registering 
Officer and the Assistant Labour Commissioner, (Central), Government 
of India, Ministry of Labour and Employment, Office of the Regional 
Labour Commissioner, Calcutta had served notices upon each of the 
appellants stating that with effect from 10th February, 1971 all the provi- 
sions of the Contract Labour (Regulation and Abolition) Act, 1970 had 
come into force. The Central Government had fixed 31st December, 1972 
as the date before which every principal employer of an establishment 
to which the Act applied shall make an application to the said Registe- 
ring Officer for registration of the establishment. The Registering Officer 
by his said letter advised the appellants to take necessary action to get 
their establishments registered forthwith or to show-cause within 7 days 
as to why legal action should not be taken against them under the said 
Act. The appellants had written separate letters to the Registering Officer 
inter alia contending that the said Act was not applicable to them and 
as sucif registration of their establishments was not required under the 
Act. There was further correspondence between the parties. Thereafter, 
the appellants had filed writ petiliens in this Court and three Rules were 
issued. As already stated, M.M. Dutt, J. discharged the said Rules and 
against the said judgment these appeals have been preferred. 


2, The preamble of the Contract Labour (Regulation and Abolition) 
Act, 1970 states that if is an Act to regulate the employment of contract 
labour in certain establismerts and to provide for their abolition in 
certain circumstances and for matters connected therewith. Sub-section 
(4) of Section 1 provides that the Act shall apply :— 
(a) toevery establishment in whieh twenty or more workmen 
are employed or were employed on any day of the proceeding twelve 
, months as çontract labour ; 
(b) to every contractor who tibai or who employed on any 
day of the preceeding twelve months twenty or more workmen. 
Under the proViso to said sub-section the appropriate government has been 
authorised to apply the provisions of the Act to establishments 
and contractors employing such number of workmen less than twenty as 
may be specified. Sub-section (5) of Section | excludes application of the 
said Act to establishments in which work only of an intermittent or casual 
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nature is performed. Under clause (b) of sub-section (5) of section 1 the 
appropriate government may decide the question whether work performed 
in an establishment is of an intermittent or casual nature and its decision 
shall be final. Explanation to sub-section (5) specified the work which shall 
_ Rot be deemed to be of an intermittent nature. Section 21) (e) of ane Act 
contains the following definition of the expression “establishment” 
i (i) any office or department of the Government or a local aie 
ity, or : 1 
(ii) any place where any industry, trade, business, manufacture or 
occupation is carried on. 

3. Mr. Ginwalla learned advocate for the appellants, has submitted 
before us that none of the appellants kas an establishment within the mea- 
nig of the Act. The ships owned by the appellants of F.M.A.No. 28 of 1977 
and F.M.A. No.1 of 1977 and the ships of which the appellant No. 1 of 
F.M.A. No. 28 of 1977 is the Agent cannot be treated as the establish- 
ments within the meaning of the Act. When their ships are ia port, 


their cargo are unloaded, and loaded and generally various works have l 


to be carried out on the said vessels. Such work, apart from loading 
and unloading of cargo include, repairs, keeping wateh, supplying fuel 
and stores ete. The work of loading and unloading of the cargo is nor- 
mally carried out by stevedors who for the purpose employ workers 
registered by the Dock Labour Board under the Caleutta Doek Workers 
{Regulation of Employment) Scheme, 1956. The work of . repairs is 
normally entrusted to ship rapairing companies and petty reapirs are 
carried out by the labours engaged by contractors. According to the 
appellants such workers are not of a permanent but of an intermittent 
nature and such works .are carried out actually on Board or in the 
neighbourhood of a vessel in the premises which are under the control and 
management of the Caleutts Port Trust. 

4. Mr. Ginwalla submitted that'a ship in a portof call cannot be 
considered a “place where industry, trade, business, manufacture or occupa- 
tion is carried out”. A Ship while in a port may occupy a place but the ship 
itself is not a place. Mr. Ginwalla has further submitted that the exprssion 
‘place” within the meaning of Section 2(1)(e)(ii) connotes a stationary place 
and not a moving thing like a ship Mr. Ginwalla has submitted that Chapt- 
er-V of the Act contains certains provisions for the welfare and health of 
contract labour. Ia a moving thing like a ship not having a fixed location; 
it would be impossible to provide the said facilities for contract labour. Mr. 
Giawalla ; the learned advocate for the appellants, has also submitted that 
in relation to the appellants the Central Government was nét the appropr- 
iate government,within the meaning Of section 2 (1) (a) of the contract 
Labour (Regulation and Abolition) Act, 1970. Mr. Das, learned advocate 
for the respondents, has contested the above proposition of law urged 
on behalf of the appellants. But, the stand taken by the respondents 
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But, the stand taken by the respondents in these appeals is slightly 
different: from their stand in the trial court. The respondents in 
paragraph (4) of their affidavit-in-opposition affirmed by P. P. Kanthan 
3491 (wiof 1974 submitted that the establishments of the petitioners of 
the three Civil Rules were permanent in nature and when their ships 
arrived at the Calcutta Port the work of loading and unloading of cargo, 
shifting of vessels from one birth for repairs and arranging for supplying 
fuel and stores were being carried on by labourers employed by their 
contractors. The watchmen employed in their vessels were also engaged 
through contractors. The said deponent in paragraph (9) of his affida- 
vit-in-opposition stated “I say that the ship is not a place of business 
but the work carried on in the ship on behalf of the establishment would 
be treated as the establishments work on the site. I further say that the 
work site is ai establishment and the works at the site are being 
carried on under the supervision and control of the petitioner’s 
establishment through the contract labour received the payment either 
directly or through contraetors”. The deponent in the said paragraph 
(9) further contended that the establishment of each of the petitioners 
is projected into three ships when they came to the Calcutta Port. 
Mr. Das, learned advocate for the respendents, had submitted that 
the ships either in respect of which the appellants are owners or 
agents while birthed in Calcutta Port would be establishments within the 
meaning of Section 2(1)(e) of the Act. 

5. The Supreme Court in (1) M/s. Gammon India Ltd. v. Union of 
India Others, AIR 1974 SC 960, upheld the validity of the Contract Labour 
(Regulation and Abolition) Act. 1970. The petitioners in M/s. Gammon 
India Ltd. carried on business of contractors for construction of build- 
ings, way-bridges and dams. They had contended that the contractors 
within the definition of the Act and the workmen employed by them 
were not contract labour because they were not employed in connec- 
tion with the work of the establisment. According to the petitioners, 
the work of the establishment is not only at the place where the business, - 
trade or industry of the establishment is carried on but also the 
actual business, trade er industry of the establishment. They placed 
reliance on the words “work of any establishment” in Section 2(B) of the 
Act. By way of illustration it was said that if a banking company which 
is am establishment is carried on its business at Delhi employed the peti- 
tioners to construct a building at Allahabad, the building to be con- 
structed fs not the work of the bank. It was said that the only work of the 
bank as an establishment is baaking work and, therefore, the work of 
construction of the building was not the banking work of the establish- 
ment. Therefore, the petitioners cotended that the workmen employed 
by them were not workmen in connection with the work of the establish- 
ment. The Supreme Court rejected the said contentions of the petitioners 
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as unsound. According to the Supreme Court, when the banking com- 
pany employed the petitioners to construct a building, the petitioners were 
in relation to the establishment contractor who undertook to produce 
a given result in the bank through contract labour. To accede to the 
petitioner’s contention that the construction work which is away from the 
place where the industry, trade, business of the establishment is carried 
on is net the work of the establishment is to render the words “work of 
the establishment” devoid of ordinary meaning. The construction of the 
building is the work of the establishment. The building is the property 
of the establishment. That is why a workman is deemed to’ be employed 
as contract labour in connection with the work of establishment. The 
place where business or trade or industry or manufacture or occupation 
is carried on is not synonymous with “the work of the establishment” when 
a contractor employs contract labour in connection with the work of the 
establishment. The error of the petitioners lies in equating the work of the 
establishment with the actual place where the business, industry or trade 
is carried on snd the actual work of the business, industy or trade. The 
Supreme Court in paragraph (13) of its judgment proceeded to hold that 
the site chosen for the building 19 the work site of the establishment. The 
work site is the place where ontcompletion of construction,the business of the 
establishment will be carried on. Therefore, the work at the site is under- 
stood in the definition is the work of an establishment Establishment is 
understood as including the work site. The Supreme Court in M/s. Gammon 
India Ltd. v. Union of India & Others (supra), also c nsidered the scope 
and effect of the different sections of the Contract Labour (Regulation 
and Abolition) Act, 1970 and the Central rules made thereunder. The 
Supreme Court held that the said Act was an intravires piece of legislation 
The Contract Labour (Regulation ard Abolition) Act, 1970 has not 
given any definition -of the word “place”. Therefore, in interpreting 
the said term the court may consider the intention of the legislature by 
reference to the context and the object and purpose of enacting the 
aforesaid Act. The Supreme Court in M/s. Gammou India Lid. v. 
Union of India & Others (supra), observed that the condition of contract 
labour had been engaging the attention of various committees for 
along time. The benefits conferred by the said Act and the Rules are 
social welfare legislative measure. The preamble of the Act states that 
it has been enacted to regulate the employment of contract Jabour in 
certain establishments and to provide for its abolition in certain circums- 
tances. Therefore, in interpreting the expression “place” occuring in 
Section 2(1)(e), above facts and circumstances should be borne in mind. 
6. The expression “place” isa word of indefinite import ‘‘which 
can cover anything from a pin-head to the universe aecording to the 
context in which it is used. (vide observations of the Full Beneh of the 
Kerala High Court in (2) Harrisons and Crossfield Lid., Quilon v. Municipal 
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Council Kottayam, AIR 1958 Kerala 69 at page 71), In the context 
of the Contract Labour (Regulation and Abolition) Act, 1970 the expre- 
ssion “place” means “the three-dimensional compass of a material object” 
(vide Webseter’s 7th New Collegiate Dictionary). Any object for the time 
being eovering the surface and where industry, trade, business, manufac- 
ture or occupation is carried on would be a place under Section 2(1)(a) 
(Gi). A ship in a port is for the time being stationary and occupies a 
definite place Covering the surface of the earth covered by water. A ship 
undergoing major repairs may be even placed ina dry dock, The appel- 
lants either as principal or as agent may carry on shipping business. 
Loading and unloading of a ship, engagement of watchman of ship’s 
cargo or employment of contractors for major and minor repairs of a 
ship would be parts of the shiping business carried on by the appellants. 
A ship in a port would bea work site and the workmen employed for 
such loading and unloading of the cargo, security, repairs to the ship 
would be all in connection with the business or trade of the appellants. 


7. It is not relevant that a ship may move from one port to another port 
of call because we are not required to consider whether a moving ship while 
on motion is a establishment or not. The only question is whether a ship 
while it remains anchored or birthed in a port is a place so as to come 
within ambit of the definition “establishment” given in Section 2(1)(e) 
of the Contract Labour (Regulation and Aboliton) Act, 1970. In our 
view, the learned Single Judge rightly held that such a stationary ship 
occupied a part of the space and there was no reason why such a ship 
cannot be said to be a place under Section 2(!\(e}(ii) of the Act. Mr. 
Ginwalla, learned advocate for the app'llants, submitted that it would 
be impossible for the owners or agents of a ship to make provisions for 
welfare and health of the contract labour specified in the different sections 
of Chapter-V of the Contract Labour (Regulation and Abolition) Act, 
1970. The docks in which a ship may be birthed is controlled by the 
Port Authorities and the ship owners, agents would be unable to provide 
for example facilities for canteens rest-rooms etc. In our view, the alleged 
defects cannot be ground for totally excluding a ship in a port from the 
ambit of the definition ‘establishment’ given in the above Act. The Sec- 
tion 34 of the Act provides that if any difficulty arises in giving effect to 
the provisions of the Act, the Central Government may, by order published 
in the official gazette, make such provisions not inconsistent with the 
provisions of this Act, as appears to it to be necessary or expedient for 
removing the difficulty. Therefore, in case the Act otherwise applies to the 
appellants they may appreach the Central Government for removal of 
difficulties in applying some of the provisions of the Act to their ships. 


8. We may also refer to the sub-sections (4) and (5) of Section | of 
the said Act which lays down the extent of the application of the Act. The 
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applicability or otherwise of the Act would depend on two points. First, 
it must be an establishment of a nature specified in the Act. Secondly, the 
work carried-on must not be intermittent or casual in nature. The expl- 
anation to sub-section (5) of Section 1 of the Act itself explains what 
kind of work performed in an establishment shal] not be deemed to be 
of intermittent and seasonal in character. Sitting in writ jurisdiction we 
are not prepared to decide whether the works performed by workmen 
employed in a ship while lying ina port age intermittent in nature and 
seqsonal in character. Under-Section 1(5)(b) “If a question arises whether 
work performed in an establishment is of an intermittent or casual nature, 
the appropriate Government shall decide that question after consultation 
with the Central Board or, as the case may be, a State Board, and its 
decision, shall be final. None of the appellants has as yet applied to the 
appropriate Government for deciding whether the works carried 
on in their establishment are only of an intermittent or casual 
in nature. The same would be also a mixed question of fact 
and law. Therefore, although we do. not propose to interfere at 
this stage the order passed in these appeals would be without prejudice to 
the rights of the appellants to apply to the appropriate Government for 
adjudication in terms of Section 1(5)(b) of the Act. We also keep open 
the question relating to the nature of the work performed in the ships iu 
respect of which the appellants are owners or agents and also the question 
relating to the duration of such works. 

9. We have found thata ship ina port is a place where industry, 
trade or business ete. is carried on. The said work site being situated in a 
major port prima facie the Central Government would be the appropriate 
Government. 

10. For the foregoing reasons, we dismiss these appeals without 
any order &8 to costs. 

11. We, however, stay the operation of our judgment for four 
months. This decision, however would be without prejudice to the 
rights and contentions of the parties in proceedings, if any, under Section 
1 (5) (b) of the Act for adjudicating whether the works performed in the 
appellant’s establishments were of intermittent or casual nature. 


Ray, J.: I apee 
'P. R. 
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{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
B. C. Chakraborti 
. Decision : September 11, 1978 
Sibdas Dutta ae “ue .. Appellant 
Versus 

Nirmal Chandra Dutta & ors. ... Respondents* 

Probate, grant of—Onus on porond to prove the will—Require- 
ments—Whether registration of a will is a proof of its genuineness— False 
recitals in the will— Unusual and umatoral disposition—Non-examination 
of important witnesses, 

Plaintiff appellant instituted a suit in the Alipore Court for grant of 
probate in respect of two wills executed by his mother in respect of diffe- 
rent items of properties. The testatrix had four sons and six daughters. By 
the wills she did not bequeath any property to her daughters and there- 
in she mentioned that the daughters were well off, when actually they were 
not. Three of the daughters contested the suit contending that the wills were 
* not genuine were procured by the plaintiff without letting the testa- 
trix know the contents thereof and that the wills contained false 
recitals. On consideration of the evidenee adduced by the parties, the 
Trial Court found that there were suspicious circumstances, it held that 
the wills were not genuine and valid documents and dismissed the suit. 
Plaintiff preferred an appeal to the High Court and contended that there 
was no suspicious circumstance, that the wills were duly executed and 
registered, that when wills were registered they should be considered as 
genuine and that if the execution of the wills be satisfactorily proved, the 
fact that the testatrix had not bequeathed any property to some of her 
children could not make the will invalid. 

HELD : The genuineness of the will has not been satisfactorily proved. 
The testatrix did not comprehend the nature and import of the disposi- 
tion. When the testatrix did not understand the implication and nature of 
the document which she was admitting, the fact that it was registered ts 
inconsequential, The wills contained certain false recitals, the disposition 
was rather unusual in character and that though this may not by itself be 
a sufficient ground to invalidate the will, yet read in the context of the 
falsity of the recitals to justify the unusualness, it assumes a suspicious 
character. Seme very vital and important witnesses haye not been examined. 
The onus that lay on the propounder has not been satisfuetorily discharged. 
The appeal accordingly fails. 

Cases referred to :— 

(1) Sashi Kr. v. Subodh Kr. AIR 1964 SC 529 
(2) H.VenRatachala Iyengar v. B. N. Thimmajamma, AIR 1959 SC 
443 
*F. A. No. 144 of 1977. 
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(3) Sourendra Pal v. Saraswati Aurora, AIR 1974 SC 1999 
(4) Rant Purnima Debi v. Kr. Khagendra Narayan, AIR 1962 SC 567 
(5) Harmes y. Hinkson, AIR 1946 PC 136 
(6) Sarat Kumari Debi v. Raj Sakhi Chand Bahadur, AIR 1929 PC 45 
(7) Sushila Debi v. Pandit Krishna Kumar, AIR 1971 SC 2236 

P. N. Mitter, Sourindra Nath Mukherjee, Hrishikesh Ghosh and 


Partha Datta = X .. for the Appellant 
Manindra Nath Ghosh, Mukul Gopal Mukherjee and Tapendra 
Nath Basu Ji .. for the Respondents Nos. 4, 7 & 9 


The judgment of the Court was as follows :— 

Chakraborti, J.:—This in an appeal by the plaintiff against a 
decree of dismissal passed in O.C. Suit No. 7 of 1976 of the 6th 
Court of Addl. District Judge, Alipore. 

2. The plaintiff-appellant instituted the above suit for grant of 
probate in respect of two wills allegedly executed by his mother, one on 
27.12.1963 and the other on 18.3.1968 in respect of different items of 
properties. The case of plaintiff briefly is as follows :— 


3. The two wills, one relating to 89 Dilkhusa Street and the ° 


other relating to 91 Dilkhusa Street were the last wills executed by 
Uttama Debi, mother of the plaintiff. The plaintiff has been nominated 
as the executor in both the wills. The wills were duly executed and 
attested. She died on 17.1.1973 leaving four sons, Nirmal, Narendra, 
Chandi and Shibdas (plaintiff) and six daughters Bindubasini, Subhasini, 
Pravabati, Ashalata, Padmabati and Lili Dutta. The plaintiff as exe- 
cutor applied for grant of probate in respect of both the wills. 
4. Defendant No. 4 Bindubasini resisted the claim by filing 
a Written statement. Her case is that the wills are not genuine documents 
that Uttama Dutta was a pardanashin and illiterate woman and the 
wills were procured by the propounder without letting her know the 
contents thereof, that the wills contain false recitals and seek to extend 
substantial personal benefits to the propounder and that the wills were 
not free aots of a capable and conscious testatrix. 
5. Defendants 7 and 9, Ashalata Bose and Lily Datta .also filed 
‘a joint written statement almost in the same lines as above. On these 
pleadings the following issues were settled for decision :— 
(1) Are the wills in question genuine and valid documents ? 
(2) Were the wills duly executed and attested according to law ? 
(3) Had the testatrix sound disposing mind at the time of execution 
of the wills ? 
(4) Is the plaintiff entitled to get grant of the probate of the wills ? 
(5) What relief, if any, is the plaintiff entitled to ? 
6. Ext. lais the will dated 27.12. 1963 and Ext. lis the later 
will dated 18.3.1968. the former relating to 89 Dilkhusa Street. and the 
latter to 91 Dilkhusa Street. Ext. 1 (b) is another will dated 27.12. 1963 in 
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respect of certain properties at Agarpara in favour ef Lily Datta. All the 
three wills appear to have been registered on the same date namely Mareh 
21, 1968. By a subsequent deed of gift, the properties covered by the 
3rd will, were gifted to Lily Datta (Ext. 3A dated 3.5. 1968). Besides wills 
Uttama Datta appears to have disposed of various other properties, by 
different documents, between 1961 and 1968. Ext. 3(b) is a registered 
arpannama dated 25.1.1961, in respect of the residential house at 40, A, 
B & C Kareya Road, Calcutta dedicating the property to Sri Sri Siva. 
Ext. C and Cl, both dated 11.9.1961 are registered deeds of gift in respect 
of half share'each of 72B, Park Street and 6A Meher Ali Road. The 
donee is Shibdas Datta, the plaintiff. Ext. la, one of the disputed wills, 
is in favour of Nirmal Chandra Datta and Chandi Charan Datta. Ext. |, 
the other willis in favour of Shibdas Datta. Ext. 3 is a deed of gift in 
favour of Lili Datta in respect ef certain properties in mouja Tarapukur. 
Ext. 2 dated 28.3.1969 is a deed of relinquishment by Uttama Datta 
of the office of Sebait in favour of her four sons. These are the principal 
documentary evidence adduced in the suit. 

7. Besides the documentary evidence, several witnesses were 
examined on both sides. P.W. 1 is the propounder himself. P.W. 2 Sushil 
Kumar Ghosh is a nephew of Uttama Datta and cousin of the contesting 
parties. He is an attesting witness to Ext.1 and the deed of relinquis- 
hment, Ext. 2. P.W. 3 Sasanka Bhowmick is an attesting witness to the 
otber will Ext, la. 

8. DW. 1 is Bindubasini. D.W. 2 is Asba Bose and D.W. 3 is Lily 
Datta. The three D.W. s who are none other than the contesting 
defendants, have all stated in one voice that the wills are not genuine 
documents and that the brothers managed to procure the same from 
their mother Uttama without letting her know the purport and implica- 
tions of the documents she executed. 

9. Upon a consideration of the evidence on record, the Ld. Judge 
found that Uttama had a sound disposing mind, that initial evidence 
of execution and attestation were adduced but that there were as many 
as ten items of suspicious circumstances surrounding the execution of 
the will which could not be reasonably explained by the propounder. 
The suspicious not having been dispelled, the Ld. Judge found in the 
ultimate analysis that the wills were not genuine and valid doewments. 
The suspicious circumstances found by the Ld. Judge may be enume- 
rated thus :—(1) The wills contain false recitals as to the financial 
status of the daughters. It was found that all the daughtcrs, with 
the exception of Lily Datta were receiving financial assistance from 
Uttama but in*the wills they are said to be happily married and well 
placed in life. (2) The propounder derived substantial benefits from 
Ext. 1 and he took active part in the matter of execution Of this as also 
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the other will. (3) The evidence indicates that the wills were neither 
read by Uttama nor read out to her. (4) The lawyer who prepared 
the wills allegedly under instructions from Uttama, though available was 
not examined. .(5) There is an admission by PW I Sibdas that his 
mother executed other wills both before and after the two wills in 
question. (6) There is evidence that Uttam. executed a will in 1963 in 
favour of Lily Datta and there is no reason why she would discriminate 
in favour of one daughter only without any apparent justification. (7) 
There is no mention in the second will Ext. 4 that another will was 
previously executed. (8) The other attesting witnesses to Ext. 4, and la 
have not been examined. (9) A portion of Ext. lais not proved to 
have been duly attested. (10) The suspicious nature of the signature 
of Uttama in the Exts. 1 and la indicating an inroad upon the endorse- 
ments which were admittedly written not at the time of execution and 
attestation. 


10. On such findings the Ld. Judge dismissed the suit. Hence the 
appeal. 


11. Mr. Mitter appearing for the appellant argued that most of 
the circumstances enumerated by the Ld. Judge are not suspicious 
at all, that the Ld. Judge has jumbled up the evidence and read 
the evidence of one into the other resulting in confused and erroneous 
findings, and that Uttama had the right to choose to show 
and bestow her favour and no grievance can be made of the fact that 
the bequest might with justice have been made in a different manner. 


12. In an application for grant of probate the propounder is requi- 
red to prove the will. What the requirements are to discharge the onus 
of' proof is now well settled. Inthe case of (1) Sashi Kr. v. Subodh Kr. 
reported in AIR 1964 SC Page 529 it has been observed that the mode of 
proving the will does not ordinarily differ from that of proving any 
other document except as to the special requirements of attestation pre- 
scribed by section 63 of the Succession Act. In the absence of suspici- 
ous circumstances surrounding the execution of the will proof of 
testamentary capacity and the signature of the testator as required by law 
is sufficient to discharge the onus. In the case of (2) H. Venkatachala 
Iyengar v. B. N. Thimmajamma, reported in AIR 1959 SC page’ 443 it has 
been observed that there is one important feature which distinguishes a 
will from other documents namely that the will speaks from the death of 
testator so that when it is propounded before a Court, the testator who is 
no longer available cannot say whether it is his will or not. The propo- 
undet, therefore, is called upon to show by satisfactory gvidence that the 
will was signed by the testator, that the testator at the relevant time was 
in a sound and disposing state of mind, that he understood the nature and 
effect of the disposition and put his signature to the decument of his 
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‘own freo will. It is further laid down that on proof of the signature of 
the deceased or his acknowledgement that he nas signed the will, he will 
be presumed to have known the provisions of the instrument he has 
signed. But the said presumption is liable to be rebutted by proof of 
Suspicious circumstances. The presence of suspicious circumstances 
naturally tends to make the initial onus very heavy and calls up on the 
propounder to satisfactorily explain the circumstances. It would be a 
part of the initial onus to remove such suspicious and legitimate doubts 
in the matter. The same principle has been laid down in the case of (3) 
Surendra Pal v. Saraswati Aurora, AIR 1974 SC page 1999. 

13. Besides these decisions Mr. Mitter appearing for the appellant 
also referred to the case of (4) Rani Purnima Debiv. Kr. Khagendra Narayan 
AIR 1962 SC page 567 which lays down that if a will has been registered 
that should be considered as a circumstance whioh may, having regard to 
the circumstances prove its genuineness. Mr. Mitter also madea griev- 
ance at the initial stage that the learned Judge from the very start has 
tried to smell suspicion where there is really none and has looked upon 
everything with disbelief. This certainly is not a proper approach. In 
the case of (5) Harmes v. Hinkson, AIR 1946 P.C. page 156, it is observed 
that where a will is “charged with suspicion the rules enjoin a reasonable 
scepticism and not an obdurate persistence in disbelief”. 

14. Bearing these guide lines in mind, the evidence may now be 
looked into. Ext. la dated 27.12.1963 is the earlier willin respect of 89 
Dilkhusha Street, the legatee being Nirmal Chandra Datta and Chandi 
Charan Datta, two of the sons of the testatrix Uttama Debi. Ext. 1 dated 
18.3.68 is the will in favour of the propounder Shibdas in respect of 91 
Dilkhusa Street. The attesting witnesses to Ext. la are Gouranga Behari 
Bose, husband of a daughter of Uttama named Padmabati, Manasha 
Charan Datta husband of the testatrix and Sashanka Kr. Bhowmick a 
neighbour. The witnesses to Ext, | are Sushil Kr. Ghosh and Manik 
Kr. Ghesh both cousins of the propounder and the contesting parties. 
The recitals in the two wills sre more or less identical. It is stated that 
she had grown old in age that the properties covered by the wills were 
acquired from her Stridhan assets, that the testatrix has four sons 
and six daughters, that the daughters are happily married and financially 
well off and living in their respective families in peace and comfort and 
that there is nothing’to worry about them. Then the dispositions are 
made in the manner aforesaid. The wills are type written but there is 
an endorsem:nt in handwriting at the bottom of both the wills 

indicating that Shibdas Dutta would be the executor in both the 
wills. This endersement is written by the hand of one Pankaj Kumar Bosu 
and the endorsements, themselves indicate that they were made at the 
registry office at the time of registration of the wills on 21.3.1968. There 
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is evidence that the attesting witnesses were not present at the time of 
registration. Consequently, it follows that the endorsement is not atte- 
sted according to law. There is also no evidence that the endorsements 
were under instruction from Uttama or that they were read over to her. 
Mr. Mitter has rightiy pointed out that this infirmity is of no consequence 
at least with regard to Ext. 1 where Shibdas’s appointment as Executor 
is recited in the body of the will itself. It is, therefore, clear that the 
gndorsement in Ext. 1 was redundant. So far as Ext. lais concerned the 
endorsement is clearly of no avail. 

15. Before coming to the oral evidence it may be useful to bear in 
mind certain admitted facts. The testatrix was aged about 70 years 
when she executed ‘Ext. la. and was about 74-75 years when she executed 
Ext. 1. She had four sons and six daughter four of whom had lost their 
husbands long age. The husband of the testatrix Manasha Charan 
Datta died in 1966. 

16. The three wtnesses examined on behalf of the prepounder are 
- the propounder himself (P.W. 1) Sushil Kumar Ghosh (P.W. 2) and Sasan- 
ka Bhowmick (P.W. 3). The evidence of P.W. 1 is that his mother Uttama 
personally went to the lawyer Soumendra Nath Mukherjee and gave instru- 
ction for writing out the wills. The lawyer prepared drafts and thereafter 
P. W. 1 got them typéd by a typist of the Sealdah Court. He proves that 
his mother executed the wills in presence of the witness and that the wills 
' were duly attested by the attesting witnesses. He admits that the wills 
were read by his mother herself and hence it was not read out to her. 


17. P. W. 2 Sushil Ghosh is a nephew of Uttama. He says that 
Uttama had a keen sense of understanding that she used to look after her 
properties herself, and that Uttama had five daughters of whom Lily 
Datta the youngest reside in the family dwelling house at 40 A,B,C Kareya 
Road. Itis also his evidence that Uttama did not read the wil! in his 
presence. P.W. 3 Sasanka is an attesting witness to the first will. He 
also does not say that the will was read over to Uttama or that she read 
it herself in his presence. He, however, says that on his query Uttama 
admitted that she was executing the will voluntarily and corsc:ously. 

18 The witnesses on behalf of the caveators are D.W. 1 Bindu 
Basini, D. W. 2 Ashalata Bose and D.W. 3 Lily Datta. They denied that 
their mother had executed the wills set up by the propounder, D.W. 1 
admittedly became a widow in 1946. She lives in house belonging 
to the testatrix without payment of rent, the house being made by brick 
walls and tin roof. It is also her evidence that the other three widowed 
sisters namely Subhasini, Provabati and Asha have beep living in the 
family dwelling house at 40, A, Kareya Road, and that due to their 
indigent circumstance the mother used to help them financially for 
their maintenance. D.W. 2 Ashalata also asserts that her mother brought 


1978 .2) CLJ] Sibdas Dutta v. Nirmal Chandra Dutta 347 


, her to the house when she became a widow and maintained her and her 
children. She also says that her sister Subhasini has also been residing at 
40 A, Kareya Road and living on the charity of her mother. D.W. 3 
Lily Datta admittedly resides in a self contained three roomed flat of the 
house with her husband who is a government employee. She says that 
Subhasini, Provabati and Ashalata all reside in the same house and 
that formerly their mother Uttama helped them financially and that 
now their sons are maintajning themselves somehow. As regards the 
other sister Padmabati, whose husband Gouranga is an attesting 
witness to Ext. lathe evidence of D.W. 3 is that Gouranga belongs 
to the camp of her brothers, that he lives at Bijoy Mukuerji Lane with 
wife in a houSe belonging to Narendra Nath Datta, but not as a 
tenant. It is also her evidence that Gouranga is unemployed. Jt was 
however, pointed out that D.W.3 has said in her evidence that her mother 
told her about execution of the wills. This is practically the sum and 
substance of the oral evidence adduced in this case. The learned Judge 
has found that the wills contained certain false recitals regarding the 
" financial standing of the daughters. It is said in the wills that they are well 
off and happily residing io their respective families so that there is no 
cause for anxiety about them. Tnese recitals stand disproved by the 
evidence already discussed above. We are satisfied from the evidence that 
three of the daughters since their widow-hood had been residing in the 
tamily of Uttama that another daughter Bindu Basini has been residing 
in a tin roof house belonging to Uttama without payment of rent and 
that they were receiving assistance from Uttama for their maintenence. 
P. W.’s 1 and 2 were constrained to admit that the mother namely Uttama 
occasionally helped the daughters. The evidence thus indicates that these 
daughters instead of being affluent were constrained to receive financial 
help from their mother. The recitals in the wills therefore, are patently 
false. The next suspicious circumstances, which the learned Judge has | 
considered is that the propounder himself having received substantial 
benefits was found to participate actively in the matter of preparation 
and execution of the wills. Mr. Mitter contended that in fact the pro- 
pounder Sibdas did not stand to derive any benefit under the will Ext. 
la and he made a grievance that the learned Judge read the evidence 
regarding Ext. 1 into the other will and thus arrived at an erronious and 
confused finding, It may be pointed out that the learned Judge did not 
say that the propounder derived benefits under both the will. He found 
that the propounder received benefits under Exhibit 1 and took an active 
part in the execution of that vill as also of Ext. la. The fact that Sibdas 
actively particigated io the matter of execution of the two wills could 
not be disputed. It was, he who took the mother to the lawyer on both 
occasion it was he who cullected the drafts and arranged for their 
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typing. He was present at the time of execution of both and it was he, 
who took mother at the time of registration as well. If these two wills 
Were the only dispositions made by Uttama then certainly it could not be 
said that participation by Sibdas in the matter of execution of the two 
wills was a suspicious circumstances at least with regard to Ext. la which 
apparently did not confer any benefitto him. Mr. Ghosh appearing for 
the respondents however contended that the two wills ought not to be con- 
sidered independently of other dispositions made by her which show a 
consistent attempt at disposing of her properties all in favour of the sons 
and in favour of one daughter who was more uffluent than the others. He 
argued therefore that the entire series of transacticns should be considered 
as a Whole to find out if the participation of Sibdas was of any conseque- 
nce or noi. We have already indicated the various deeds executed by 
Uitama since 1961. It may be useful to recapitulate the seme here, again. 
Ext. 3b dated 25.1.1961 is a deed of Arpanvama dedicating the family 
dwelling house to Sri Sri Siva appointing the four sons as sebaits after 
herself. Ext. 2 dated 28.3.1969 is a relinquishment by Uttama in favour 
ef her four sons. This relates to yet another premises namely 52 Haldar ° 
Para Road. Ext. Cand Cl both dated 11.91661 ase registered deeds 
of gift in respect of half share of 72 B, Park Street and 6 A, Meher Ali 
Road in favour of Shibdas Datta. Ext. lb is a registered will dated 
27.12.1963 in respect of certain properties at Agarpara in favour of Lily 
Datta. Ext. 3a a registered deed of gift im respect of the identical property 
in favour Of the identical person namely Lily Datta. These are some of 
the transactions that have come to light during the trial and they undou- 
btedly show that Uttama had been executing various deeds in a series in 
which the brothers were mostly to gain. Considered in that light, though 
Ext, la does not purport to confer any benefit directly upon Shibdas 
the document cannot be isolated from the series of transactions. Ext. 
Ja was a link in a chain of transactions and hence the participation of 
Shibdas in the matter of execution of Ext. la does not appear tous to 
be as innocuous or inconsequential as contended by Mr. Mitter. 


19. The next suspicious circnmstanee enunciated by the learned 
Judge is with regard to the execution of the document. We have already 
indicated the evidence on the point. Shibdas says that he took the 
mother on both occasions to the lawyer, that the mother gave instruction, 
that the draft was read by ‘the mother and that after the final typing the 
doeument was executed and attested. None of the three witnesses say 
that the documents were read over and explained to Uttama or that she 
understood the contents of the documents before executing the same. The 
evidence of Shibdas is that the wills were not read out As she had read 
the same herself P.W.2 Sushi] does not say that she read the will in 
question in his presence. Similar is the evidence of Sasanka although 
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they said that Uttama told them that she had read the same. The evide- 
nce cértainly raises some suspicions and doubts as to whether she did 
really read the wills herself and whether she was compétent to read and 
understand the import on her own. The suspicion is aggravated by the 
fact that according to the evidence of the daughters Uttama was not 
sufficiently literate to be able to read the documents far less to understand 
the same. Their evidence is that her literacy extended merely to the 
ability of writing her name and nothing more. This evidence finds 
indirect support from the manner in which her name has been signed in 
the documents. The writing indicates that it was the work of some novice 
not sufficiently acquanted with the art of writing. The nature of 
the writing cannot be attributed merely to her old age because the 
writings in the earliest of the decuments produced at the trial also show 
similar characteristics. Therefore it is clear that the writing she put on 
the wills was the best that she was capable of and they do not indicate 
the writing of a sufficiently literate person. Consequently the necessity 
of reading out the wills and explaining the same to her assumes import- 
ance, A cursory statement that she had read it herself is not sufficient. 

20. This apart, there is intrinsic evidence contained in Ext. 2 
indicating the state of health and mind of the testatrix at the relevant 
time. She states in Ext. 2 that her husband Manasha Charan Datta, 
due to old age became incapable of performing the duties of sebait and 
relinquished the office in April, 1962. Since then Uttama became the 
sebait. It is then recited that since the death of her husband in Septem- 
ber, 1966 she has been completely incapacitated due to disease, grief and 
old age. This statement clearly indicates that since 1962 and more 
particularly since 1966 she became physically and mentally crippled. This 
admission clearly affects at least the 2nd will and the registration of 
both. She was not in a proper mental and physical frame at the time. 
And this again called for clear proof of the fact that she understood 
the nature of the documents she executed. Such evidence is absolutely 
wanting. 

21. Mr. Mitter also contended that the documents were registered 
wills and that the faet of registration imports an element of genuine- 
ness to the transaction. The decision reported in AIR 1962 SC page 567 was 
referred to in this connection. It lays down that a will if registered, 
that is a esircumstance which may prove its genuineness. But this deci- 
sion also lays down that the mere fact that a will is registered, will not 
by itself be sufficient to dispel all suspicious regarding it where suspicion 
exists, without submitting the evidence of registration toa close exami- 
pation. If the evidence as to registration reveals that it was made in 
such manner that it was brought home to the testator that the 
documénts of which he was admitting execution wasa will disposing 
of his property and there after he admitted its execution, the registration 
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will dispel the doubt as to the genuineness of the will. But if the 
evidence shews that it was done in a perfunctory manner, that the officer 
registering the will did not read out over to the testator or did not satisfy 
himself in some other way that the testator knew that it was a will, the 
fact that the will was registered could not be of much value. In the 
instant suit the evidence of registration was not submitted for scrutiny. 
All that we find is that the documents are registered and nothing more. 
Shibdas does not say what happened at the registration office. Pankaj 
Kr. Bose who admittedly wrote the endorsements at the registration 
office and who identified Uttama there, was not called to the witness 
box. In such circumstances and in the absence of the evidence that it 
was brought home to the testatrix thatshe understood the implication 
and nature of the decument she was admitting, the fact that it was 
registered is inconsequential. 

22. The next suspicious circumstances is the non examination of 
witnesses who might have thrown some light as to the nature of transacti- 
on. The learned Judge feels that this was a case in which the lawyer who 
drafted the wills should have been examined. Shibdas concedes that the 
lawyer had acted on their behalf on several other eocasions and that he 
was present in Court during the trial of the suit. Since- the evidence as 

-to whether the wills were read over or explained to the testatrix is dou- 
btful if not entirely lacking, the non examination of the lawyer who 
prepared the drafts allegedly under instruction from Uttama assumes 
importance. Mr. Mitter however contends that Shibdas was a layman 
and did not realise the impertance of non examination of the lawyer. It 
was also pointed out that the lawyer himself was conducting the case of 
the propounder in the trial Court. The fact that Shibdas was a layman 
does not seem to be a matter of much moment because at the 
time when the question of examination of the lawyer arose, that is to say 
during the trial, he was certainly aeting under legal advice and not on 
his own independent judgement. Mr. Ghosh on the other hand referred 
to a decision in the case of (6) Sarat Kumari Debi v. Raj Sakhi Chand Baha- 
` dur, reported in AIR 1929 P.C., page 45. In that case the lawyer who 
drafted the will was not called as a witness. The explanation for 
the absence of the latter from the witness box was that he was 
appearing as a Vakeel for the exeeutors at the hearing of the case. A 
particular clause in the will in that case was in question. Theclause was 
held to be suspicious and one of the reasons for such suspicion was the 
non examination of the lawyer, inspite of the fast that he was acting as a 
Vokeel at the trial. ; 


23. In this connection itis also pertinent to refer tthe non exa- 
mination of Gouranga Bhushan Bose an attesting witness to Ext. La. 
This Gouranga Bhushan Bose is the husband of Padmabati. Fhe evidence 
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of Lily Datta that Gouranga resides in a house of Narendra without 
payment of rent and that he is at the moment unemployed lends some 
support te the theory that he could not possibly dis-oblige Narendra by 
refusing to be an attesting witness. His evidence if available, might 
have given some indication as to the circumstances and manner in which 
the will in question was done. It was however pointed out that Gourangs 
verified the application for grant of probate stating that he was a witness 
to the will dated 27.12.1963. The verification cannot be looked upon as 
evidence. 

24. Before leaving this aspect of the matter it may be mentioned 
that P.W, 3 Sasanka is also not an independent witness. He isa co- 
employee of the propounder Shibdas. He admits that he is a sub-tenant 
under Nirmal and that he has no receipts to show his sub-tenancy. 
Evidently his rights as a sub-tenant net being supported by any 
receipts is a precarious one. Necessarily he is interested to oblige 
Nirmal. Sushil though admittedly a relation of the parties, does not seem 
to know much of the family, for he says that Uttama had five daughters 
while it is the admitted ease of the parties that she has six daughters. 
This is the quality and calibre of the witnesses examined and we do not 
feel very much impressed by their performance. In that view of the 
matter also non examination of the other attesting witnesses and more 
particularly of the lawyer is of some consequence. 

25. The next suspicious circumstance relied on by the learned 
Judge is a statement by Shibdas in cross-examination admitting that not 
only before but also after the two wills in question his mother executed 
other wills. Mr. Mitter however drew our attention to the subsequent 
statement of Shibdas that there is no other will except the three wills. 
Shibdas has undoubtedly said so on his further cross-examination after 
recall. He was recalled seven Gays after his examination and cross- 
examination was over. Be that as it may we do not consider it proper 
to attach too much importance to this fact for the simple reason that 
no other will besides the three came to light and there was no suggestion 
that there were other wills executed by the testatrix. In this context the 
evidence of Shibdas with regard to the endorsement in the wills made by 
the Pankaj Mr. Bose at the time of registration may be considered. The 
evidence of Shibdas is that only the name of his father Manasha Ch. 
Datta was written at the registration office by Pankaj Mr. Bose and 
not the six lines, meaning thereby the hand written endorsement. This 
evidence is ambiguous and meaningless. The will Ext, la shows that a 
signature purporting to be of Manashs Ch. appears at the bottom as 
an attesting wigness. Ifthe evidence of Shibdas is believed then it would 
mean as if this name was written at the registration office which certainly 
he did not intend to say. If the evidence is disbelieved it only shows 
his anxiety to embelish. 
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26. The next important suspicious circumstance is the manner of 
disposition namely exclusion of the daughters except Lili Datta. Mr. 
Mitter argued upon a reference to a decision in the case of (7) Sushiladebi 
v. Pandit Krishna Kr. AIR 1971 SC page 2236 that if the execution of the 
will be satisfactorily proved, the fact that the testator had not bequathed any 
property to one of his children cannot make the will invalid. The deci- 
sion however further lays down that if the bequest made in the will appear 
to be unnatural then the Court has to scrutinise the evidence in support of 
the execution of the will with a greater degree of care than usual. There 
is no gain-saying the fact that some individuals do behave in an abnormal 
nanner. ‘Fheir Lordships have therefore, stated that Judges cannot 
impose their ewn standard of behaviour on those who execute wills. 
While it is true that once the probate Court is satisfied that the testator’s 
mind was clear and that he was conscious of the implications of the 
document he was about to execute, it is not the function of the Court to 
investigate whether a bequest more consonant with reason and justice 
could or could not have been made. In the instance case, we are not 
satisfied from the evidence that the testatrix knew or comprehended the 
nature of the act she was doing and consequently this goes to the very 
root of the case and shakes the foundation of the propounder’s claim. 
In any event it cannot be denied that the nature of the disposition is 
unusual, if not unnatural. This is more so because some attempt has 
been made to explain the exclusion of the daughters in the wills themselves 
and the explanation, we have already found is false. 

- 27. The next suspicious circumstance considered by the learned 
Judge is the fact that the existance of the earlier will is not referred to in 
the subsequent will dated 18.3.1968. This, we are unable to consider as 
a suspicious circumstance. The next suspicious circumstance is.said to be 
non-examination of the other attesting witnesses, It 1s not necessary that 
all the attesting witnesses need be examined. All that is necessary is to 

` prove due attestation. If the evidence is convincing such attestation 
may be proved without examination of all the attesting witnesses. In this 
case, however, we have found that in the peculiar circumstances of the 
case that Gouranga should have been examined. The other two sus- 
picious circumstances relied on by the learned Judge, namely, that a 
portion of the earlier will was net duly attested, meaning thereby the 
hand-written endorsement and the position of the Uttama’s signature in 
the wills vis-a-vis, the hand-written endorsements are not really suspicious 
circumstances at all. They prove nothing this way or the other. 


28. Having thus considered the entire evidence and the circums- 
tances of the case, we find that the wills contain certain. false recitals, 
that there is oo satisfactory evidence that she could, in fact, read the 


documents or that she had read the same, nor is there any evidence that 
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it was read out to her. There is no evidence that she comprehended 
the nature and import of the disposition. We further find that the 
disposition was rather unusual in character and that though this may not 
by itself be a sufficient ground to invalidate the will, yet read in the context 
of the falsity of the recitals to justify the unusualness, it assumes a 
suspicions character not clarified by the evidence furnished by the pro- 
pounder, We further find that some very vital and important witnesses 
have not béen examined and no explanation is forth-coming for their 
non-examination. Considering all the circumstances we are unable to 
find that the genuineness of the will has been satisfactorily proved. The 
onus that lay on the propounder has not been discharged. The appeal, 
accordingly, should fail. 

The appeal is dismissed. We make no order as to costs. 

Sen, J. : I agree. 

P. R. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision: January 31, 1978 
Shiv Prasad Sharma ook a ive Petitioner 
Versus 

Union of India & Ors. or Respondents* 

Reversion to former post, if justified— Absorption against a permanent 
vacancy, whether brings the previous post to an end. 

Petitioner was appointed as Khalagi in the Kanchrapara Workshop 
on March 11, 1965. He was confirmed in the said post on May 1, 1969 
and he became eligible for promotion to class Il] cadre comprisiag 25%of 
the posts of typists, clerks and ticket collectors. He went through 
several tests for the post of a typist and he was finally declared selected 
and promoted by the establishment order dated September 14, 1971. He 
joined the post of typist grade II on September 16,1971 and he was 
absorbed permanently in that post with effect from April 10, 1974. 
Thereafter in 1975 some outsider typists were recruited and an order 
was passed by the respondent reverting the petitioner to the post of an 
electric fitter. Petitioner challenged the order by writ petition under 
Art. 226 of the constitution of India and obtained the Rule. Respondent 
Personel Officer contended that the petitioner had been appointed as a 
typist on ad hoc basis and subsequently was absorbed against a working 
post of typist according to his turn and that his turn did not arrive yet. 

HELD ? The order dated April 10, 1974 stated that sharma (the 
petitioner) typist grade II was absorbed against a working post of typist 

*Civil Rule No. 11689 (w) of 1976. 
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gr. Il and posted vice Halder who was promoted to gr. I. The order dated 
April-JO, 1974 is an unconditional order. By the order dated April 10, 1974 
when the petitioner was absorbed against a parmanent vacancy of the post 
of ‘typist gr. II his previous post of khalasi came to an end and it could 
not be said that his absorption was not against 25% quota reserved 
for class IV staff. 

In the result the rule is made absolute. 


Case referred to :— 
(1) CR 1990 (w) of 1970 unreported. 
Saktinath Mukherjee, Madhusudan Banerjee and 
<5. P. Sahay ; pei oes for the petitioner 
Prasanta Kumar Ghose ; ... for the respondents 

The judgment of the Coutts was as follows : :— 

This Rule is directed against an order of reversion dated 9.6.76 
passed by the Workshop Personnel Officer, Kanchrapara by which the 
petitioner who was previously absorbed as typist-Gr. IL in the scale of 
Rs. 260-400/- was reverted to the post of B.T. Electric Fitte. in the scale — 
of Rs. 210-290/-. 

2. The petitioner was appointed as “Khalasi” in the Kanchrapara 
Workshop in the Eastern Railway on the {ith of March, 1965, Being 
confirmed in th: said post with effect from Ist May, 1969 the pstitioner 
became eligible for promotion to class-III cadre comprising 25% of the: 
posts such as typist, clerk, commercial clerk and ticket collector. The 
qualification that was prescribed for promotion as typist gr. II was that, 
the candidate should have a minimun typing speed of 40 w.p.m. the peti- 
tioner had acquired his prescribed typing speed. He had to undergo a 
series of tests beginning from the speed test on 25th of January, 1971 and 
ending with the oral test on 9th September, 1971 before finally 
declared selected and promoted by the establishment order dated 
14.9.72 issued by the Workshop Personnel Officer, Eastern Railway, 
Kanchrapara. On and from 16th September, 1971, the petitioner 
joined the said post of typist Gr. II. After having rendered non- 
fortuitous service starting from 16.9.71, the petitioner was absorbed 
permanently against the working ‘post of typist gr. II in the office of the 
Superintendent, Workshop with effect from lOth of April, 1974. He was 
posted vice one Shri S. K. Halder promoted as typist gr. I from his post 
of typist gr. H- It is alleged that the Superintendent, Workshop recruited 
locally between January 1975 and April 1975 three lady typists in gr. II 
who were junior tothe petitioner. Thereafter the impugned order was 
passed by which the petitioner was reverted to the post of Electric 
Fitter. It is stated in the petition that from the date of jhe petitioner’s 
joining to the post of typist on and from 16th September, 1971 
he has been given five increments during the last five years and his present 
increments during the last five years and his present basic pay is Rs. 295/- 
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in the scale of Rs. 260-400/-. The petitioner being aggrieved by the said 
order of reversion moved this court under Art. 226 of the Constitution 
and obtained the present rule on 6.9.76. An interim injunction was also 
granted by which the operation of the impugned order was stayed. An 
affidavit-in-oppesition has been filed on behalf of the respondent No. | 
and affirmed by Hrishikesh Das Sharma workshop personnel officer 
wherein it is stated that the petitioner who was appointed to officiate as 
typist gr. II with effect from 10.4.72 on ad hoc basis and on the terms and 
conditions mentioned above, was first posted as leave Reserve typist gr. II 
against a Leave Reserve post of typist and subsequently absorbed against 
a working post of typist gr.II vide estt. Order dated 10.4.74 according to 
his turn. This did not confer upon him any claim of his being absorbed 
against 25% vacancies reserved for class IV staff as his turn for absorption 
against 25% quota did not come, no office order treating him as absorbed 
against 25% vacancies of the typist gr.II was issued. 
3. Mr. Mukherjee, appearing on behalf of the petitioner contended 
that by an order dated 14.9.71 the petitioner was promoted as L. R. typist 
` against an existing vacancy. In the order it is stated that the promotion 
of the petitioner to the post of typist gr. II is made temporarilly as .stop 
gap arrangement subject to the replacement when Railway service commi- 
ssion candidate or approved typist’ from other division become available 
or absorption in future vacancies against 25% quota for class IV staff 
whichever is earlier. By an order dated 10th April, 1974 which is ann- 
exure H to the petition, it is stated that S. P.Sbarma, L. R. typist gr. II 
in the scale of Rs. 260-400/- attached to S. W. S. Office/K. P. A. is absor- 
bed against a working post of typist gr. II at his present pay and grade 
and posted vice Shri S. K. Halder who was promoted to officiate as 
typist gr. I on a pay of Rs. 380/- per month in the scale of Rs. 330-560/-. 
According to Mr. Mukherjee when the petitioner was absorbed in terms 
of the previous order against a permanent vacancy, he could not be rever- 
ted without following the procedure laid down under Art. 311(2) of the 
Constitution. Reliance was placed upon an unreported decision of 
this court dated 31.1.73 passed in C. R. 1990 (W) of 1970. In that deci- 
sion the word ‘‘absorption” has been costrued. It has been held that it 
would mean the petitioner’s existence us an officer in T. R. A. C. lost its 
existence when it was the appointment in terms of the said circular”. 
By an order dated 10th April, 1974 when the petitioner was absorbed 
against the working post of typist gr. II his previous post of Khalasi came 
to an end. Jtis true that his previous appointment by an order dated 
14.9.71 was a stop gap arrangement and it did not confer upon him a 
right to hold that post but after he was absorbed by an order dated 10.4.74 
against a permanent vacancy it could not be said that his absorption 
was not against 25% quota reserved for class IV staff. The order 
dated 10th Octeber, 1974 isan unconditional order and nowhere it is 
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stated that the petitioner’s absorption was on ad hoe measure as made 
out in the affidavit-in-opposition. 

4. In the result, this Rule is made absolute. The impugned order 
of reversion is quashed. Let a writ of Mandamus be issued commanding 
the respondents not to give effect to the said impugned order dated 9th 
June, 1976. There will be no order for costs. 

Prayer for stay of operation of the order is refused. 

P. R. 





[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr, Justice Murari Mohan Dutt and Mr. Justice 
Dhiresh Chandra Chakravarti 
: Deeision: August 30, 1978 
Indian Overseas Bank Ltd. A ae ... Petitioner 
Versus 
Thermolith Products Private Ltd. & Ors. -> ... Opposite parties 


Misjoinder of parties-—-Code of Civil Procedure — Order 1 Rule 3 and’ ; 


Rule 3A.—Joinder of Causes of action, Order 2 Rule 6—Jurisdiction of 
Court— Leave under sec. 20(b). 

Plaintiff bank instituted a suit against the defendants nos, l to 8 for 
recovery of about Rs. 81,000/- advanced by the plaintiff to defendant No. 1 
a Company of which defendants Nos. 2, 3 and 4 were Directors. Defendant 
No. 6 assigned to the plaintiff certain direct bills drawn by the defendant 
No. 6 on the defendants Nos. 7 and 8 in liquidation of the habilities of the 
defendant No. | to the plaintiff. Defendant No. 5 guaranteed due repay- 
ment to the plaintiff upto Rs. 60,000/- in the event of the plaintiff not 
receiving payment from defendants Nos. 7 and 8. Plaintiff alleged that 
the defendants Nos. 7 and 8 refused to pay any amount in respect of the 
said direct billsson the ground that no sum was due by them under 
those bills. These two defendants also contended that the suit was not 

‘maintainable against them (1) in view of the provision of Order 1 Rule 
3 of the Code of Civil Procedure they were wrongly joined in the suit 
and (2) that the Court had no jurisdiction as those defendants did not 
reside nor did they carry on business within the jurisdiction of the Court. 

-The Subordinate Judge, Alipore held that the defendants Nos. 7 and 
8 had been wrongly added and directed the plaintiff to elect as to which 
of the defendants Nos. 1 to 8 it would proceed against. The plaintiff 

applied to High Court challenging the order of the Subordinate Judge 
and obtained a Rule. 

HELD: According to the provisions of Order 1 Rule 3 of C.P.C 
in order to support the joinder of the defendants Nos. 7 and 8, two condi- 
tions must be fulfilled, namely (1) whether the right to relief agaiust 

*Civil Revision Case No, 4213 of 1974. 
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the satd defendants can be said to be in respect of or arising out of the same 
act or transaction or series of acts and transactions and (2) whether any 
common question of law or faet would arise if separate suits were brought 
against them. The right to relief claimed by the plaintiff against the defen- 
dants Nos. 1 106 is based on the loan transaction between the plaintiff 
and the defendant No. { but that against the defendants Nos. 7 and 8 is 
based on the assignment by the defendant No. 6 to the plaintiff of bills 
payable by the defendants No. Y and 8 to the defendant No. 6. The two 
transactions are completely different. No common question of law or 
fact would arise between the plaintiff and the defendants Nos. 1 to 6 on 
the one hand and the plaintiff and the defendants Nos. 7 and 8 on the other 
The eause of action against the defendants Nos.7 and 8 is completely 
different from that against the defendants Nos. 1 to 6. The provision of 
Order | Rule 3 of the Code of Civil Procedure is not applicable. The 
defendants Nos. 7 and 8 have been wrongly joined in the sult. 

Order 1 Rule 3A provides that when it appears to the Court that 
any joinder of defendants may embarrass or delay the trial of the suit, 
the Court may order seperate trials. But unless the joinder of the defene 
dants is a proper joinder, the provision of Rule 34 will not apply. 
Similarly Order 2 Rule 6 contemplates proper joinder of causes of action 
and not improper joinder of causes of action. , 

As the defendants Nos. 7 and 8 carry on business outside the jurisdic- 
tion, the Court has no jurisdiction to try the suit against these defendants. 
However if the plaintiff elects to proceed against the defendants Nos. 6, 7 
and 8 and can prove that the defendant No. 6 carries on business within 
the jurisdiction of the Court below, the plaintiff will be at liberty to pray 
for leave for proceeding against the defendants Nos. 7 and 8 under sec. 
20(b) of the Code of Civil Procedure. 


B. C. Dutt and P. K. Bose sa .. Jor the Petitioner 
G. S. Rawat ae d ... for the Opposite party No. 8 
Shyamal Sen bg . for the Opposite party No.7 


The judgment of the sept was as follows :— 


Dutt J. : This Rule is at the instance of the plaintiff, the Indian Over- 
seas Bank Ltd., and it is directed against order No. 116, dated July 27, 1974 
of the Subordinate Jugde, First Court, Alipore. By the said order, it 
has been held by the learned Subordinate Judge that the defendants nos. 
7 and 8 have been wrongly added as parties to the suit. The learned 
Subordinate Judge has directed the plaintiff bank to eleet as to which 
of the defendants nos. 1 to 8 it would proceed against. 

2: The suit out of which this Rule arises is one for the recovery of 
the sum of R$}. 80,967.78 advanced by the plaintiff bank to the defendant no, 
1, a company, of which the defendants nos. 2 te 4 are the Directors. The 
defendant no. 6 assigned to the plaintiff certain direct bills drawn by the 
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defendant no. 6 on the defendants nos. 7 and 8, in liquidation of the 
liabilities of the defendant no. 1 to the plaintiff. The defendant no. 5 is 
the surety and he executed a letter of guarantee in favour of the plaintiff 
thereby guaranteeing due repayment to the plaintiff up to a sum of Rs. 
60,000/- in the event of the plaintiff not receiving payment from the 
defendants nos. 7 and 8. It is the case of the plaintiff that in spite of repea- 
ted demands the defendants nes. 7 and 8 have refused to pay any amount 
in respect of the said direct bills alleging that no sum was due by them 
under those bills. Upon the said allegations, the plaintiff impleaded the 
said defendants nos 7 and 8 in the suit. 

3. The defendant no. 8 raised a preliminary objcetion as to the ma- 
intainability of the suit against it and also the jurisdiction of the Court. 
It was contended on behalf of the defendant nos. 7 and 8 that in view of 
the provision of Order 1, rule 3 of the Code of Civil procedure, they 
were wrongly joined in the suit. Further, it was contended that ag they 
did not reside and carry on business within the jurisdiction of the Court, 
the Court could not try the suit as against them. The learned Judge 
upheld the contentions of the defendants nos. 7 and 8 and, as stated 
above, directed the plaintiff to elect as to against which of the defendants 
it would proceed in the suit. Hence this rule. 

4. The principal question that is involved in this Rule is whether 
the defendants mos. 7 and 8 have been wrongly joined in the suit as con- 
tended on their behalf. Rule 3 of Order 1 of the Code of Civil Proce- 
dure provides that all persons may be joined as defendants against whom 
any right to relief in respect of or arising out of the same act or transac- 
tion or series of acts or transactions is alleged to exist, whether jointly, 
severally or in the alternative, where, if separate suits were brought agai- 
nat such persons, any common question of law or fact would arise. In 
order to support the joinder of the defendants nos. 7 and 8, twe condi- 
tions must be fulfilled, namely, (1) Whether the right to relief against 
the said defendants can be said to be in respect of or arising 
out of the same act or transaction or series of acts or transaction 
and (2) whether any common question of law or fact would arise if 
separate suits were brought against them. The right to relief claimed 
by the plaintiff against the defendants nos. 1 to 6 is based on the loan 
transaction between the plaintiff and the defendant no. i. On the 
other hand, the right to relief claimed by the plaintiff against 
the defendants nes. 7 and 8 is based on the assignment by the 
defendant no. 6 to the plaintiff of certain direct bills payable by the 
defendants nes. 7 and 8 to the defendant no. 6. These two transactions 
are completely different and one has noconnection with the other. 
It is difficult to say that the right to relief as claimed by the plaintiff 
against the defendants including the defendants nos. 7 and 8 arises out of 
the same act or transaction or series of acts or transactions. Moreover, 


~ 
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no common question of law or fact would arise between the plaintiff and 
the defendants nos. | to 6 onthe one hand and the plaintiff and the 
defendants nos. 7 and 8on the other. The cause of action against the 
defendants nos. | to 6 is different from that against the defendants nos. 
7and 8. So far as the defendants nos. I to6 are concerned, the cause 
of action is the advancement of the loan by the plaintiff to the defendant 
no. | and failure of the defendant no. 1 to repay the same to the plaintiff. 
On the other hand, the cause of action against the defendants nos. 7 
and 8 is the assignment fo the plaintiff by the defendant no. 6 of certain 
direct bills payable by the defendants nos. 7 and 8 and the failure of the 
defendants nos. 7and8 to pay the said bills. The cause of action 
against the defendants nos. 7 and 8 is completely diferent from 
that against the defendants nos. i to 6. The facts which are to 
be proved and enquired inte so far as the defendants nos.. 7 and 8 are 
concerned will be quite different from those in respect of the defendants 
nos. l to 6. The bills which have been assigned by the defendant no. 6 


. tothe plaintiff relate to the price of certain goods alleged to have been 


supplied by the defendant no. 6 to the defendants nos. 7 and 8. The 
plaintiff has to prove that the said goods were supplied and that the 
defendants nos. 7 and 8 have not paid the price thereof. In this connecti- 
on, it may be stated that the defendant nos. 7 and g have inter alia denied 
that any sum is due by them on account of the said bills. Thus it appe- 
ars that the provision of Order 1, rule 3 of the Code of Civil Procedure 
is not applicable for the purpose of the joinder of defendants nos. 7 and 
8 along with other defendants. The learned Judge, in our opinion, has 
rightly held that the defendants nos. 7and8 have been wrongly joined 
in the suit. 

5. Ithas been urged by Mr. Bankim Chandru Dutt, learned 
Advocate appearing on behalf of the plaintiff petitioner, that in view of 
the provision of the New Rule 3A inserted by the Code of Civil Proce- 
dure (Amendment) Act, 1976, the suit may be separately tried against the 
defendants nos. 1 to 6 aud defendants nos. 7 and 8. Rule 3A provides 
that where it appears to the Court that any joinder of defendants may 
embarrass or delay the trial of the suit, the Court may order separate 
trials or make such other order as may be expedient in the interest of 
justice. It is contended by Mr. Dutt that the words “any joinder” in 
rule 3A includes also a wrong joinder of a defendant. We are unable to 
accept the contention. In our opinion, unless the joinder of the defendants 
is a proper joinder, the provision of rule 3A will not apply. A suit cannot 
be tried against a person who has been wrongly joined. When a person is 
joined in the suié as a defendant without any eause of action against him, 
the suit will not be maintainable against him. In such a case, there can- 
‘not be any question ef joint or separate trials against such person. 
Similarly, Order 2, rule 6 of the amended Code provides that where it 
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appears to the Court that the joinder of causes-of-action in one suit may 
embarrass or delay the trial or is otherwise inconvenient, the Court may 
order separate trials or make such other order as may be expedient in 
the interests of justice. Rule 6 also contemplates proper joinder of 
causes-of-action and not improper or wrong joinder of causes-of-action. 
In these circumstances, the contention made on behalf of the petitioner 
is without any substance and is rejected. 

6. It has been held by the learned Judge that the defendants nos. 
7 and 8 carry on their business outside the jurisdiction of the Court. 
There is no averment in the plaint that the goods in respect of the dis- 
puted bills were supplied to the defenedants nos. 7 and 8 within the 
jurisdiction of tae Court. The endorsement of the said bills ia favour of 
the plaintiff by the defendant no. 6 was also made outside the jurisdic- 
tion of the Court. In these circumstances, it has been held by the learned 
Judge that the Court has no jurisdiction to try the suit as against the 
defendants nos. 7 and 8. In view of the said finding of the learned Judge 
it is difficult to appreciate how the learned Judge could put the plaintiff ` 
to election as to against which of the defendants it would proceed in the 
suit. Mr. Dutt submits that if separate suits had been brought against 
the defendants nos. 7 and 8, the defendant no. 6, the assignor of the bills 
would also be a necessary party. It is also submitted by him that the 
defendant no. 6 has its factory within the jurisdiction of the Court below, 
and accordingly, in view of the provision of section 20(b) of the Code 
of Civil Procedure, the suit can be proceeded with against the defendants 
nos, 7 and 8 with the leave of the Court. Ia our opinion, if the plaintiff 
ultimately elects to proceed against the defendants nos. 6, 7 and 8 and 
can prove that the defendant no. 6 earries on business within the jurisdic- 
tion of the court below, the plaiatiff will be at liberty to pray for leave for 
proceeding against the defendants nos. 7 and 8 under section 20\b). If any 
leave is prayed for by the plaintiff, the court below will consider the 
same. The plaintiff, however, shall make the election within three weeks 
from the date of arrival of the records in the court below. 

7. Subject to the observation made above, this Rule is discharged. 
There will, however, be no order for costs. 

Chakravarti, J. : X agree. 

P. R. 
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[ SPECIAL JURISDICTION (INCOME TAX) ] 
Before Mr. Justice Samarendra Chandra Deb and Mr. Justice 
Dipak Kumar Sen 
Decision: December 2, 1975 
Commissioner of Income Tax isi se ... Applicant 
Versus 

Eastern Equipment and Sales Ltd. ae ... Respondent* 

80% shares of the assessee-company held by two public limited 
companies—Whether shares are held by the public— Whether the assesee 
company can be said to be a company in which public are substantially 
interested—Section 2(18), Section 104 of the Income Tax Act, 1961. 

The assessee is a limited company in which two other limited 
companies, namely, Messrs. Western Bengal Coal Fields Lid. and 
Messrs. Central India Coal Fields Ltd. held 80% of the shares at the 
material time. The share-holders of the said two holding companies 
were inter alia, the Unit Trust, some Scheduled Banks, the Life 
Insurance Corporation and other Insurance Companies. For the assess- 
.ment year 1962-63 the Income Tax Officer levied additional super-tax under 
Section 104 on the grounds that the assessee-company was not a 
company in which the public were substantially interested within the 
meaning of Section 2(18) of the Income Tax Act, 1961. On appeal, 
the Appellate Asstt. Commissioner accepted the contention of the 
assessee. On further appeal before the Tribunal by the Revenue, the 
Tribunal came to the conclusion that the assessee was a company in 
which public were substantially interested. 

On a reference at the instance of the Revenue— 

HELD: If it was found that the public were, in fact, substantially 
interested in the holding companies and if it was held that the holding 
companies were companies within the meaning of Section 2(18) of the 
Income Tax Act, 1961, then it would follow that the shares of the assessee 
company were held by the public and the assessee Company would be a 
public limited company within the meaning of that section. 

Cases referred to :— 

(1) Shree Chandeo Sugar Mills Ltd. v, Commissioner of Income Tax, 
Bom., 41 ITR 667 

(2) Indian Hume Pipe Co. v. Commissioner of Income Tax, 74 ITR 
760 

(3) Commissioner of Income Tax, Bombay y. Scindia Steam Naviga- 

` tion Co. Ltd.,42 ITR 589 

(4) Pilani Investment Corporation Ltd. v. Commissioner of Income 
Tax (Central), Cal., 89 ITR 53 

{5) The Incagne Tax Officer, ‘C’ Ward, Companies Dist. I, Calcutta & 
Others v. Padmavati Raje Cotton Mills Ltd. (Unreported) 

*Income-tax Reference No. 75 of 1971. 


362 Commr. of I-Tax v. Eastern Equipment & Sales Ltd. [1978 (2) CLJ 


B. L. Pal and P. K. Majumdar bed sa for the Applicant 
Dr. D. Pal and R. Murarka te .. for the Respondent 
The judgment of the Court was as follows :— i 

Sen, J. : In this Reference under Section 25611) of the Income- 
tax Act, 1961 at the instance of the Commissioner of Incom-tax the 
question which arises for determination is whether the assessee Eastern 
Equipment and Sales Limited, in the assessment year 1962-63, came with- 
in the mischief Section 104 of the Act. 

2. The facts admitted and/or found ‘are that the assessee is a 
limited company in which two other limited companies, namely, Messrs. 
Western Bengal Coal Fields Limited and Messrs. Central India Coal 
Fields Limited held 80% of the shares at the material time. The share- 
holders of the said two-holding companies were, inter alia, the Unit Trust, 
some Scheduled Banks, the Life Insurance-Corporation and other Insu- 
rance Companies. A list of the share-holders in the said two holding 
companies has been annexed to the statement of case being annexure “A”. 


3. Inthe assessment year in question the assessee had declared - 


only Rs. 22,500/- as dividend, whereas if Section 104 of the Income-tax 
Act, 1961 was applicable the assessee should have declared 60% of its 
distributable surplus, namely, Rs. 60,737/- 

4. Inthe proceedings under Section 104 before the Income-tax 
Officer it was contended that the assessee was a public limited company 
in which the public were substantially interested within the meaning of 
Section 2 (18) of the Income-tax Act, 1961. The contentions of the asse- 
ssee were rejected and additional super-tax under section 104 was levied. 

5. On appeal it was held by the Appellate Assistant Commissioner 
that the assessee was a company in which the public were substantially 
interested. The Appellate Commissioner relied on the decision of the 
Supreme Court in the case of (1) Shree Changdeo Sugar Mills Limited v. 
Commissioner of Income-tax, Bombay, reported in 41 Income-tax Reports, 
page 667 and allowed the appeal. 

6. The Revenue preferred a further appeal to the Tribunal. It was 
submitted on behalf of the Revenue before the Tribunal that the public 
were not substantially interested in the assessee iaasmuch as the assessee 
company had been described in the Report of the Monopolies Enquiry 
Commission as being a company under the Birla group and further the 
said two holding companies were also described in the said Report as 
belonging to that group. In support reliance was placed on a decision of 
the Bombay High Court in the case of (2) Indian Hume Pipe Co. v. Commi- 
ssioner of Income-tax, reported in 74 ITR 760, 

7, It was contended by the assessee on the oth@r hand that the 


assessee was a company within the meaning of section 2(18) of the |! 


Act and as such the decision of the Bombay High Court had no 
application. 
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8. The Tribunal came to the conclusion that the assessee was a 
company in which the public were substantially interested. 

9. It was found by the Tribunal that the contents of the Report of 
the Monopolies Enquiry Commission were not relevant inasmuch as the 
shares of the holding companies were quoted in the Stock Exchange and 
there were frequent changes in such shareholding. The commission 
started functioning only in May, 1964 whereas the relevant assessment 
year was 1962-63 of which the previous year was even earlier. The Trib- 
unal held that the shareholdings in the said two holding companies at the 
relevant time could not be related to the said Report. 

10. The Tribunal concluded that there was no material before it 
to disturb the findings of the Appellate Assistant Commissioner that the 
two holding companies were public companies within the meaning of 
section 2(18) of the Income-tax Act, 1961. 

11. The question which has been referred to us from this order 
of the Tribunal is as follows :— 

“Whether, on the facts and in the circumstances of the case, the 
assessee Was a company in which the public were substantially intere- 
sted within the meaning of section 2(18) of the Income-tax Act, 1961 
in view of 80% of its shares being held by the two companies, Western 
Bengal Coal Fields Ltd. and Central India Coal Fields Ltd. ?” 

Mr. B.L. Pal, learned Counsel for the Revenue, contended before us at 
the hearing that the Tribunal had proceeded only on the basis that the 
two holding companies were public limited companies within the meaning 
of the Companies Act, 1956 and that the Tribunal did not apply its mind 
to the question whether the public in fact were substantially interested 
in the said two holding companies. Even assuming that this particular 
question had not been referred, on the authority of the well known de- 
cision in the case of (3) Commission of Income-tax, Bombay v. Scindia 
Steam Navigation Co. Ltd., Mr. Pal contended that the question how 
being agitated by him was in issue before the Tribunal and could be stated 
to be one of the aspects of the question actually referred. 

12. Mr. Pal, however, did not dispute that if it was found that the 
public were in fact substantially interested in the said two holding com- 
panies and if it was held that they were companies within the meaning of 
section 2(18) of-the Income-tax Act, 1961, then it would follow that the 
assessee was also a public company within the meaning of that section. 


13. This proposition is concluded by the decision of the Supreme 
Court reported in 41 ITR at page 667 as aforesaid and also by another 
decision of the Supreme Court in the case of (4) Pilani Investment Cor- 
poration Ltd. ý% Commissioner of Income-tax (Central), Calcutta, reported 
in 89 ITR 53. In an unreported decision of this Court in Appeal No. 117 

1971 (5; (The Income tax Officer, ‘C’ Ward, Companies Dist. I. Calcutta 
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& others v. Padmavati Raje Cotton Mills Ltd.) the same point has been 
decided. 

14. Dr. Debi Pal learned counsel on behalf of the assessee relied 
on the aforesaid decisions in support of his contentions. He further 
contended that in the instant case there was specific finding of the Tribu- 
nal that the two holding companies were companies in which the public 
were substantially interested and that they came within the ambit of 
section 2(18) of the Income2-tax Act, 1961 and thatas such the question 
is a question of fact which has been concluded by the finding of the 
Tribunal. ` 

15. It appears to us that the contentions of the assessee should 
succeed in the instant case. We find that complete lists of the shareholders 


of the two holding companies were before the Tribunal and were considered. 


It further appears that the only evidence adduced by the Revenue before 
the Tribunal, namely, the Report of the Monopolies Enquiry Commission 
was rej.cted by the Tribunal. The Tribunal upheld the finding of the 


Appellate Assistant Commissioner. and noted that the Revenue had never . 


contended that the two holding companies were not companies in which 
the public were substantially interested before the Appellate Commi- 
ssioner. 7 

J6. The above fiindings of the Tribunal have not been challenged 
as perverse or as based on no evidence or irrelevant evidence. 

17. In this view we answer the question referred to us in the 
affirmative and in favour of the assessee. There will be no order as_ to 
costs. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee-and Mr. Justice 
B. C. Ray 

Decision : September 14, 1978 

Prasanta Kumar Bose and others pe 

Versus 
Director of Secondary Education, West Bengal and others ... Respondents” 
Superannuation— Time limit for application for extension of service— 
Management of Recognised Non-Government Institutions (Aided and un- 
aided) Rules 1969— Circular No. 2i dated December 12, 1952 of Board of 
Secondary Education— Violation of natural justice— Recording of reasons 
in the order. i 
P. K. V. H. S. school isan unaided institution recognised by the 
* Appeal from Original Order No. 661 of 1978. 


Appellants 
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West Bengal Board of Secondary Education. Appellants claim to be 
members of the Managing Committee of the said school. Respondent No. 
3 had been the Headmaster of the said school. He had attained the 
age of superannuation on November 30, 1974 but he was granted three 
successive extensions of service by the Managing Committee. On June 
21, 1977, he made an application to the Secretary of the said school for 
extension of service for one year from December 1, 1977. On October 
15,1977 he made an application to the Director of Seeondary Education 
for granting him extension for one year. District Inspector of Schools 
recommended the extension for one year. On October 29, 1977, the 
Managing Committee resolved not to entertain the application for extene 
sion on the ground that it was belated. On November 15, 1977, Director 
of Secondary Education passed an order extending the period of service 
of the Headmaster from December 1, 1977 to November 30, 1978. Appe- 
Nants obtained a Civil Rule challenging the said order of the Director 
but subsequently the Rule was discharged. Against the judgment, Appe- 
Hants then preferred this appeal under cl. 15 of the Letters Patent. 
Appellants contended (1) that the Headmaster had not applied for exten- 
sion at least six months before the previous extension as required by the 
circular no. 21 dated December 12, 1952, (2) that the Director did aot 
give them any opportunity of hearing before granting extension of service 
and (3) that the Director did not record his reasons for the extending of 
the service by one year. 

HELD: Management of Recognised Non-Government Institutions 
(Aided and unaided) Rules, 1969 does not prescribe any time limit for 
application for extension of service and the circular No. 21 dated December 
12, 1952 issued by the Board of Secondary Education cannot over-ride or 
modify the said statutory Rules. Requirement of the said circular cannot 
be considered mandatory. The said circular does not apply to the present 
case. 

Further that the records indicate that all relevant papers were placed 
before the Director of Secondary Education before he passed the order gran- 
ting extension of service of the Headmaster. In the facts of the case there 
was no failure of justice because of absence of any final notice upon the 
appellants, Therefore the impugned order of the Director cannot be struck 
down. 


Further that although sub-rule (3) of rule 28 of the Management of 
Recognised Non-Government Institutions (Aided and unaided) Rule, 1969 
does not expressly require the Director to record the reasons in his decisions, 
Yet having regard to the nature of his statutory powers and the consequences 
thereof, the Director is required to briefly record his reasons in order to show 
that he applied his mind and did not act arbitrarily. It is incumbent upon 
the Director to record briefly his reasons for allowing the representation of 
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a teacher and for over-riding the decision of the Managing Commi- 
ttee. 

In this case the Director did not record his reasons in his order. Con- 
sidering all the circumstances, however, it would be futile at this stage to 
remit the question of extension of service of the Headmaster, which expires 
on November 30, 1978, to the Director. The appeal is dismissed, 

Bhagabati Prosad Banerjee, Parimal Das and 


B. Chakraborty Sve ...for appellants 
J. K. Banerjee and Amitava Dutta ... ... for respondents nos. 1, 2 & 5 
A. K. Lahiri... , ...for respondent no. 4 
Amitava Chowdhury PS : ...for respondent no. 3 


The judgment of the Court was as follows :— 

Mookerjee, J.: Purba Kalikata Vidyatan Higher Secondary 
School for Boys is an aided institution recognised by the West 
Bengal Board of Secondary Education. The appellants claim to be the 
members of the Board of Trust of the Beliaghata Chhatra Sansad and 
also the members of the Managing Committee of the said school. 
The respondents dispute the right of the appellants to function as the 
Managing Committee of the said school. The said question is the 
subject-matter of another Civil Rule and we are not required to decide 
whether or not the appellants are entitled to still function as the 
Managing Committee of the said school. Shib Charan Bhattacharya, 
the respondent No. 3, bad been the Head Master of the said Purba 
Kalikata Vidyatan Higher Secondary School for Boys. On 30th 
November, 1974, he had aitained the age of superannuation but he was 
granted three successive extensions of service by the Managing Committee 
of the school. The District Inspector of Schools, Secondary Educa- 
tien Calcutta by his Memo No. 835/G dated 15th October, 1977 had 
conveyed the approval to the extension of the service of Shib Charan 
Bhattacharya from Ist December, 1976 to 30th November, 1977. The 
District Inspector of Schools (SE) Calcutta in the said memo had stated 
that the case for further extension of his service should be submitted 
at least six months before he completed the said term of extension. He 
Should in no case be allowed to continue in his service after he completed 
the 65 years of age. 

2. On June 21, 1977 Shib Charan Bhattacharya, the respondent 
No. 3, made an application to the Secretary of the Purba Kalikata Vidya- 
tan Higher Secondary School for Boys praying that steps might be taken 
to extend his service for the fourth term for a further period of one year 
with effect from Ist December, 1977. He annexed a medical certificate 
to his said application. The Managing Committee, however, did not 
immediately take up the said application of the respongent No. 3 for 
consideration. On October 15, 1977 the respondent No 3 made an 
application to the Director of Secondary Education, Gonernment of West 
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Bengal for granting him extension of service for a period of one year 
from Ist of December, 1977. The District Inspector Schools, Secondary 
Education Calcutta had recommended that the services of the respondent 
No. 3 be extended for one year. 

3. On 29th October, 1977, the appellants as the Managing Com. 
mittee of the aforesaid school had resolved not to entertain the appli- 
cation for extension of service made by the respondent No. 3. The 
sole ground for refusal was that the respondent No. 3 did not submit 
his application for extension of service for the fourth term at least six 
months before the expiry of his previous term of extension. In the 
second paragraph of the said resolution dated 29th October, 1977 it was 
alleged that the respondent No. 3 had refused to obey ad-interim order 
of this Court dated 11th October, 1977. Therefore, the respondent No. 
3 was directed to proceed on leave on full pay till 31st October, 1977. 
The Additional Deputy Director of Public Instruction, Secondary Educa- 
tion, West Bengal by his Memo dated November 17, 1977 forwarded to 
the Secretary and the Head Master of the said school the following 
order dated 15th November, 1977 passed by the Director of Secondary 
Education West Bengal : 

Considering the contention of the Secretary and Sri Shib Charan 
Bhattacharyya, Head Master, Purba Kalikata Vidyatan for Boys, 
Calcutta,along with other documents, the services of Sri Bhattacharyya 
as Head Master of the aforesaid school can be extended for period 
from 1-12-77 to 30-11-78 in terms of Rule 28(3) of the Government 
Order No. 1598-Edn (S) dated 15.7.69 read with Government Order 
No. 41-Edn. (S) dated 8.1.74 and No. 941-Edn {S) dated 7.6.76 (regard- 
ing Rules for Management of Recognised Non-Govt. Institutions 
(Aided and Un-aided) 1969). 

4. On November 28,1977 the appellants obtained Civil Rule No. 
5808 (w) of 1977 inter alia challenging the said order of the Director of 
Secondary Education Government of West Bengal by which the service 
of the respondent No. 3 was extended up to November 30, 1978. His 
Lordship The Honble Mr. Justice Amiya Kumar Mookerji discharged 
the said Rule. The appellants, being aggrieved, by the said judgment 
has preferred this appeal under clause 15 of the Letters Patent. Mr. 
B. P. Banerjee, learned advocate for the appellants, has submitted before 
us that the Circular No. 21 dated December 12, 1952 issued by the Board 
of Secondary Education, West Bengal was applicable in the matter of exten* 
sion of service of the respondent No. 3. The respondent No.3 admittedly 
did not apply for the fourth extension of his service atleast six months 
before the expiry of his previous extension, therefore his extension 
application was not at all entertainable. Secondly, Mr. Banerjee, has 
submitted that the Director of Secondary Education did not give any 
opportunity of hearing to the Managing Committee of the School before 


’ 
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granting extension of serviee to the respondent No. 3 for a term of one year 
from Ist of December, 1977. The Director of Secondary Education in 

his impugned order dated November 15, 1977 made an error apparent on 

the face of the record when he stated that he had considered the conten- 

tion of the Secretary. Iu fact, the Secretary or the Managing Committee 

of the schoo! was not given any opportunity to make either written or 

oral submissions before the Director of Secondary Education, West Bengal. 
Lastly, Mr. Banerjee submitted that the Director of Secondary Education 

did not record his reasons for extending the services of the respondent 
No. 3 as the Head Master of the school from Ist December, 1977 to 31st 
of November, 1978. 


5. Purba Kalikata Vidyatan Higher Secondary School for Boys is 
an aided institution. Rule 28 of the Rules for Management of the Reco- 
gnised Non-Government Institutions (Aided and Una-aided) 1969 inter-alia 
contains provisions for extension of services of teachers and other emplo- 
yees of aided institutions beyond the date of superannuation. Under 
clause (iii) of sub-rule (1) of Rule 28 of the said Rules the Managing 
Committee of an aided institution has power to extend the services of 
teachers and other employees beyond the date of superannuation, appro- 
val for such extension being thereafter sought for from the Director or 
any officer authorised by him ordinarily within a week from the date of 
decision of the Managing Committee. In case, the officer authorised by 
the Director under sub-rule (1) of Rule 28 does not approve of the 
appointment or extension of service as the case might be under sub-rule 
(2) of Rule 28 he shall refer the case to the Director and in ease of disa- 
pproval of any appointment or extension of service the Director or the 
officer authorised by him shall communicate to the Committee the reasons 
therefor. It may be noted that under the said sub-rule (2) in case the 
Director or the officer authorised by him turns down the reeommenda- 
tion of the Managing Committee for extension of service, reasons therefor 
must be communicated to the committe. But in case the recommenda- 
tions of the Managing Committee are accepted no reasons therein need 
be given. Further, clause (iii) of sub-rule (1) of Rule 28 of the Rules for 
Management of Recognised Non-Government Institutions (Aided and 
un-aided), 1969 does not prescribe any time limit for making an applica- 
tion to the managing Commttee by a superannuated teacher or other 
employee for extension of service. The sub-rule (3) of Rule 23 provides 
that in case the Committee does not recommend extension of the service 
of a teacher or an employee under clause (iii) of sub-rule (1) of Rule 28, 
it shall record specific reasons therefor and the person concerned may 
make his representation to the Director through the District Tuspector/ 
Inspectress of schools and the decision of the Director in the matter 
shall be final. 
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6. In view of the above provisions of the Management of Reccg- 
nised Non-Government Institution (Aided and Un-aided) Rules, 1969 
we are unable to accept the submission of the learned advocate for the 
appellants that the app-liants had acted in accordar.ce with liw by refus- 
ing to entertain the application of the respondent No. 3 for extending his 
services from Ist December, 1977 on the ground that his application was 
a belated one. The above statutory rules do not prescribe any time linut 
and the Circular No. 21 dated 12th December, 1952 issued by the Board of 
Secondary Education cannot over-ride or modify the said statutory rules 
relating to extension of services of teachers and other employees of aided 
institutions recognised by the West Bengal Board of Secondary Educ- 
ation. Under Rule 28 in the case of an aided institution,the Director of Se- 
condary Education or the officer authorised by him would be the approving 
authority in the matter of appointment and extension of seryices of tea- 
chers and employees of the aided institutions. The West Bengal Board of 
Secondary Education under Rule 28(4) is now the approving authority in. 
_ tespect of appointment and extention of services of the teachers and other 
employees of only unaided institutions. When the Circular Nv. 21 dated 
12th December, 1952 upon which Mr. B. P. Banerjee, learned advocate 
for the appellants, relied was issued no statutory Rules existed. The said 
Circular required the approval of the West Bengal Board of Secondary 
Education for appointing and for extension of service of the staff of the 
recognised schools. At present the said cilcular in terms applies to the 
aided institutions only to the extent itis not inconsistent with the statu- 
tory law. The procedure prescribed by the said Circular may be substan- 
tially followed in the matter of extension of service of teachers and other 
employees of aided institutions. But the requirement of the said Circular 
that an application for extension of service must be made at least six 
months before the date of superannuation or before the expiry of the 
period of extension already granted cannot be considered to be man- 
datory. The object of providing a time limit was presumably to facilitate 
a timely consideration and disposal of matters relating to extension of 
services of a teacher or an employee of the aided institution. The clause 
(iii) of Rule 28(1) does not prescribe any time limit and the use of the 
expression ‘ordinarily within a week” clearly denotes that in a large 
majority of cases or generally but not invariably the Managing Committee 
should seck the approval of the extension of services of teachers and other 
employees within seven days from the date of decision of the Committee. 
In the above view of the matter we reject the first submission of the 
learned advocate for the appellants that the time limit of six months as 
laid dowa in the Circular No. 21 dated [2th December, 1952 applied in 
case of the extension of services of the respondent No. 3 who was a 
teacher of an aided institution. The learned advocate for the appellants 
submitted that the District Inspector of Schools while conveying approval 
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to the extension of service of the respondent No. 3 upto 30th November 
1977 had stipulated that the case for his further extension should be 
atleast six months before he would complete the said term of extension. 
The said memo did not make any reference to the last date for making 
an application by the teacher concerned to the Managing Committee of 
the school and also the District Inspector of Schools could not over-ride 
or vary the provisions relating to extension of service as contained in 
Rule 28 mentioned above. 


7. The Director under sub-rule (3) of Rule 28 of the Rules for 
the Management of Recognised Non-Government Institutions (Aided 
and Un-aided) 1969 has the appellate or revisional power. The said 
power of the Director under sub-rule (3) may not be strictly considered 
a quasi-judicial one. But in our view, in disposing of a representation 
made against refusal of the Managing Committee to extend the service 
of a*teacher or an employee the Director is required to observe rules of 
fairplay. The Director is also required to consider the relevant facts and, 
circumstances relating to the extension of services ofthe teacher or 
employee concerned. Therefore, although the Director under sub-rule 
(3) is not required to hold an elaborate enquiry. he should give adequate 
opportunities to the Managing Committee which did not recommend 
extension of service of the teacher concerned and to the aggrieved teacher 
who hes made the representation in question. The representation need 
not consist of a personal hearing but both sets of parties ought to have 
at least opportunities to submit in writing their respective cases before 
the Director disposes of the representation made under sub-rule (3) of 
Rule 28. Further, although sub-rule (3) does not expressly require the 
Director to record his reasons in his decision disposing of such a repre- 
sentation, having regard to the nature of his statutory powers and the 
consequences thereof, the Director is required to briefly record his reasons 
in order to indicate that he had applied his mind to relevant facts and 
circumstances and did not act arbitrarily or eapriciously. The sub-rule (3) 
of Rule 28 enjoins that the Managing Committee must record specific rea- 

_ sons for not recommending the extension of the services of a superannuated 
teacher or an employee. The Director of Secondary Education under the 
said sub-rule is authorised to entertain and dispose of the representation 
of a teacher or an employee who has not been granted extension of his 
service by the Managing Committee, Therefore, it is incumbent upon 
the Director to record briefly his reasons for.allowing such a represe- 
ntation and for over-riding the decision of the Managing Commitee. 


8. We may now proceed to consider the facts %f the present 
ease. The original records from the office of the Director, Secondary 
Education, West Bengal were placed before us. Copies of the note- 
sheets of the said records contained in File No. 4G/198/CA/70 have also 
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been filed. Both parties have agreed that the said extracts records 
may be kept with the records of this court in order to enable this Court 
to pronounce its judgment. Jt is no longer disputed that the Director of 
Secondary Education did not issue any notice upon the appellants to 
show-cause why the representation of the respondent No. 3 should not be 
allowed and the Director did not also formaly give any hearing to the 
parties. After the representation of the respondent No. 3 was received, 
the District Inspector of School (S.E.} Caleutta had addressed two 
memos respectively dated Ist November and [4th November, 1977. The 
said District Inspector had recommended that respondent No. 3 may 
be given the extension for the fourth term. The District Inspector also 
pointed out that the Managing Committee did not recommend his case. 
The District Inspector in his second memo dated 14th November, 1977 
had referred'to the letter of the Secretary of the school addressed to the 
respondent No. 3 asking him to hand-over charge to the Secretary and 
asking him to preceed on leave. The grounds for refusal by the Manag- 
ing Committee were also mentioned by the District Inspector in his memo. 
. Mr. Amitabha Chowdhury, learned advocate for the respondent No. 3, 
has drawn our attention to the fact that the Secretary of Purba Kolikata 
Vidyatan for Boys had forwarded both to the Director, Secondary Edu- 
cation, West Bengal and the District Inspector of Schools, Secondary 
Education, Calcutta copies of the letter dated Ist November, 1977 
addressed to the respondent No. 3. The Secretary of the School in the 
said letter had conveyed the decision of the Managing Committee of the 
schoo! not to grant the fourth extention of service to the respondent No. 
3 on the ground that his application was not submitted atleast six 
months before the expiry of his third term of extension. The Secretary 
while forwarding the said copies to the Director of Secondary Education 
had explained that no action on the application of the respondent No. 3 
for fourth extension could be taken earlier because the approval from 
the District Inspector of Schools for his third term was received only on 
17th October, 1967. An employee named C. L. Haldar of the office of 
the Director of Secondary Education stating the aforesaid facts had put vp 
a note dated 15th November, 1977. A. Dutta placed the said nocte with 
the recomendation to the Director Secondary Education that the respon- 
dent No. 3 be granied qne years extension. It was inter-alia stated in 
the said note that the respondent No. 3 was a retired government servant 
in W. B. E. S. “The reasons for refusal of extension shown by the 
present m/c (which was superseded by the Board but has again come in 
power by an injunction order of the High Court.) do not appear to (sic 
be) tenable. The case has been recommended by the D. I. S. (S. E.), 
Calcutta”..Extgnsion for one year can be granted”. Thereupon, on 15th 
November, 1977 Sri S. N  Ghosal, Director, Secondary Education recorded 
the following order in the file :— 
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“Extension of the services of Sri S. C. Bhattacharyya as H. M. 
of Purba Kalikata Vidyalaya for one year w. e. f. 1.12.77 as proposed 
may be granted.” 

It may be noted that the Director in the original order did not record 
any reason and did not even state that he had considered the views of the 
Managing Committee for refusing extention of service of respondent No. 
3 for the fourth term. We lave already mentioned that in his 
memo dated 17th November, 1977 the Director, however, had mentioned 
“Considering the contention of the Secretary and Sri Snib Charan Bhatta- 
charyya, Head Master...along with other documents, the services of Sri 
Bhattacharyya.. is extended...for the period from 1.12.77 to 30.11.78.” 

9. It is not disputed that a copy of the resolution of the Managing 
Committee together with the explanatory notes of the Secretary of the 
school was forwarded to the Director of Secondary Education. The Dis- 
trict Inspector of schools (S.E.) Calcutta had also submitted his reports 
which referred to the stund takeu by the Managing Committee for refusal 
of the extension of service to the respondent No, 3. The records produced 
before us indicate that all these relevant materials were pleced before the’ 
Director of Secondary Education before he passed his said order granting 
the extention of services of the respondent No.3. The Managing Com- 
mittee had refused to extend the services of the respondent No. 3 only on 
the ground that his application was a belated one and the Managing 
Committee did not consider the eligibility and fitness of the respondent 
No. 3 for obtaining fourth extension. We have already indicated that 
the ground given by the Managing Committee for not entertaining the 
said extension application of the respondent No. 3 was not tenable, There- 
fore, in the facts of this case there was no failure of justice because of 
absence of any formal notice upon the Secretary of the Managing Commi- 
ttee of the school to submit their representations against the prayer of the 
respondent No. 3 for granting him extension of service. The view of the 
Managing Committee embodied in its resolution dated 29th October, 1977 
and in the foi warding letter of the Secretary of the school was placed 
before the Director of Secondary Education. Therefore, we are not pre- 
pared to strike down the impugned order of the Director of Secondary 
Education on the said ground. 

10. Director of Secondary Education neithar in his order recorded 
in the file nor in the memo conveying the extension order has recorded 
his reasons. But, the fourth extension of service granted to the respon- 
dent No. 3 is due to expire shortly, i. e., 30th November 1978. In case, 
we set aside the impugned order of extension of the services of the respon- 
dent No. 3, we shall have to remit the question of extention af services 
of the respondent No. 3 again to the Director of Seconfary Education, 
We have already indicated that the Managing Committee relying on the 
Circular No. 21 dated 12th December, 1952 of the West Bengal Board of 
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Secondary Education was not entitled to refuse to entertain the application 
of the respondent. No. 3 for extension of service. The said view was 
erroneous on the face of the record. If the Managing Committee held 
the respondent No. 3 to be unfit then possibly the Director of Secondary 
Education ought to have given reasonable opportunities to the Managing 
Committee to substantiate their findings against the respondent No. 3 
For all these reasons, it would be futile to allow this appeal and to 
command the Director of Secondary Education to again hear and dispose 
of the representation of the respondent No. 3 in the matter of extension 
of his services for the fourth term. 

11. We however, make it clear that in this appeal we have 
not considered whether or not the respondent No. 3 should be granted a 
further extension of service for one year with effect from Ist December, 
1978. All questions relating to the fifth extension of service of the 
respondent No. 3 are kept open. Both parties will be entitled to act and 
proceed according to law in respect of application, if any, of the respon- 
dent No. 3 for such extension beyond 30th November 1978. 

Subject to these observations, we dismiss this appeal without any 
order as to costs. 

Ray, J.: I agree. 


S. P. M. 
{ CIVIL REVISIONAL JURISDICTION J 
Before Mr. Justice Dhiresh Chandra Chakravarti 
Decision: September 14, 1978 
Bhim Chandra Patra as ie sé Petitioner 
Versus 
Sm. Nirmala Joti A Opposite party* 


West Bengal Premises Tinaniy Act (12 of 1956), Sees. 17(2) & 17(2A) 
—Whether admitted rent in arrear is to be deposited along with application 
under Secs. 17(2) read with Secs. 17(2A)— Whether instalments can be 
granted. on prayer in such application by tenant. — Interpretation. 

Admittedly there was rent due from defendant-tenant to the plaintiff- 
landlord from September 1972 till March 1973. The defendant made a 
composite application under Sections 17(2) and 17(2A) of the West 
Bengal Premises Tenancy Act 1956 praying for determination of the 
amount of rent due from him, for extending the time for putting in 
such amount and for granting instalments to put in the amount of rent 
that woyld be found due from him. The only question raised in this 
revisional application is whether the trial court was justified in holding 
that the application was maintainable in view of the fact that no deposit 

*Civii Revision Case No. 4081 of 1973. 
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of the amount of rent admitted to be due from the tenant-defendant to 
the landlord-plaintiff was made within one month from the date of service 
of summons. The summons was served on the defendant on 23.4.73 and 
the said application of the defendant-tenant was made in the trial 
court on 23.5.73. The Trial Court took the view that as the admitted 
rent due had not been put in within the prescribed time, the application 
was not maintainable. Hence the question is whether the said application 
was maintainable. 

HELD: An appiication made under section 17(2A) of the West 
Bengal Premises Tenancy Act can not be held to be not maintainable on 
the ground that the defendant-tenant had failed to deposit the amount of 
arrear rent due from him to his landlord within one month from the date of 
service of the summons on him. In otherwords, when an application under 
sections 17(2) and 17(2A) was made without deposit or payment of the 
admitted amount of rent due from the tenant, the failure to deposit 
such amount would not be fatal to the said application. 

In the said application under sub-section (2) and (2A), the defendant- 
tenant besides praying for extension of time to deposit the amount of 
rent in arrear and for determination of the amount due from the tenant to 
the landlord, asked for further relief by way of instalments. In this 
connection it may be pointed out that payments by instalments may be 
asked for under clause (b) of sub-section (24) of section 17 of the Act 
but clause (b) applies only to the amount required to be deposited or 
paid under sub-section (1) of section 17. The said clause (b) has no 
application to the amount to be deposited under sub-section (2) of sec- 
tion 17. That being the position, the prayer for payment by instalments, 
as made in the instant case, is not sustainable in law. 

Cases referred to :— 

(1) Sri Sarada Sangha y. Asoka Sengupta, 76 CWN 862. 

(2) Mukherjee S. K. v. Saila Bala Sen & Ors., 77 CWN 492 

(3) Kazi Abdul Hossain v. Fazlur Rahman & Bros, 78 CWN 579 

(4) Hindusthaun Industrial v. Chandi Prasad More, 79 CWN 1017 

(5) Basab Basu & Ors. v. Bupati Ranjan Sen, 80 CWN 350 

(6) Maliram Agarwala v. Bhudarmal Agarwala, 78 CWN 901 

(7) Bhagwan Shaw y. Smt. Simmi Goyal, 1978 (2) CLJ 254 

(8) Pulin Kumar Chowdhury v. Sachindra Mohan Bose & Ors., 1978 

CHN 774 : 1978 (1) CLJ 645 

Bimal Kanti Bose aa wae a for the Petitioner 
Sudhir Dutt wee bas ess for the Opposite party 

The judgment of the Court was as follows :— 

In this Rule what is assailed is order No. 16 dated Aygust "14, 1973 
made by the Munsif, Third Court at Howrah while disposing of an appli- 
cation mide on behalf of the defendant-petitioner under sections 17(2) 
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and 17(2A) of the West Bengal Premises Tenancy Act, 1956, (hereinafter 
referred to as the said Act). 

2. In the present case admittedly there was rent due from the defen- 
dant tenant to the plaintiff-landlord in respect of the period from 
September, 1972 till March, 1973. The case of the plaintiff was that the 
defendant was in arrear from November, 1970 to August, {972 at the time 
when the suit was filed. The case of the defendant on the other hand 
was that he was inducted as a tenant in August, 1972, that he paid rent 
for the month of August, 1972 but got no receipt therefor and that as the 
landlord was not agreeable to grant any receipt, he could not pay rent 
since September, 1972. 

3. In the circumstances aforesaid, the defendant made a ecm- 
posite application under sections 17(2) and 17(2A) of the West Bengal 
Premises Tenancy Act praying for determining the amount of rent due 
from him, for extending the time for putting in such amount and for 
granting instalments to put in the amount of rent that will be found due 
from him. 

4. The only question raised before me in this case is whether the 
learned Munsif was justified in holding that the application was not main- 
tainable in view of the fact that no deposit of the amount of rent admi- 
tted to be due from the tenant-defendant to the landlord-plaintiff was 
made within the period of one month from the date of the service of 
summons on him. The summons was served on the defendant on April 
23, 1973 and the said application was made before the learned Munsif 
on May 23, 1973. 

5. The learned Munsif took the view that as the amount of rest 
admitted to be due was not put in within the period aforesaid, the appli- 
cation was not maintainable. So the question for determination in this 
case is whether the learned Munsif was justified in holding that the appli- 
cation was not maiatainable. 

6. The learned lawyer for the tenant-petitioner Mr. Bose relied 
on several decisions of this Court i: support of his contention that when 
an application under section 17(2A) of the said Act is made within the 
period prescribed by the Statute, the amount of rent admitted to be due 
need not be deposited and that such amount was to be deposited within 
a month from the date of preliminary order referred to in section 17(2) 
of the said Act. He further contends that in suoh cireumstances he may 
also pray for extension of the period to deposit the admitted amount of 
arrear rent. 

7. The answer to the question raised in this case will depend on the 
legal effect of tlee provisions of sub-section (2A) of section 17 of the said 
Act. Said sub-section (2A) was introduced into the Act by the West Bengal 
Premises Tenancy (Amendment) Act (30 of 1969). As the determina- 
tion of the question involved in this case will require a reference to 
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sub-sections (1), (2), (2A) and (2B) of section 17 of the said Act, it is consi- 
dered proper to quote hereunder those provisions : 

“17. When a tenant can get the benefit of protection against 
eviction.—(1) On a suit or proceeding being instituted by the landlord 
on any of the grounds referred to in section 13, the tenant shall, sub- 
ject to the provisions of sub-section (2), within one month of the 
service of the writ of summons on him or where he appears in the 
suit or proceeding without the writ of summons being served on 
him, within one month of his appearance deposit in Court or with 
the Controller or pay to the landlord an amount calculated at the 
rate of rent at which it was last paid, for the period for which the 
tenant may have made default including the period subsequent thereto 
up to the end of the month previous to that in which the deposit or 
payment is made together with interest on such amount calculated at 
the rate of eight and one-third per cent per annum from the date when 
any such amount was payable up to the date of deposit, and shall 
thereafter continue to deposit or pay, month by month, by the 15th 
of each succeeding month a sum equivalent to the rent at that 
rate. f 

(2). If in any suit or proceeding referred to in sub-section (1) 
there is any dispute as to the amount of rent payable by the tenant, 
the tenant shall, within the time specified in sub-section (1), deposit in 
court the amount admitted by him to be due from him together with 
an application to the court for determination of the rent payable. No 
such deposit shall be accepted unless it is accompanied by an appli- 
cation for determination of the rent payable. On receipt of such 
application the court shall— 

(a) having regard to the rate at which rent was last paid, and 
the period for which default may have been made, by the tenant, make, 
as soon as possible within a period not exceeding one year, a prelimi- 
nary order, pending final decision of the dispute, specifying the amount 
if any, due from the tenant and thereupon the tenant shall, within one 
month of the date of such preliminary order, deposit in court or pay 
to the landlord the amount s0 specified in the preliminary order, and 

éb) having regard to the provisions of this Act. make, as soon 
after the preliminary order as possible, a final order determining the 
rate of rent and the amount to bs deposited in court or paid to the 
landlord and either fixing the time within which the amount shall be 
deposited or paid or, as the case may be, directing that the amount 
already deposited or paid be adjusted in such manner and within such 
time as may be specified in the order. ~ . 

i2A) Notwithstanding anything contained in sub-section (1) or 
sub-section (2), on the application ofthe tenant, the Court miy, by 
order, — 


1978 (2) CLJ) ` Bhim Chandra Patra v. Sm. Nirmala Joti 377 


(a) extend the time specified in sub-section (1) or sub-section 
(2) for the deposit or payment of any amount referred to therein. 

(b) having regard to the circumstances of the tenant as also of 
the landlord and the total sum inclusive of interest required to be 
deposited or paid under sub-section (1) on account of default in the 
payment of rent, permit the tenant to deposit or pay such sum in such 
instalments and by such dates as the Court may fix : 

Provided that where payment is permitted by instalments, such 
sum shall include all amounts calculated at the rate of rent for the 
period of default including the period subsequent thereto up to the 
end of the month previous to that in which the order under this sub- 
section is to be made with interest on any such amount calculated at — 
the rate specified in sub-section (1) from the date when such amount 
was payable up to the date of such order. 

(2B) No application for extension of time for the deposit or pay- 
ment of any amount under clause (a) of sub-section (2A) shall be enter- 
tained unless it is made before the expiry of the time specified therefor 

` in sub-section (1) or sub-section (2), and no application for permission 

to pay in instalment under clause (b) of sub-section (2A) shall be 
entertained unless it is made before the expiry of the time specified in 
sub-section (1) for the deposit or payment of the amount due on 
account of default in the payment of rent.” 

8. Several decisions were referred to by the learned lawyers appe- 
aring on behalf of the petitioner and the opposite party and they will 
be considered in due course. 

9, The non-obstante clause with which the sub-section commences 
“notwithstanding anything contained in sub-section (1) or sub-section (2)” 
would mean that the provisions contained in sub-section (2A) shall apply 
no matter what is there contained in sub-section (1) or sub-section (2). 
Under clause (a) of sub-section (2A), the court may extend the time 
specified in sub-section (i) or sub-section (2) for the deposit or 
payment of any amount referred to therein. The explicit and unambi- 
guous language used in sub-section (2A) shows that the provisions 
of sub-section (2A) would apply to the time specified in sub-section (1) 
or sub-section (2) for the deposit or payment of any amount referred to 
therein and the court, therefore, may extend the time so specified 
when proper grounds are made out for such extension. Sub-section (1) 
makes it obligatory on the part of the tenant within one month of the 
service of writ of summons or where he appears in the suit or proceeding 
without the writ of summons being served on him within one month of his 
appearance fo deposit in court or with the Coniroller or pay to the land- 
lord an amount calculated at the rate of rent at which it was last paid, 
for the period for which the tenant may have made default including the 
period subsequent thereto up to the end of the month previous to that in 
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which the deposit or payment is’ made together with interest thereon. 
This provision of sub-section (1) is made subject to those contained in sub- 
section (2). Under sub-section (2) if there is any dispute as to the 
amount of rent payable by the tenant, it is obligatory on the part of the 
tenant, within the time specified in sub-secticn (1), to deposit in court 
the amount admitted by him to be due from him together with an appli- 
cation to the court for determination of the rent payable. It is further 
provided that no such deposit shall be accepted unless it is accompanied 
_ by an application for determination of the rent payable. The court on 
receipt of such an application shall make a preliminary order pending 
final decision of the dispute specifying the amount. if any, due from the 
tenant and the tenant shall thereupon, within one month of the date of 
‘such preliminary order, deposit in court or pay to the landlord the amount 
so specified in the preliminary order. Thereafter, according to the pro- 
visions of clause (b) of sub-section (2) a final order will follow. Having 
regard to the provisions referred to above it cannot but be held that the 
proper construction of those provision would be to enable the court 
to extend the time within which according to the provisions of sub- 
section (1) the rent in arrear. and according to the provisions of sub-section 
(2) the amount which is admitted by the tenant to be due from him as 
also the amount which tbe court by its preliminary order and final order 
finds to be due from the tenant tothe landlord isto be deposited or 
paid, as the case may be. Itis of importance to note in this connection 
that the provision regarding extension of time as contained in clause (a) 
of sub-section (2A) makes no distinction between the amount admitted 
by the tenant to be in arrear and the amount which is determined by the 
preliminary or final order made by Court to be deposited or paid, as 
the case may be. 

10. A different construction was put on the previsions of sub-sec- 
tion (2A) read with sub-section (2: by a few single Bench decisions of 
this Court. The decision that was referred to by the learned Advocate 
appearing for the opposite party is (1) Sri Sarada Sangha v. Asoka Sen- 
gupta, 76 CWN 862. In this case, the question of construction of sub- 
section (2A) was not raised. In acase where sub-section (2A) does not 
apply, the question whether failure to deposit the amount of rent admi- 
tted to be due from the tenant would render an application for determin- 
ation of the amount of rent due from the tenant not-maintainable was 
decided by the Court in that case and the decision was that in such 
cases the application for determination of the amount of rent due from 
the tenant would be not maintainable. In that case, on a proper const- 
ruction of the opening paragraph of sub-section (2 A.P. Das, J. took 
the view that the application for determination of rent payable by the 
tenant must be accompanied by a deposit of any admitted amount. It 
is significant to note that according to sub-section (2) the deposit 


1978 (2) CLJ] Bhim Chandra Patra v. Sm. Nirmala Joti 379 


of the amount admitted te be due shall not be accepted unless it is 
accompanied by an application for determination of rent payable. 
The provision does not say that the application for determina- 
tion of rent paid shall be accompanied by the deposit. Though, the 
provision of sub-section (2) does not require an application for determi- 
nation of rent to be accompanied by a deposit of the admitted amount 
of rent, having regard to the other provisions of that sub-section it muy 
perhaps be held that the application would become not maintainable in the 
absence of such deposit. But the position would be otherwise if an 
application under sub-section (2) and also an application under sub-section 
(2A) be made by the tenant without depositing the admitted amount of 
rent, for, as already indicated, the tenant may ask for extension of the 
time specified in sub-section (1) or sub-section (2) for deposit of any 
amount referred to therein and the court may thereupon grant the exte- 
nsion asked for. Thus, the decision in Sri Sarada Sangh’s case (supra) 
has not much bearing on the question in issue in the present case. 

11. In (2) Mukherjee S.K. v. Saila Bala Sen & Ors, TI CWN 492, 
_ A.P. Das, J., held on a construction of the provisions of sub-section 
(2) and sub-section (2A) of section 17 of the said Act that the court had 
no power under sub-section {2A)to extend the time for depositing in 
court the amount admitted by the tenant to be due from him which he 
was required to deposit along with his application under sub-section (2). 
This view was taken by A. P. Das, J. on. the following considerations. 
Firstly according to him, the amount referred to in sub-section (1) is 
not the same thing as the amount admitted by the tenant to be due from 
him which he is required to deposit in court along with an application 
under sub-section (2). How this consideration is relevant I fail to appre- 
ciate. Sub-section (2A) in general terms provides that no matter what 
is there in sub-section (1) or sub-section (2), the court may on the 
application of the tenant by an order extend the time specified in 
sub-section (1) or sub-section (2) for the deposit or payment of any 
amount referred to therein. The expression “any amount’ would 
make it clear that whether the amount ie an amount of arrear 
rent referred to in sub-section (1) or an amount admitted to be due from 
the tenant and referred to in sub-section (2) or an amount which is deter- 
mined by the Court by a preliminary or final order to be due from the 
tenant to the landlord extension of the time to deposit the same may be 
asked for. Sub-section (2A) makes no such distinction as is referred 
to in the said decision in Mukherjee S. K. (supra). 

12. The second consideration on which the learned Judge bases 
his decision is that the time for deposit of admitted rent is not specified 
in sub-s@ction (2) but that is the same as in sub-section (1). I find it 
difficult to agree with the learned Judge in this regard. When in sub- 
seetion (2) the time referred to is that specified in sub-section (1) it cannot- 
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be said that period for deposit of admitted amount was not specified 
in sub-section (2), It is specified and it is the same period as that men- 
tioned in sub-section (1). In the third place, I find it difficult to agree 
with the observation of the learned Judge that the time that can be extende 
under sub-section (2A) cannot refer to the time within which the admitted 
amount of rent which js in arrear is to be put in. According to the learned 
Judge, that may only mean the period within which the amount deter- 
mined by the Court under clause (a) or clause (b) of sub-section (2) is to 
be put in. Sub-section (2A) does not warrant any such distinction as 
is sought to be made. Lastly, the learned Judge is of the opinion that 
the use of disjunctive ‘‘or” between the words sub-section (i) and sub- 
section (2) in clause (a) of sub-section (2A) makes it clear that the Court 
can extend the time specified in sub-section (1) for the purpose of deposit 
or payment of the amount mentioned in sub-section (1) and not for the 
purpose of deposit or payment of any amount referred to in sub-section 
(2) and vice-versa. How on a construction ef the provisions of sub- 
section (2A) such a conclusion may be arrived at is not quite intelligible. 

13. Inthe case of Mukherjee S. K. (supra), Sri Sarada Sangha’s ' 
case supra) was referred to, but as already stated by me the decision in 
Sri Sarada Sangha’s case can have no application in the case of Mu- 
kherjee S. K. (supra) as the question of interpretation of sub-section (2A) 
was not raised in Sri Sarada Sangha’s case. 

14. Another case referred to by the learned Advocate for the 
opposite party is (3) Kazi Abdul Hossain v. Fazlur Rahman & Bros. 78 
CWN 579. The head-note shows that R. Bhattacharyya J. who heard 
this case held that the application was rightly rejected by the trial court as 
the tenant did not deposit the admitted rent within the time along with 
an application under section 17(2) of the said Act as required by law. 
The head-note is wrong and misleading, inasuch as in that case as there 
was no prayer under sub-section (2A) regarding amount of arrear rent, 
the learned Judge without deciding whether the principle laid down in the 
case of Mukherjee S. K. (supra) was correct, rejegted the application. 

15. The case of (4) Hindusthan Industrial v. Chandi Prasad 
More, 79 CWN 1017 which was decided by a Division Bench of 
this Court was also referred to on behalf of the opposite party. The 
decision in this case also has no application to the facts and circum- 
stances of the present case as there was no question of application of the 
provision of sub-section (2A) in that case. There, the Court was not 
invited to adjudicate on the amount of rent payable and no deposit was 
made under sub-section (2) and the application could not, therefore, be 
treated as one made under sub-section (2). In (5) Basab Basu & Ors. v, 
Bhupati Ranjan Sen, 80 CWN 350, A. P. Bhattacharyya J.° following the 
decision in the said cases of Hindusthan Industrial (supra), Mukherjee 
S. K. (supra) and Kazi Abdul Hossain (supra) took the view that the court 
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had no power under sub-section (2A) to extend the time for deposit of 
admitted amount of rent due from the tenant. The foregoing discussions 
would show that the cases referred to were already discussed by me. 
Further, it may be reiterated that the case of Kazi Abdul Hossain (suppra) 
did not decide the question that is now before me. The learned Judge 
while deciding the case of Basab Basu & Ors. (supra) pointed out that 
the observation made by S. K. Mukherjee J. in the case of (6) Maliram 
Agarwala v. Bhudarmal Agarwala, 718 CWN 901 was an obiter as the 
question covered by that observation was not necessary for determina- 
tion of the issue raised in that case. 


16. The view taken by me that when an application under sub- 
section (2) and sub-section (2A} was made without the deposit or payment 
of the admitted amount of rent due from the tenant, the failure to deposit 
such amount would not be fatal to the application finds support from the 
view maintained by Salil K. Dutta, J. in (7) Bhagawan Shaw v. Smt. Simmi 
Goyal 1978 (2) CLJ 254. 


17. In (8) Pulin Kumar Chowdhury v. Sachindra Mohan Bose & 
Ors. 1978 Calcutta Hight Court Notes 774, C. Mukharjee J. rightly 
observed that sub-section (2A) of section 17 starts with the non-obstante 
expression notwithstanding anything contained in sub-section (1) or sub- 
section (2)” and that accordingly sub-section (2A) engrafts an exception 
on the provisions of sub-section (1) and sub-section (2) to the extent con- 
tained in sub-section (2A). In the case of Maliram Agarwala (supra) 
the question under discussion in the present case did not specifically arise 
but S K. Mukherjee J. made the following observation : 

“The case could well have been disposed of without answering a 
question of construction which was raised at the hearing, the question 
being whether the court had power under section 17(2A) of the West 
Bengal Premises Tenancy Act, 1956, to extend the time for deposit- 
ing in court the amount admitted by the tenant to be due from him 
which he is required to deposit along with his application under 
section 17(2). In S. K. Mukherjee v. Saila Bala Sen & Ors., 77 CWN 
492, A. P. Das J. held that the court had no such power. When a 
case can be decided without answering a question of law, the court 
need not and often does not answer the question. If, however, the 
court is of opinion that the question has not been correctly answered 
in a decision of the High Court which is binding on subordinate courts 
and inferior Tribunals and the question is of general importance, 
there is a duty to speak.” 

18. ¢ Even if inspite of the aforesaid observation it be conceded that 
the observation®of S K. Mukherjea, J. is an obiter, the reasons advanced 
by him in support of the principle discussed by him may be taken into 
consideration in a case where the question which is in issue in the present 
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case arises. $. K. Mukherjea J. rightly pointed out while considering 

the power of the court under sub-seestion (2A) that it would be seen at 

once that the power conferred on the court is of the, widest amplitude 

and that the nen-obstante clause with which the sub-section opens, the 
specific reference to sub-section (2) and the deliberate use in clause (a) of 
the words “for the deposit or payment of any amount referred to therein” 
clearly indicate that by sub-section (2A), the legislature intended to mitigate 
the rigour not only of sub-section {1) but also of sub-section 
(2). 

19. In this context it would be proper to note that when with a 
view to mitigating the rigour of law so far as the tenants are concerned 
the legislature in general terms confers on the court the power to extend 
the period mentioned in sub-section (1) and sub-section (2) there will 
be no justification on our part to draw any distinction between the amount 
mentioned in sub-section (1) and the different amounts mentioned in the 
different parts of sub-section (2). The obvious intention of the legislature 
was to give some protection to the tenants in the matter of deposits to be 
made within the time specified in sub-section (1) and different parts of . 
sub-section (2). If, in such circumstances, any distinction be made in 
the matter of application of the provisions of sub-section (2A) between 
the case of deposit to be made under sub-section (1) and that of the depo- 
sit of the amount admitted to be in arrear by the tenant to be made by 
him in accordance with first part of sub section (2) we shall be engrafting 
an exeeption on the provisions of sub-section (2A) which the language 
of that sub-section does not warrant. 

20. The records of the suit will show that the application under 
sub-sections (2) and (2A) of section 17 of the said Aot was made within 
the period mentioned in sub-section (2B) of that section. 

21, In the said application under sub-sections (2) and (2A) the 
tenant besides praying for extension of time to deposit the amount of 
arrear rent and for determination of the amount due from the tenant to 
the landlord wanted the Court to grant instalment. In this connection it 
may be pointed out that payment by instalments may be asked for under 
clause{b) of sub-section (2A) of section 17 but clause (b) applies only 
to the amount required to be deposited or paid under sub-section (1) of 
section 17. Said clause (b) has no application to the amount to be deposi- 
ted under sub-section (2) of section i7. So the prayer for payment by 
instalments as made in the present case cannot be allowed. 

22. In view of the aforesaid discussions I am clearly of the view that 
an application made under sub-section (2A) of section 17 of the said Act 
cannot be found to be not maintainable on the ground thatthe tenant 
failed, within a month from the date of service on him ofthe summons, 
to deposit the amount of arrear rent due from him to the land- 

lord. 
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23. The Rule is made absolute. The order impugned is set aside. 
The court below is to dispose of the application under sub-section (2) and 


(2A) of section 17 of the said Act according to law. There we be no 
order as to costs. 


P. R. 
[ CONSTITUTIONAL WRIT JURISDICTION J] 
Before Mr. Justice Ganendra Narayan Ray 
Decision : July 26, 1978 
Tarakdas Mukherjee a .. Petitioner 
Vers 
State of West Bengal & Ors. fe Respondents* 


Essential Commodities Act (10 of 1955) Sec. 3(1) & 3/2) (f)— Order 
made under Sec. 3(2)(f)—Promulgation of W. B. Foodgrains Procurement 
(Levy) Order 1977— Delegation of power by Central Government to State 
Government— Whether ultra vires—Interpretation of Sec. 3(1) and Sec. 
3(2)(f) of Act 10 of 1955 as amended by Amending Act—92 of 1976. 

The petitioner challenges the vires of the West Bengal Foodgrains 
Procurement (Levy) Order 1977 promulgated by the State Government 
under the delegated power of the Central Government under the Essential 
Commodities Act 1955. The petitioner contends that there has been 
delegation of power under section 3(2)(f) of the Essential Commodities 
Act by the Central Government to the State Government and excepting 
the said power under section 3(2)(f) no other power has been delegated 
to the State Government. 


The power conferred under section 3(2j)(f) of the Essential Come 
modities Act, is only a specific power but the general power flows from 
the provisions of section 3(1) of the Act. That being so, even assuming that 
the West Bengal Levy Order 1977 could not have been promulgated under 
section 3(2}(f) of the Act the said Levy Order is quite valid in view of the 
general and wide powers delegated to the State Government under section 
3(1) of the Act. Additionally, the West Bengal Levy Order although 
refers to a Table on the basis of the total quantity of land and na- 
ture thereof held by a person on the basis of average produetivity of such 
land and as such it cannot be contended that the Levy Order is only land 
oriented and not stock-oriented and as such beyond the delegated powers 
under section 3(2)(f) of the Essential Commodities Act. In any event, 
after the said amendment of section 3(2)(f) it can no longer be contended 
that the West Bengal Levy Order 19717 -has been promulgated beyond the 
delegated powers under section 3(2){f) of the Essential Commodities Act 

and as such void and ultra vires. 
`- *Ciyil Order no. 1665 (w) of 1978. 


` 
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Cases referred to :— , 
(1) Binoy Kumar Routral v. State of Orissa, AIR 1976 Orissa 138 
(2) State of Kerala v. Annam, AIR 1969 Kerala 38 
(3) Deep Narayan Singh v. State of U. P., AIR 1977 NOC 113 (Allahabad) 
(4) Atulya Kumar De v. Director of Procurement Supplies, AIR 1953 


Cal 548 
Madan Mohan Mallick obs ae Le for the Petitioner 
Mrinmoy Bagchi m ne ae for the Respondents 


The judgment of the Court was as follows :— 

In the instant writ petition the Levy Order dated 19th January, 
1978 passed by the Requiring Authority being the Progress Assistant, 
Khanda Ghosh Block directing the petitioner to deliver 141 quintals 14 
kgs. paddy to the Procurement Agent named in the said order is under 
challenge. i 

2. The petitioner’s contention is that he owns 20.42 acres of agri- 
cultural lands some of which are in the irrigated area and the rest are in 
‘ the non-irrigated area. The petitioner’s wife owns 8.43 acres and part 
of the said lands are in the irrigated area and the rest are in the non-irrig- 
ated area. The petitioner also contends that the petitioner is also shebait of 
Sri Sri Gopal Jew Thakur and the total area of the lands belonging to the 
said deity is 26.10 acres and the said lands were also situated partly in the 
irrigated and partly in the non-irrigated area. A provisional levy roll was 
published in Khanda Ghosh Anchal for the previous year wherein the pe- 
titioner’s liability for levy was shown as 141 quintals. The petitioner made 
representation against the said levy roll. The matter was investigated and 
it was found that 14.76 acres were sandy lands where no paddy was growa 
and 38 acres were cultivated by bargadars. The petitioner states that it 
was found both by the Requiring Authority and the Appellate Authority 
in the said year that with great difficulty the petitioner delivered 100 
quintals of paddy by purchasing the same from the market and the 
petitioner did not receive any paddy from his bargadars. The petitioner 
contends that the same situation continues for this year also and no 
bargadar was evicted by the petitioner. Inspite of such facts, the petiti- 
oner was again directed to deliver 141 quintals of paddy by the said 
impugned order. The petitioner contends that the said order was 
passed without determining the actual stock of paddy held by the petitioner 
and such assessment of levy was made on the, basis of total area of 
land held by the petitioner without any reference as to the total yield 
received from the said lands by the petitioner. The petitioner challenges 
the vires of the West Bengal Fuoodgrains Procurement (Levy) Order 1977 
promulgated by the State Government under the delegated powere of the 
Central Government under the Essential Commodities Act,#1955. The 
petitioner contends that there has been delegation of power under 
section 3 (2) (f) of the Essential! Commodities Act by the Central 
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Government to the State Government and excepting the said power 
under section 3(2)(f) no other power has beeu delegated to the State 
Government. 


3. Mr. Mallick the learned Counsel appearing for the petitioner 
contended that under the Essential Commodities Act, food crop is an 
essential commodity but the land has not been included as an essential 
commodity. Mr. Mallick contended that the impugned order of levy 
was absolutely illegal and without jurisdiction because such order was 
passed without any reference to the actual stock of foodgrains held by 
the petitioner. Mr. Mallick also contended that the West Bengal Food- 
grains Procurement (Levy) Order, 1977 is ultra vires the Essential 
Commodities Act inasmuch as the provision for assessment of levy is 
based on the quantum of different types of land held by a persoa but 
not on the basis of actual stock held by such person. Mr. Mallick in this 
connection referred to a decision of the Orissa High Court made in the 
case of (1) Bijoy Kumar Routrai and others v. State of Orissa and others, 
reported in AIR 1976 Orissa 138. The Division Bench of the Orissa 
High Court took into consideration of the provisions of Orissa Paddy 
Procurement (Levy) Order, 1974. It was held in the said decision 
that the basic provision in the Orissa Paddy Procurement (Levy) Order 
1974 imposing a levy on the basis of ‘land holding’ is not in confor- 
mity with section 3(2Xf) of the Essential Commodities Act under which 
the demand of levy is relatable to holding in stock. Consequently 
direction for sale as provided by the said order can only be in relation 
to the stock in the hands of the landholder and he cannot be subjected 
to a direction for sale of a quantity of paddy calculated on the basis of 
the acreage of land subjeoted to paddy cultivation. It was further held 
that the impugned provision of the Levy Order cannot be justified on the 
ground that the power to make the order is vested in the Central Gover- 
nment under sub-section (1) of section 3 and, therefore, the order is 
not in pursuance of power under sub-section (2). This is so because the 
State Government is a delegated authority and its powers are those that 
are delegated to it by the Central Government under section 5 of the 
Act. Referring to the aforesaid decision of the Orissa High Court, Mr. 
Mallick contended that the West Bengal Foodgrains Procurement (Levy) 
Order is also land-oriented and not stock-oriented. Accordingly the said 
West Bengal Levy Order is also illegal and void and was promulgated 
without any proper authority on the part of the State Government under 
the delegated powers from the Central Government. 

4. Mr. Mrinmoy Bagchi the learned Counsel appearing for the 
respondents however contended that the West Bengal Paddy Procurement 
(Levy) Order, 1987 is not similar to the Orissa Paddy Procurement {Levy} 
Order, 1974 and as such the decision made by the Orissa High Court has 

. no manner of application to the West Bengal Levy Order. Mr. 
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Bagehi further contended that the West Bengal Levy Order is not 
land-oriented but it is essentially stock-oriented. There is however refe- 
rence of the land holding for the purpose of calculating the probable stock 
by the person concerned. Mr. Bagchi also referred to a Full Bench 
decision made in the case of (2) The State of Kerala & Ors. v. Annam 
and others, reported in AIR 1969 Kerala page 38. In the said decision, 
the Kerala Rice and Paddy (Procurement by Levy) Order (1967) was 
challenged, It was held by the Full Bench of the Kerala High Court in 
the said decision that a lew designed to meet famine conditions cannot 
afford to be so liberal. Its provisions must be capable of drastic applica- 
tion to meet all situations. The expression ‘‘any person holdirg in stock 
any essential commodity” must, in the context, comprehend all persons 
having possession of any appreciable quantity of the commodity and the 
expression ‘Stock’ in section 3(2)(f) of the Essential Commodities Act 
appears to mean a collection or store. When a crop of paddy is harvested, 
threshed and the harvesting workers’ charges are paid what the cultivator 
takes thereafter is his ‘stock’ of paddy within the meaning of section 3 
(2) (f) of the Essential Commodities Act. Relying on the aforesaid 
decision of the Kerala High Court Mr. Bagchi contended that actual 
weighment of the stock of paddy is not required to be made and the Levy 
Order providing assessment of levy in respect of a stock reasonably 
expected to be received by a cultivator, cannot be said to be a land- 
oriented Order but the Levy Order in such circumstances must be held 
as basically stock-oriented. Mr. Bagchi contended that in appropriate 
case, the reasonable expectation of the yield may not come true but there 
are provisions for preferring objections against normal asscssment on the 
ground of failure of normal yield ‘by the owner of the stock in question 
in the impugned Levy Order itself. Mr. Bagchi further contended that 
the Essential Commodities Act has been amended by the amending Act 
92 of 1976. By the aforesaid amendment, Section 3(2)(f) has undergone 
a change, and there has been specific addition in the provisions of section 
3(2)(f). From the amended provisions it will appcar that after the 
expression “holding any stock”, the expression “or engaged in production” 
has been added. Accordingly, Mr. Bagchi contended that in any event 
after the said amendment in 1976 the West Bengal Foodgrains Procure- 
ment (Levy) Order, 1977 cannot be challenged as an enactment beyond 
the delegated authority under section 3(2) (f) of the Essential Commodi- 
ties Act. Mr. Bagchi contended that for the aforesaid reason, in any 
event, the decision of the Orissa High Court as referred to hereinbefore 
cannot have any manner of application even assuming but not admitting 
that the West Bengal (Levy) Order is basie land oriented. Reference 
was also made by Mr. Bagchi to the decision made in the caseeof (3) Deep 
Narayan Singh v. State of U.P., reported in AIR 1977*NOC 113(Allaha- 
bad). It was held by the Allahabad High Court in the said decision that 
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by 1972 Notification, the Central Goverment delegated all its powers 
under the general provision of section 3(1} as well as its specific powers 
under the various sub-clauses of section 3:2) which are only illustrative in 
nature and do not exhaust the general powers under section 3(1) to make 
orders and therefore any matter even if not falling within section 3'2) 
would be protected by section 3(1). Relying on this decision Mr. Bagchi 
contended that even assuming that after the amendment, the West Bengal 
Levy Order is not in conformity with the specific powers delegated uncer 
section 3(2)(f) of. the Essential Commodities Act, the competence of the 
State Government to enforce the Levy Order cannot be challenged because 
of the wide and general powers under Section 3(1) of the Essential 
Commodities Act. Mr. Bagchi also referred to the decision made in the 
case of (4) Atulya Kumar Dev. The Director of Procurement Supplies, 
reported in AIR 1953 Calcutta page 548. The vires of the West Bengal 
Foodgrains (Intensive Procurement) Order was examined in the said case 
and Sinha, J. (as his Lordship then was) held that power under the 
Essential Supplies {Temporary Powers) Act, 1946 is derived from section 
3, sub-section (1) and the provisions of sub-section (2) are merely illustra- 
tive. Although the State Government cannot promulgate an order to 
acquire stock not already held under section 3(2)(f), it can be done 
under the general powers under section 3(1). Mr. Bagchi submitted 
that the provisions of section 3(1) of the Essential Supplies (Temporary 
Powers) Act, 1946 are parimateria similar to those of section 3{1) of the 
Essential Commodities Act. 

5. It appears to me that the submissions made by Mr. Bagchi are 
of substance. Power under section 312.(f) is only a specific power but 
the general power flows from the provisions of section 3(1) of the Essen- 
tial Commodities Act. Hence, even assuming that the West Bengal Levy 
Order could not have been promulgated under section 3(2)if) of the Essen- 
tial Commodities Act the said Levy Order is quite valid in view of gene- 
ral and wide powers delegated to the State Government under section 
3(1) of the Act. Iam also of the view that the West Bengal Levy Order 
although refers to a table on the basis of total quantity of land and nature 
thereof held by a person such table is really referable to normal stock 
reasonably expected to be held by a person on the basis of average pro- 
ductivity of such Jand and as such it cannot be contended that the Levy 
Order is only land-oriented and not stoek-oriented and as such beyond 
the delegated powers under section 3(2)(f) of the Essential Commodities 
Act. In any event, after the said amendment of section 3(2)(f) it can no 
longer be centended that the West Bengal Levy Order, 1977 has been 
promulgated beyond the delegated powers under section 3(2)(f) of the 
Essential Commodities Act and as such void and ultra vires. Accordingly 
the writ petition fails and is dismissed. But in the special facts of the 
case, there will be no order as to costs. 
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6. It appears that the petitioner having intended to challenge the 
vires of the West Bengal Foodgrains Procurement (Levy) Order 1977 did 
not prefer any appeal or revisional application under Levy Order but 
moved the instant writ petition. As the Rule is discharged on the finding 
that the Levy Order is not ultra vires, it is but desirable that the peti- 
tioner should be given opportunity to prefer an appeal under the Levy 
Order challenging the correctness of the order of the Requiring Authority 
on merits particularly in view of the fact that similar assessment in pre- 
vious year was found by the Appellate Authority as excessive. It is, 
therefore, directed that the petitioner will be entitled to prefer an appeal 
under the Levy Order within a month from today and if such appeal is 
preferred, the appellate authority will dispose of such appeal on 
merits. 

P.R 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
B. C. Chakrabarti 


Decision: August 31, 1978 
Hind Galvanising & Engineering Co, (P) Ltd. a Appellant 
Versus 

State of West Bengal & Ors. no n ... Respondents* 

Industrial Disputes Act (14 of 1947) Sec. 33(2)(b)— Proceeding 
pending before Tribunal in respect of dispute between company and work- 
men— Dismissal of a workman without payment and approval of Tribunal— 
Effect thereof on Order of dismissal of workman— Additional previlege to 
workman of raising a dispute— Complaint u/s. 33A— Challenge as to validity 
of order of dismissal—Principles of natural justice, how far attracted— © 
Joint disciplinary enquiry of two delinquents— Whether Statement of one 
can be used as corroborative evidence against another— Question of pre- 
judice— Right of employer to establish charges independently before 
Tribunal where the employer bas failed to establish charges in domestic 
enquiry according to the Tribunal. 

In a case where two persons had faced a joint disviplinary enquiry, 
a question arose as to whether the statement of one for corroboration 
of evidence against the other would amount to a breach ‘of the principles 
of natural justice. 

Deoraj with his helper Sitaram was working on a shearing machine 
at the works of the appellant. An insident happened en 5.1.68. It is 
alleged that owing to the gross negligence and carelessness in the 
discharge of their duties these two workers wrongly sheared 28 pieces 


*F, M. A. no 177 of 1977 arising out of Civil Rule no. 6434 of 1969, 
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which were totally rejected and as a result the appellant company 
suffered financial losses, This particular incident was also not reported 
to the superior authority by Deoraj but it was detected later on by a 
foreman ou a report from Sitaram. On those allegations Deoraj was 
Served with a charge-sheet. Deoraj submitted an explanation denying 
the charges. A similar charge sheet was also given to Sitaram 
and both faced a joint disciplinary enquiry which was directed by the 
appellant when the appellant was not satisfied with the explanation 
furnished. An outsider was appointed as the enquiry officer who held 
an enquiry and submitted his report. He found that the charges levelled 
against both the delinquents had been established at the enquiry on the 
evidence led by the appellant. The report read as a whole goes to show 
that the enquiry officer based his findings on the substantive evidence of 
the three witnesses though he used the Statement of Sitaram made at the 
enquiry for corroboration of the evidence of those three witnesses. 
Agreeing and accepting the findings of the enquiry offieer, the appellant 
dismissed Deoraj from service. True it is that at the time when Deoraj 
was so dismissed an adjudication proceeding between the appellant and 
its workman was pending before an Industrial Tribunal and inspite thereof 
the appellant had not complied with the requirements of the proviso 
to section 33 (2)(b). Deoraj thereafter lodged a complaint with the 
Tribunal under section 33A seeking reinstatement with back wages. Iu 
that application it was claimed that he had been dismissed vindictively and 
malafide and that the enquiry that was held was an eye-wash since there 
was gross Violation of the principles of natural justice. The Tribunal held 
that there was no fair and proper enquiry and rejected the domestic 
enquiry and further directed reinstatement with back wages. The appellant 
company moved a writ petition before this court and obtained a Rule 
which was ultimately discharged. Hence this appeal. 


HELD: lt appears that Deoraj was dismissed by the appellant- 
company at a time when an industrial dispute between the appe- 
lant company and its workman was pending adjudication before an 
industrial tribunal. Such a dismissal undoubtedly was made in contraven- 
tion of the provisions of section 33 (2) (b) when the company had neither 
paid to Deoraj wages for a month nor had obtained the requisite approval. 
But such contravention does not render the Order of dismissal void or 
inoperative. It only furnishes an additional previlege to the workman of 
himself raising a dispute in respect of the validity of such dismissal before 
the tribunal by lodging a complaint under section 33A apart from the other 
remedy under section 10 of the Act. And Deoraj availed of this remedy 
under section 33A when he lodged the complaint before the tribunal. In 
adjudging the complaint so made, the trilunal isto decide as to whether 
the order of dismissal can be sustained in law. The Order will not fail 
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solely on the ground that it had been made, in contravention of section 
33 (2) (b). The tribunal is to find out whether the Order complained of 
had been passed on the basis of a fair disciplinary enquiry and whether it Is 
otherwise bonafide and in accordance with the Standing Orders or not, what 
the principles of natural justice enjoin are not matters of technicality. 
One is to adjudge with reference to the substance as to whether these has 
been any real violation of such principles. 

The Statement of Sitaram was used by the enquiry officer for the 
Purpose of corroborating the substantive evidence led by the three witnesses 
on behalf of the company it would not be inadmissible as against the co- 
delinquent solely on the ground that Sitaram himself was a co-delinquent. 
It is settled law that domestic tribunals like enquiry officers are not bound 
by the technical rules of evidence contained in the Evidence Act. When 
the enquiry officer was not bound by the strict rules of the Evidence Act, 
it was certainly open to him to use the Statement of Sitaram as against 
the co-delinquent Deoraj and the only thing to be considered is whether by 
such use Deoraj had in any manner been prejudiced. The report of the 
Enquiry officer clearly shows that the charges against Deoraj were all 
independently established by the substantive evidence of the three witnesses 
examined on behalf of the company. The enquiry officer made a correct 
approval when he used the statement of Sitaram only for the purpose of 
finding corroboration. 

It is now well settled that if in the view of the tribunal the domestic 
enquiry must fail, then in that event it would be still open to the employer to 
substantiate the charges on which action has baen taken by him to the 
satisfaction of the tribunal on the independent evidence led before it. 

Cases referred to :— 

(1) Workmen of Motipur Sugar Factory Private Limited v. Motipur 
Sugar Factory, AIR 1965 SC 1803 
(2) Punjab Beverage y. Suresh Chand, 1978 LIC 693 
(3) Parry’s Confectionary Limited y. Industrial Tribunal, (1974) 45 
FIR 329 l 
(4) Associated Cement Co. v. Labour Court, 1976 (33) FLR 381 
(3) Cooper Engineering Ltd. v. P. P. Mundhi, AIR 1975 SC 1900 
Chunilal Ganguly and Sunit Krishna Dutta es For Appellant 
N. D. Manna and Subodh Kr. Bhattachaya na For Respondent No. 3 

The judgment of the Court was as follows :— 

Sen, J.: This appeal under clause 15 of the Letters Patent is dire- 
cted against the judgment and order dated February 18, 1974, passed by 
a learned single judge cf this court dismissing a writ petition whieh was 
registered as Civil Rule No. 6434 (w) of 1969. The principal point that. 
arises for consideration in this appeal is, where two pcrsons had faced 
a joint discipliuary enquiry, use of the statement of one for correbora- 
tion of evidence against the other which constitutes breach of the 
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principles of natural justice. It would be necessary to refer to the facts 
which may be set out shortly as follows: 

2. Respondent No. 3, Deoraj Rai with his helper Sitaram was 
working on a shearing machine at the appellant’s works on January 5, 
1968. It is alleged that owing to their gross negligance and carelessness in 
the performance of their duties they wrongly sheared 28 pieces which were 
totally rejected and asa result the appellant-company suffered financial 
losses. The matter was also not reported to the department-in-charge or 
any other supérior authority by Deoraj, respondent No. 3 but was detec- 
ted by the foreman after 6 p.m. on a report by Sitaram. On those 
allegations Deoraj was served with a charge sheet fora major misdemea- 
nour dated January 9, 1968, on charge of (i) gross negligence of work, 
(ii) wilful and serious defect in workmanship, (iii) irresponsible action 
resulting in damage to the goods and (iv) failure to report at once to the 
foreman or supervisor or manager any defect noticed. On January 10, 
1968, Deoraj submitted an explanation denying the charges. He took 
the defence that on January 5, 1968, while working on the shearing 
machine he reported defects to the supervisor who rectified the same and 
adjusted the gauge and after that he carred on the work of shearing on 
the gauge so adjusted. It was further pleaded that the charges were 
malafide and were drawn up with an ulterior motive to victimise him. 
There is no dispute that similar charges were framed against his helper 
Sitaram and both faced a joint disciplinary enquiry which was directed 
by the appellant when the appellant was not satisfied with the explanations 
furnished. One Mr. H. Pal, not associated with the appellant-company 
in any manner, was appointed the enquiry officer. 

3. The enquiry was held on January 27, 1968 obviously in the pre- 
sence of both Deoraj and Sitaram. Two of the supervisors on duty at the 
works upto 6 p.m.on January 5, 1968, namely M. R. Talukdar and 
Satyajit Mazumdar were examined along with the foreman B. N. Rai on 
behalf of the appellant in support of the charges. These three witnesses 
on their own evidence fully established the charges including the charge 
of gross neglect resulting in wrong shearing of 28 pieces and their rejection. 
Such evidence and in particular the evidence of the foreman disproved the 
defence of Deoraj that wrong shearing was due to any defect in the 
machine. It would appear further from the evidence of this foreman B.N. 
Rai that when asked by him Deoraj failed to furnish any explanation for 
the wrong shearing at that time while’ Sitaram in furnishing the reason 
stated in the presence of Deoraj that he was asked by Deoraj to complete 
the scheduled work quickly so that they could take more rest afterwards in 
spite of the fact that Sitaram pointed out that that may lead to mistakes. 

4, The minutes of the domestic enquiry show that though offered 
for cross-exefnination none of these witnesses was cross-examined either 
by Deoraj or by Sitaram. On that very date both Deoraj and Sitaram 
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were examined by the enquiry officer. Sitaram in his statement made 
the same statement as he had earlier made to the foreman and he further 
stated that Deoraj did not inform about such wrong shearing to anybody 
including the supervisors present. Deorajin his statement on the other 
hand reaffirmed bis own defence, namely, that he noticed the defects 
during the operation and reported the matter to the supervisor who came 
and adjusted the gauge and that he proceeded with the shearing job on 
the gauge so adjusted. Neither of the two delinquents, however, adduced 
any evidence to substantiate their respective defences. 

5. Deoraj made a representation to the manager of the appellant 
on the very date, namely, January 27, 1968, and obviously after the 
conclusion of the enquiry, complaining that the enquiry held was malafide, 
unfair and against the principles of natural justice. The ground for such 
objection was that all the appellant’s witnesses were present at the en- 
quiry when the witnesses were being examined in chief and that the com- 
pany’s labour officer tampered with company’s witnesses in presence of 
the enquiry officer. Such objections, however, were not raised before the 
enquiry officer and the minutes of the enquiry do not support any such 
complaint. The appellant in a letter dated February 6, 1968, strongly 
controverted those allegations made by Deoraj. It was pointed out that 
the labour officer in presentiig the case of the company presented the 
witnesses one by one and it is not correct that all the witnesses were 
present when they were being examined. It was further pointed out that 
Deoraj himself refused to cross-examine any of those witnesses indivi- 
dually though opportunity was given to him for the said purpose. But 
Deoraj reiterated his previous complaint in a letter dated February 9, 
1968. The appellant in their reply dated February 12, 1968, strongly 
controverted the allegations so repeated by Deoraj and further made a 
fair offer that if Deoraj felt it necessary they may hold another enquiry. 
That offer, however, was rejected by Deoraj by his letter dated February 
15, 1968. But, even then, the appellant by their letter dated February 
22, 1968, offered to hold a fresh enquiry on March 9, 1968, in case 
Deoraj wishes to avail that opportunity. This offer also was not accepted 
when the letter was returned as ‘refused’. 

6. In the background of such circumstances, the enquiry officer 
submitted his report. He found that the charges levelled against both 
the delinquents had been established at the enquiry on the evidence led 
by the appellant. The report read as a whole goes to show that the 
enquiry officer based his findings on the substantive evidence of the 
three witnesses though he used the statement of Sitaram made at the 
enquiry for corroborating the evidence of those three witnesses. 

7. Agreeing with and accepting the findings of the enguiry *officer, 
the appellant dismissed Deor+j from service by an order dated April 5, 
1968. There is no dispute that at the time when Deoraj was so dismissed 
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an adjudicaticn proceeding between the appellant and its workmen was 
pending before the tribunal and in spite of such pending proceeding the 
appellant had not fulfilled the requirements of the proviso to section 
33(2)(b). Respondent No. 3, Deoraj, thereupon lodged a complaint with 
the tribunal under section 33A seeking reinstatement with back wages. 
In this application it was claimed that he had been dismissed vindictively 
and malafide and that the enquiry that was held wes an eye-wash since 
there was gross violation of principles of natural justice. 

8. The appellant contested the said proceeding by filing a written 
statement denying all the allegations made in the complaint lodged by the 
respondent No. 3, Deoraj. 

9. The tribunal held that there was no fair and proper enquiry. 
According to the tribunal the enquiry officer infringed the rules of natural 
justice by using the statement of Sitaram against Deoraj when that 
statement was neither read over and explained to Deoraj nor was he 
given any opportunity to cross-examine Sitaram. On this ground alone, 
the tribunal rejected the domestic enquiry and then proceeded to observe 
that when the appellant had not proved the charges agains Deoraj before 
the tribunal by adducing independent evidence, the dismissal must be 
held to be not justified. The tribunal, therefore, directed Deoraj to be 
reinstated with back wages. 


10. The award of the tribunal so made was challenged by the 
appellant in the writ petition out of which the present appeal arises. In the 
writ petition, the appellant sought to make out a case that the award of 
the tribunal suffers an error apparent on the face of the record when it 
was held that use of the statement of Sitaram as made at the domestic 
enquiry constitutes any breach of the rules of natural justice. The 
learned judge in disposing of the writ petition, however, overruled the 
said plea of the appellant and for the same reasons as given by the tribunal 
upheld the award. The writ petition was accordingly dismissed and the 
Rule issued thereon was discharged. Feeling aggrieved, the appellant has 
preferred the present appeal. 


11. Mr. Ganguli, appearing in support of this appeal has raised 
two points. inthe first place according to Mr. Ganguli, the enquiry 
officer had rightly used the statement of Sitaram for corroborating the 
substantive evidence on which rests the findings and such user of the 
statement of Sitaram does in no way infringe the principles of natural 
justice. According to Mr. Ganguli when respondent No.3 himself had 
rejected the offer of a fresh enquiry, there can be no case of any such 
infringemegt and the tribunal is in error on the face of the record in 
arriving at a finding to the contrary. Secondly, it has been contended by 
Mr. Ganguli that even if the domestic enquiry fails on that ground, the 
tribunal should have allowed the appellant an opportunity to adduce 
independent evidence to prove the charges levelled against respondent 
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No. 3, Deoraj to the satisfaction of the tribunal ; the tribunal could not 
have held the dismissal to be unjustified only because the appellant at 
the initial stage had not adduced independent evidence in proof of the 
charges levelled against respondent No. 3, Deoraj. According to Mr. 
Ganguli, the learned trial judge failed to appreciate these apparent 
infirmities in the award of the tribunal in dismissing the writ petition. 

12. Mr. Manna appearing on behalf of the respondent No. 3 has 
contested both the points raised by Mr. Ganguli. According to Mr. 
Manna, Sitaram was a co-Celinquent andthe tribunal could not have 
used his statement made at the enquiry as against Deoraj when such a 
` statement was neither read over and explained to Deoraj nor was he 
called upon to cross examine him on the statement so made. According 
to Mr. Manna, therefore, the tribunal had rightly held that the enquiry 
officer went wrong in relying upon such statement of Sitaram as 
evidence against Deoraj and the same constitutes breach of the funda- 
mental principles of natural justice. In arswer to the second point raised 
by Mr. Ganguli, Mr. Manna has contended that the appellant is not 
entitled in law to bd given any second opportunity to adduce independent 
evidence in proof of the charges against Deoraj to the satisfaction “of the 
tribunal. According to Mr. Manna, the appellant should have adduced 
such evidence at the initial stage if they are to fall back upon the alter- 
native defence of supporting the dismissal on merits before the tribunal. 
Strong reliance is placed by Mr. Manna on the earlier decision of the 
Supreme Court in the case of (1) Workmen of Motipur Sugar Factory 
Private Limited v. Motipur Sugar Factory, AIR 1965 SC 1803. 

13. We have carefully considered the rival contentions put forward 
before us. Inthe present case respondent No. 3, Deoraj was dismissed 
by the appellant at a time when an industrial dispute between the appellant 
and its workmen was pending adjudication before the tribunal. Such 
dismissal undoubtedly was in contravention of section 33 (2) (b) when 
the appellant had neither paid to the responcent No. 3 wages for a month 
nor had obtained the necessary approval the application for approval filed 
before the tribunal being withdrawn. The Supreme Court in its latest 
decision in the case of (2) Punjab Beverage v. Suresh Chand, 1978 Labour 
and Industrial Cases 693 kas settled the legal consequences of such 
contravention, It has been held that such contravention does not render 
the order of dismissal void or inoperative. It only furnishes an additional 
privilege to the workman of himself raising a dispute over the validity of 
such dismissal before the tribunal by lodging a complaint under section 
33A apart from the other remedy under section 10 of the Act, Respon- 
dent No. 3, Deoraj in the present case availed of this remedy under 
section 33A when he lodged the complaint before the tribunal. 

14, Jn adjudging the complaint so made, the tribunal isto decide 
as to whether the order of dismissal can be sustained inlaw. The order 
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would not fail solely on the ground that it had been made in contraven- 
tion of section 33(2) (b). The tribunal is to find out whether the order 
had been passed on the basis of a fair disciplinary enquiry and whether 
it is otherwise bonafide and in accordance with Standing Order or not. 
In the present case respondent No. 3 challenged the order on the ground 
that there had been no fair enquiry when the enquiry officer infringed 
the basic principles of natural justice in holding the enquiry. The tribu- 
nal upheld the said objection when it held that the e1quiry cfficer infrigned 
such principles by using the statement of Sitaram as evidence against 
Deoraj, the respondent No. 3 though (1) the statement of Sitaram was 
not read over to Deoraj and (2) Deoraj was afforded no opportunity 
to cross-examine Sitaram. The learned Judge inthe trial court in dis- 
posing of the writ petition took the same view. We are, however, unable 
to accept the view so taken. In our view what the principles of natural 
justice enjoin are not matters of technicality. One is to adjudge with 
reference to the substance as to whether there has been any real violation 
of such principles. Requirement of those principles being to give the 
delinquent a fair opportunity to meet what is being used against him and 
make out his own defence, we are only to see whether such an opportu- 
nity was in substance furnished or not. The statement of Sitaram which 
on our findings made hereinbefore was used by the enquiry officer for the 
purpose of corroborating the substantive evidence led by the three witne- 
sses examined on behalf of the appellant would not be inadmissible as 
against the co-delinquent solely on the ground that Sitaram himself was 
a co-delinquent. It is settled law that domestic tribunals like enquiry 
officers are not bound by the technical rules ‘of evidence contained in the 
Evidence Act. Even that Act under section 30 makes confession of a co- 
accused admissible as against others and some decisions have gone to the 
extent of expressing the view that even statements under section 342 of 
the Criminal Procedure Code made by a co-accused can be so used as 
against the others though there is some divergence in judicial opinion on 
the point. Be that as it may when the enquiry officer was not bound by 
the strict rules of the Evidence Act, it was certainly open to him to use 
the statement of Sitaram as against the co-delinquent Deoraj and only 
thing to be considered is whether by such user Deoraj had in any manner 
been prejudiced. Such was the view taken by the Madras High Court 
in the case of (3) Parry’s Confectionary Limited v. Industrial Tribunal 
(1974) 45 FJR 329 and (4) Associated Cement Co. v. Labour Court, 1976 
(33) Indian Factories & Labour Reports 381. In our view, the report of the 
enquiry officer clearly shows that the charges against Deoraj were all 
independently established by the substantive evidence of the three wit- 
nesses examine@ on behalf of the appellant. The enquiry officer made a 
correct approach when he used the statement of Sitaram only for the 
purpose of finding corroboration. For the two reasons referred to here- 
inbefore, the tribunal was of the view that the statement of Sitaram could 
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not have been used even for the purpose of corroboration. The object- 
tion that this statement had not been read over and explained to Deoraj 
appears to be hyper-technical. There was a joint enquiry conducted in 
presence of both. Both appear to be knowing Hindi and obviously the 
statement that was made by Sitaram in presence of Deoraj was in Hindi. 
Moreover, the minutes recorded by the enquiry officer shows that the re- 
corded statement itself was read over and explained in Hindi to Sitaram 
Obviously that was done in presence of the co-delinquent Deoraj and mere 
omission to record that it was read over and explained to Deoraj, also 
makes no difference whatsoever. The other objection is that Deoraj was 
not asked to cross-examine Sitaram on the statements made by him. 
Here again, we find that the statement made by Sitaram at the enquiry is 
substantially the same as he is alleged to have made to the foreman on 
the date of the incident and as spoken of by the foreman B. N. Roy. 
There is no dispute that Deoraj was called upon to cross examine B. N. 
Roy on the evidence given by him in his examination-in chief including 
his statement as to what Sitaram had told him about’ the matter on the 
date of the incident. Such an offer, however, was declined and as a 
matter of fact Deoraj had declined to cross-examine any of the witnesses 
examined on behalf of the appellant. He had not even adduced any evi- 
dence to support his own defence. Moreover at no point of time during 
the enquiry or even thereafter did he make any grievance that Sitaram 
should have been offered for cross-examination. Jn such circumstance, 
in our view, mere failure on the part of the enquiry officer to call upon 
Deoraj to cross-examine Sitaram had not resulted in any material 
prejudice. More so, in view of the subsequent events which unmistakably 
go to show that the appellant offered to hold a fresh enquiry giving all such 
opportunities as the respondent No. 3, Deoraj may demand. Such oppor- 
tunity was expressly declined. Therefore, we are unable to sustain the | 
objection that there was any violation of the principles of natural justice 
by the enquiry officer or that there was no fair enquiry on the charges 
levelled against the said respondent. It is clear, therefore, that there is an 
error apparent on the face of the award in so far asthe tribunal held that 
use of the statement of Sitaram by the enquiry officer for the purpose of 
corroborating the substantive evidence, which by itself proves the charges 
constitutes infrngement of the principles of natural justice. The first point 
raised by Mr. Gangull, therefore, succeeds. 

15. Though on the conclusion as aforesaid the second point 
raised by Mr. Ganguli becomes redundant, yet it must be said that 
the said point too is now concluded in favour of the appellamt by the 
decision of the Supreme Court. It is now well settled®that if in the 
view of the tribunal the domestic enquiry must fail, then in that event it 
would still be open to the employer to substantiate the charges on which 
action has been taken by him to the satisfaction of the tribunal on 
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independent evidence led before it. It has been strongly contended by 
Mr. Manna that though the appellant had such a right, yet they were 
not entitled to any second opportunity to adduce such evidence when 
they failed to do so at the initial stage. According to Mr. Ganguli on 
the other hand, the validity of the domestic enquiry should be decided 
as a preliminary issue and once the tribunal finds that such enquiry 
must fail, that the employer should be given an opportunity to adduce 
independent evidence to substantiate the charges before the tribunal. 
This procedure should have been followed in the present case. Conten- 
tion of Mr. Ganguli on the point is well supported by the decision of 
the Supreme Court in the case of (5) Cooper Engineering Ltd. v. P. P. 
Mundhi, AIR 1975 SC 1900, where the Supreme Court reviewed all the pre- 
vious decisions on the point including the decision in the case of Motipur 
Sugar Factory relied on by Mr. Manna. On such review it has been held 
that in the event of a dispute being raised as to the validity of the domestic 
enquiry the tribunal is first to consider that issue as a preliminary issue for 
deciding whether the enquiry must fail on some valid ground or not and 
only when according to the tribunal such an enquiry would fail that 
the management should be given an opportunity to bring home the 
charges to the satisfaction of the tribunal by adducing independent 
evidence in support thereof. Such being the legal position, Mr. Ganguli 
is fully justified in objecting to the procedure adopted by the tribunal in 
the present case. The tribunal never decided the issue as to whether the 
domestic enquiry could be sustained in law or not as a preliminary issue 
though the same isa matter of controversy between the parties. On the 
other hand the tribunal proceeded on the view that when the appellant 
had not adduced independent evidence even at the initial stage in support 
of the alternative defence on merits it must be held that the charges had 
not been proved at all. Though the view so taken by the tribunal has 
found favour with the learned trial judge in our view it is contrary to the 
above decision of the Supreme Court in the case of Cooper Engineering 
Limited Such being the position had we upheld the finding of the 
tribunal that there had been a failure of the domestic enquiry, we would 
have remanded the proceeding to the tribunal for re-adjudication on merits 
after giving the appellant an opportunity to adduce independent evidence in 
support of their charges against the delinquent Deoraj, respondent No. 3. 

16. Inthe result, the appeal succeeds. The judgment and order of 
the learned trial judge are set aside. The writ petition of the appellant 
succeecs and the Rule is made absolute. The award passed by the tribunal 
is set agjde. Parties are directed to bear their costs throughout. 

Let an Appropriate writ do issue accordingly. 


Chakrabarti, J. : I agree. 
P. R. 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 


; Decision: June 8, 1976 
Maliram Joshi me at ae Petitioner 


Versus 
Ramjilal Sharma ee Respondent* 


Code of Civil Procedure sec. 151. — Jurisdiction of Court of Small 
Causes to pass mandatory temporary injunction. 

Petitioner applied under sec. 41 of the Presidency Small Causes 
Court Act in the court of small causes calcutta for recovery of possession 
of a room against the opposite party. Petitioner’s case is that the O. P. 
was a licensee and he had revoked the licence. O.P. failed to vacate the 
room and the petitioner disconnected the supply of electricity to the 
said room. ©. P. then filed an application under sec. 151 of the Code 
of Civil Procedure and chap. XXXVII Rules 1 and 2 of the Presi- 
dency Small Causes Court Manual for mandatory injunction directing the 
petitioner to restore the supply of electricity. Petitioner contended that 
the ʻO. P. had no right or locus standi to enforce in the Small Cause 
Court his right to use electricity and also contended that the Small Cause 
Court had no jurisdiction to enter any such application, Judge Court of 
Small Causes, Calcutta passed an order of mandatory injunction comman- 
ding the petitioner to restore the electric supply to the O. P. immediately. 
Petitioner then obtained the present rule challenging the said order. 

HELD: In the instant case the order of temporary injunction was 

not covered by order 39 of the Code of Civil Procedure but was issued in 
the exercise of inherent powers of the court of small causes. 
The inherent jurisdiction of the court of small causes in proceeding under 
sec, 151 of the code is confined to granting temporary injunction in matters 
of procedure and does not extend to substantive rights of the parties. The 
question whether an occupier or u tenant is entitled to enjoy electricity in 
the premises is not a matter of procedure only but it partains to question 
of substantive rights. Chapter XXXVII of Rules and Practice does not 
embody any rule corresponding to Rule 2 of order 39 of the Code. There- 
fore the court of small causes in the exercise of its inherent powers cannot 
affect questions of substantive right to possession and enjoyment of immo- 
vable property. The Court of Small Causes had exceeded its jurisdiction 
by passing the mandatory order for restoration of electricity to the room 
in occupation of the O. P. 

The Rule is made absolute and the order complained of is set aside. 
The application for injunction for restoration of electric supply be dismissed 
as not maintainable. ‘. ° 

Cases referred to :— 


(1) Rameshwar Dubey v. Jogendralal Saha and others, AIR 1968 Cal 
234=55 CWN 474 
*Civil Rule No. 3460 of 1975. 
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(2) Hukumchand y. Kamalanand, ILR (1906) 33 Cal 972 
(3) Monoharlal y. Seth Hiralal, AIR 1962 SC 527 
(4) Padam Singh v. State of Uttar Pradesh, ATR 1961 SC 218 


Biswajit Ghose and Debasish Mitra 3 ule for petitioner 
G. L. Arora and Motilal Agarwal Se ... for opposite party 


The judgment of the Court was as follows :— 


The present petitioner has applied under Section 41 of the Presi- 
dency Small Causes Court Act in the court of Small Causes, Calcutta for 
recovery of possession of aroom in the third floor of premises No. 7 
Burtalla Street, Calcutta from the opposite party. His case is that 
the said premises belong to a joint Hindu family governed by Mitaka- 
shara school of Hindu Law of which he was the Karta and the manager. 
The opposite party has been alleged to be a near relation of the petitioner. 
It has been claimed that the opposite party was granted leave and license 
to use and occupy one room on the third floor of the said premises No. 7 
Burtolla Street and that the said license had been revoked and/or with- 
drawn by a letter dated 11th February 1975. The defendant had failed 
to vacate the room. Hence the plaintiff has prayed for recovery of 
possession. 

2. The opposite party in his written statement has denied the above 
allegations. He has inter alia stated that he is a tenant in respect of the 
said room under Mahanands Ramju Rameswar Joshi at arent of Rs. 10- 
per month payable according to Hindi calender. The opposite party’s case 
is that the petitioner is not entitled to recover possession. 


3. The opposite party filed an application purported to be under 
Section 151 of the Code of Civil Procedure and Chapter XXXVII Rules 
l and 2 of the Presidency Small Causes Court Manual praying for man- 
datory injunction directing the petitioner to restore the supply of electri- 
city of one light and one fan to the disputed room which was disconnected 
on June 2, 1975. The petitioner opposed the said prayer for mandatory 
injunction made by the opposite party. The petitioner however, did not 
dispute that during the pendency of the above proceeding, he had dis- 
connected supply of electricity to the disputed room. He claimed that 
the opposite party was a licensee and the said license had already been 
revoked. The use of the electricity by the opposite party was permissive 
and the said permission had been already withdrawn after due warning to 
the opposite party, who had been using electricity for the purpose of 
operating iron, heater etc. The petitioner contended that the opposite 
party had no right or locus standi to enforce in the Small Causes Court 
his right*to use electricity. The jurisdiction of the Court to entertain the 
said application for mandatory injunction was also questioned. 


4. The learned Judge, 3rd Bench, Court of Small Causes Calcutta 
by his order dated Ist September, 1975 has passed an order of mandatory 
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injunction, commanding the petitioner to restore the electric supply to 
the opposite party with immediate effect. The opposite party has been 
ordered to deposit in the trial Court a sum of Rs. 16/- per month comm- 
encing from September, 1975. The plaintiff has been given liberty to 
withdraw the amount, if so deposited irrespective of the result of the 
suit. Therefore, the petitioner obtained the present rule. Admittedly 
the oppoite party had been enjoying electricity in the disputed room until 
the petitioner had disconnected the same. The only point in this rule is 
whether the court of Small Causes has any jurisdiction to pass mandatory 
temporary injunction for restoration of electric supply to the rocm in 
dispute. 

5. Mr. Ghosh, learned Advocate for the petitioner has submitted 
that even according to the Court below the order of temporary injunction 
passed by it was not governed by the provisions of order 39 Rule 1 of 
the Code of Civil procedure or Chapter XXXVII of the Rules of Practice 
of the Court below. According to Mr. Ghosh the court in a proceeding 
under section 41 has no jurisdiction to pass mandatory temporary injunc- 
tion for restoration of electric supply affecting substantive rights to an 
immovable property. In this connection, Mr. Ghosh relied upon the 
decisions in (1) Ramashwar Dubey v. Jogendralal Saha and others, AIR 
1968 Calcutta 234, 53 CWN 474. 

6. Mr. Aurora, who appeared on behalf of the opposite party on the 
other hand has contended that Section 151 of the Code of Civil Procedure 
has been made applicable to suits to be tried by the Court of Small 
Causes, Calcutta. A proceeding under section 41 of the Code of Civil 
Procedure is to be dispos2:d of according to procedure applicable to such 
suits. Among other provisions, Section 151 of the court has been made 
applicable to Small Causes Court suits. Therefore, in the instant case 
the Court below did not exceed its jurisdiction by issuing mandatory 
temporary injunction in the exercise of its inherent jurisdiction. 


7. Inthe instant case, the order of temporary injunction was not 
plainly covered by Rule 1 of order 39 but was issued in the exercise of the 
inherent powers of the court of Small Causes. 

8. The Code of Civil procedure is not exhaustive. The Court has 
therefore, in cases, where the circumstances require it, acted upon the 
assumption of the possession of an inherent power to act exdebito justitial 
and to do that real and substantial justice for the administration of which 
alone it exists (Vide Mulla on Code of Civil Procedure, 13th Edition) Vol. 
I page 576. Also, see, (2) Hukumchand v.‘Kamalanand ILR (1906) 33 
Calcutta 972. The Supreme Court in (3) Monoharlal v. Seti? Hiralal, ATR 
1962 Supreme Court 527, set at rest differences in judicial opinion on the 
question whether the Court could issue a temporary injunction under 
Section 151 when the case does not fall within the terms of either Rule 1 


1978 (2) CLJ] Maliram Joshi v. Ramjilal Sharma 401 


or Rule 2 of order 39. It is well-settled that inherent powers of the 
Court cannot be exercised when prohibited by the Code of Civil Procedure. 
Inherent powers are also not to be ordinarily exercised if the Code does 
not contain any specific provision which would meet the necessity. 
Further, inherent power is to be exercised only for ends of justice. The 
Supreme Court in (4) Padam Singh v. State of Uttar Prodesh AIR 1961 
Supreme Court 218 held that an order appointing a Commissioner for 
seizing Account Books of the plaintiff was invalid because the said power 
under Section 151 was exercised with respect to a matter affecting the 
substantive rights of the plaintiff. It was observed that specific powers 
have to be conferred on the Courts for passing orders affecting substan- 
tive rights of parties, such powers can not come within the scope of in- 
herent powers of the Court in matter of procedure which powers have 
source in the Court possessing all the essential powers to regulate its pra- 
ctice and procedure. Raghubar Dayal J. who delivered the majority 
opinion in (3) Monohar Lal v. Seth Hiralal (Supra) at page 533 of the 
reports quoted with approval of these observations. Chatterjee J. in (1) 
Ramashwar Dubey v. Jogindra Lal Saha and others AIR 1968 Calcutta 234 
` (Supra) followed thesee decisions regarding scope of inherent powers of 
the Court to grant injunction affecting substantive rights. Chatterjee J. 
in Rameshwar Dubey v. Jogindra Lal Saha and others AIR 1968 Calcutta 
234 (Supra) held that an injunction can not be granted under Chapter 
XXXVI part 3 of the Rules framed by the High Court under Section 9 of 
the Presidency Small Causes Court Act or under the inherent powers of the 
Small Causes Court to restrain a person from functioning as a Councillor, 
Calcutta Corporation pending disposal of an election petition under the 
Calcutta Municipal Act, 1951. Chatterjee J. was of the view that Rule 1 
of Chapter XXXVII part 3 empowers the Small Causes Court to grant 
injunction when (1) any property in dispute in a suit is in danger of being 
wasted, damaged or alienated by a party to the suit or wrongfully sold 
in execution of the decree and (2) when the defendant threatens or intends 
to remove or dispose of his property with a view’to defraud his creditors. 
In the absence of any other prescribed rule, the Court of Small Causes 
cannot grant injunction in other circumstances, it was held that the Chief 
Judge had no power to grant temporary injunction to restrain an elected 
Councillor from assuming office. Chatterjee J. further held that a tem- 
porary injunction in the exercise of the Court’s inherent power can be 
granted in a matter which does not affect substantive rights of a party, 
unlike Rules 1 and 2 of Order 39 which empower tne Courts to grant 
injunctiof even in cases of substantive rights. Chatterjee J. further held 
that although Section 151 has been extended the Small Causes ‘Court has 
no power to grant any injunction affecting substantive rights to any party 

in cases other than those which come under Chapter XXXVII. 
9, These decisions are. binding upon me. Therefore, I am to hold 
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that the inherent jurisdiction of the Court of Small Causes in proceeding 
under Section 151 is confined to granting temporary injunction in matters 
of procedure and does not extend to substantive rights of the parties. The 
question whether an occupier or the tenant is entitled to enjoy electricity 
in the premises in his occupation is nota matter of procedure only. But 
the same partains to question of substantive rights. The opposite party has 
to establish that such rights to electricity invested in him and there is cor- 

responding duty on the part of the petitioner to give uninterrupted electric 

supply to him. The question of this entitlement and corresponding obligati- 

on and content of the said right to get electric connection are all matters of 
substantive law. The Court below unless can form even a prima facie opin- 

ion‘that the opposite party hasa right vested in him to enjoy electricity 

it cannot issue any mandatory temporary injunction directing restoration 

of electric supply. In case of a tenant perhaps a right to enjoy electricity 

may be a part of covenant of quiet possession. The Civil Court in an 

appropriate case may under Rule 2 of order 39 issue temporary injunction, 
to restrain repetition or continuance of breach of such covenent of quiet 

possession between the landlord and the tenant. But Chapter XXXVII. 
of Rules and Practice does not embody any rule corresponding to Rule 2 

of order 39 and therefore, the Court of Small Causes in the exercise of 
its inherent powers cannot affect questions of substantive right to possession 

and enjoyment of immovable property. 

10. Mr. Aurora appearing on behalf of the opposite party empha- 
sised that the opposite party had been so long enjoying electricity in his 
room and the.same was disconnected during the pendency of the procee- 
ding under Section 41. But the said facts cannot empower the Court 
ina proceeding under Section 41 to pass interlocutory orders in excess 
of its powers. 

11. For the aforesaid reason, | reluctantly come to the conclusion 
that the Court of Small Causes had exceeded its jurisdiction by passing 
mandatory order for restoration of electric connection to the rooms in oc- 
cupation of the opposite'party. This order, however, would be without pre- 
juizce, to the right of the opposite -party to take recourse to any other 
proceeding according to law to get restoration of electric. supply to his 
room. Iexpress no opinion as to whether the opposite party is a tenant 
ora licensee and whether he is entitled to make any application in this 
connection before the learned Rent Controller or to file a separate suit. 

412. accordingly make the rule absolute and set aside the order 
complained of. The application for injunction for restoration, of electric 
supply filed by the opposite party be dismissed as not “maintainable but 


without prejudice to his right to take recourse to any other proceeding 
according to law. Let the proceeding under Section 41 be disposed of 
as quickly as possible. The records be sent down immediately. 


P. R. =- ~ 
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Before Mr. Justice R. Bhattacharjee and Mr. Justice - 
Monoj. Kumar Mukherjee 
Decision: September 7, 1978 


[ CIVIL eR. Baa and Mr ] 


Smt. Gurdey Kaur & Anr. Appellant 


Versus 
. Rash Behari Das ssa si pi Respondent* 

Motor Vehicles Act, 1939—Secs. 110A, 110B, 110C, 110D, 110E, 
95(1)(b)(i), 111A—Claim for compensation for injury—Non liability of 
Insurer, when accident does not occur in a public place— Appeals under sec. 
110D— Cross objection, if maintainable—Basis of fixing amount of just 
compensation — Pecuniary loss and non pecuniary loss. 

R. B. Das filed an application under sec. 110A of the Motor Vehicles 
, Act, 1939 before the Motor Accident Claims Tribunal claiming Rs. 84000/- 
as compensation from the appellants the owner and the insurer of the 
offending vehicle. His case was that while he was inspecting his Jorry a 
private bus belonging to the appellant No. 1 came over him at a terrific 
speed and without blowing any horn, as a result of which he got pressed 
between the bus and the lorry and sustained grievous injuries including 
multiple fractures and he had to remain bedridden for a continuous period 
of fourteen months and has become almost invalid. Tribunal held that 
the accident took place due to the rash and negligent driving of the bus 
and the owner was vicariously liable for the tortious act of her 
driver and must compensate the injured. It assessed the compensation 
at Rs. 33000/- Aggrieved by the Award the owner and the insurer 
preferred this joint appeal. The respondent filed a cross objection 
challenging the adequacy of the compensation. 

Appellants contended that the accident did not occur in a public 
place and so in view of the provisions of sec. 95(1)(b)(i) of the Motor 
Vehicles Act, the insurer was not liable for any claim. Appellants also 
contended that the right to file cross objection is a sustaintive right dnd 
in absence of any provision in the Act expressly conferring such a right 
the cross objection is not maintainable. Appellants also challenged the 
quantum of compensation. 

HELD: The evidence on record establishes that the accident took 
place ona public place, so the insurer was liable for the claim. The 
accident was due to the rashness and negligence of the driver of the bus, 
therefore the respondent is entitled to compensation for injuries sustained 
by him. 

When a special statute merely provides that an appeal shall lie to 
the High Cour® without prescribing the procedure to be followed in the 

* Appeal from Original Order No. 546 of 1978 with C. O. T. 1651 
of 1978 
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conduct and career of such appeal, such an appellate jurisdiction has to be 
exercised in the same manner as the High Court exercises its appellate 
Jurisdiction and the appeal so filed is to be regulated by the practice and 
procedure of the High Court. So an appeal filed under sec. 110D of 
the Motor Vehicles Act is to be disposed of just in the same manner as 
other appeals in the High Court. The cross objection filed by the respondent 
is maintainable. 

In quantifying the compensation it has to be considered what would be 
the pecuniary sum which will make good to the injured, so far as money can 
do, the loss which he has suffered as the natural result of the injuries caused 
to him. Section 110B of the Act provides for determining the amount of 
compensation which appears to be just. The evidénce adduced in this case 
and the condition of the respondent as’ observed by the Tribunal unmista- 
kably prove that the respondent sustained grievous injuries for which he 
was confined to bed for fourteen months and due to the injuries sustained he 
has become permanently disabled and has been deprived of all prospects of 
gainful engagement in future. The expectancy of life of the respondent has 
been reduced. In view of all these facts the amount of Rs. 48000/- weuld be 
the just compensation. 

Cases referred to :— 

(1) National Sewing Thread Co. Ltd. v. James Ghadwick & Bros. 
Ltd. AIR 1963 SC 357 
(2) Collector of Varanasi v. Gouri Shankar, AIR 1968 SC 384 
(3) Berham vy. Gambling (1941) 1 All ER 7 
(4) Richards v. Highway fron founders (West Bromwich) Ltd, 
(1955) 3 All ER 205 
Biswajit Chowdhury ee for the Appellants 
-Dilip Kumar Seth and robhas Chandra Nag he for the Respondent 

The judgment of the Court was as follows :— 

Mukherjee, J.: For personal injuries sustained in a motor accident, 
Sri Resh Behari Das, the respondent herein, filed an application under 
Section 110A of the Motor Vehicles Act, 1939 (hereinafter referred to as 
the Act) before the Motor Accident Claims Tribunal for Calcutta and 
24 Paraganas (hereinafter referred to as the Tribunal) claiming a sum of 
Rs. 84,000/- as compensation from the owner and insurer of the offending 
vehicle, the appellant Nos. 1 & 2 respectively in this appeal. 

2. The claimant’s case was that on April 12, 1971 at about 3 p.m. 
while he was inspecting his lorry No. WBQ 3048, which was being 
repaired in the Automobile welding Shop of Dulal Das situated near the 
junction of Diamond Harbour Road and Government Quayers fhorough- 
fare, a passenger Bus bearing No. WBS 2837 then plying on Route No. 
3B came from north along Diamond Harbour Road and while taking 
turn towards the Government Quarters Road in terrific speed and without 
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blowing any horn, came over him as a result of which he got pressed 
between the bus and the lorry and sustained grevious injuries including 
multiple fractures. Due to the injuries sustained he had to remain bed- 
ridden for a continuous period of fourteen months and he became almost 
invalid. 

3. The claim was resisted by both the appellants by filing two 
separate written statements though on similar grounds. Jt was not 
denied that the Bus belonging tothe appellant No. 1 knocked down the 
respondent. They, however, denied that the accident occured due to 
any rashness negligence or fault on the part of the driver and contended 
that the respondent was solely responsible for the said accident. It was, 
further, contended that the respondent suffered some injuries of minor 
nature and in any case he was not entitled to any compensation. 

4.. In support of his claim the respondent, besides examining 
himself, examined six other witnesses and exhibited some documents but 
no evidence was adduced on behalf of the appellants. 

5. On consideration of the materials on record, the learned Tribu- 
nal by his award dated June 9, 1977 held that the accident took place 
due to the rash and negligent driving of the offending vehicle and as such 
the owner was vicariously liable for the tortious act of her driver and 
must compensate the injured for the same. Considering the nature of 
the injuries sustained and the loss in earning capacity occasioned thereby 
the Tribunal assessed the compensation at Rs. 33,000/-. The Tribunal 
directed the Insurer to pay the compensation by July 11, 1977 failing 
which the amount would carry simple interest at 6% per annum from 
that date until realisation. An all inclusive cost of Rs. 200/- was also 
allowed. Aggrieved by the said award of the Tribunal, the Owner and 
the insurer of the offending vehicle preferred this joint appeal. Having 
come to know about filing of the appeal, the respondent, before service 
of notice of the appeal, entered appearance and filed a cross-objection 


challenging the adequacy of the compensation awarded by the Tribunal. 
6. Mr. Chowdhury, the learned Advocate appearing for the 
appellants firstly contended that the accident having not arisen out of the 
use of the vehicle ina public place the insurer was not liable for any 
claim arising out of the accident in view of the provisions of Section 95 
(1)(b)Gi) of the Act. In support of his contention Mr. Chowdhury referred 
to the evidence of some witnesses, from which Mr. Chowdhury’s inference 
was that the accident took place inside the Government Housing Estate 
situated on the West of Diamond Harbour Road and not on any public 
place. Mr. Chowdhury submitted that the explanation to section 95(1) 
also coutd not come in aid of the respondent as the bus, while entering 
into the Government Housing Estate, which is a private place, met with 
the accident. According to Mr. Chowdhury, the accident did not take place 
nor can it be deemed to have been caused by or to have arisen out of the 
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use of the bus in a public place. Mr. Sett, the learned Advocate appear- 
ing for the respondent on the other hand contended that in view of the 
pleading such a plea was not available to the insurer. 

.7. In paragraph 5 of the written statement the Insurer gave its 
version as to how the accident took place and it reads as follows :— 

“On 12th April, 1971 at about 2 p.m. while the said bus No. 2837 
was entering the Housing Estate Terminus of Route No. 3D upon 
crossing the Diamond Harbour Road a person who was working 
under a lorry by which the said bus passed, suddenly came out from 
under the lorry and negligently dashed against the bus at its rear side 
and as a result he sustained some injuries of minor nature.” 

8. According to the Insurer, therefore, the accident took place on 
the road leading to the terminus of passenger transport vehicles. Such 
terminus and the road leading to the same must necessarily be a public 
place and in view of such pleading the contention of Mr. Chowdhury can- 
not be entertained, far less accepted. Even if it was assumed that such 
contention was available to the Insurer at this appellate stage, the evidence 
on record does not lead to the inference sought to be drawn by Mr. 
Chowdhury thereform. The consistent evidence of the witnesses who 
spoke of having seen the accident, namely, PW 3 Jhinku Jadav, PW 6 
Ranjit Das, son of the respondent and that of PW 7, the respondent him- 
self was, that when the bus coming from the north along the Diamod 
Harbour Road, suddenly turned towards west it met with the ‘accident. 
Much emphasis was laid by Mr. Chowdhury on the evidence of PW 6 
when he said that the bus came from north and entered the Estate 
(Government Housing Estate) towards west.and dashed Rashbehari Babu, 
to argue that such statement clearly showed that the accident took place 
inside the Estate. We are, however, unable to agree with Mr. Chowdhury 
reading a single sentence of his evidence taken out of its context. This 


witness has categorically stated that the accident took place on Diamond 
Harbour Road near Government Housing Estate. 


9. Reading the evidence of the witnesses togather with the plead- 
ing of the parties, we have no hesitation in concluding that when the bus 
was taking a turn towards west from the Diamond Harbour Road the 
accident took place. The evidence on record clearly establishes that the 
accident took place on a public place and we find no marit in the conten- 
tion of Mr. Chowdhury in this regard. 

10. Though Mr. Chowdhury on behalf ofthe owner has  challe- 
nged the finding of the Tribunal that the accident took place due to rash 
and negligent driving of the offending vehicle we have gone through the 
evidence and we have no hesitation in concluding that the finding of the 
Tribunal on this score is fully justified. The victim in his evidence stated 
that while he was standing by the side of his lorry, whi€h was being 
repaired at the garage of Dulal Mistri facing east, the bus came in a rash 
manner without blowing horn from the north and when entering into 
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Government Housing Estate, he was pressed between his lorry and the bus. 
In cross-examination this witness stated that he stood on garage land 
when he was pressed and at that time the bus faced west and the lorry 
faced east, P. W. 3 Thinku Jadav, who was the driver of the lorry 
belonging to the respondent and who was persent at the time of accident 
also corroborated PW 7 when he said that the bus came from north and 
entered the Estate towards west when the accident took place. In 
cross-examination he denied the suggestion that the injured was below the 
lorry and suddenly came out before the moving bus. The other witness, 
namely, Gopal Chandra Bag, who was repairing the lorry at the material 
time, stated that he was below the lorry and was welding the same. On 
hearing a hue and cry he came out and saw Rash Behari Babu pressed 
between the lorry under repair and the bus No. WBS 2837. All these 
evidence clearly show that the’bus suddenly turned towards the west 
speedily and pressed the victim against the lorry and the accident took 
place due to rash and negligent driving of the bus. Though the defence 
of the appellants was that the victim, who was working under the lorry, 
suddenly came out and negligently dashed against the bus at its rear side, 
no evidence was led on behalf of the owner, nor the evidence on record 
remotely supports such defence. 


11. Consequent upon our finding- that the accident took placc on 
a public place due to the rashness and negligence of the driver of the 
offending vehicle the respondent is entitled to compensation for injuries 
sustained by him. It is to be now seen whether the quantum of compen- 
sation as awarded by the Tribunal in favour of the respondent is just 
in the facts and circumstances of the case. Before we proceed to delve 
into this matter we have to answer the question raised by Mr. Chowdhury 
about the maintanability of the cross-objection. 

12. According to Mr. Chowdhury, the right to file cross-objection 
is a substantive right and in absence of any provision in the Act expressly 
conferring such a right the cross-objection is not maintainable. Mr. 
Chowdhury contended that the provisions of Section 110 to 110F of the 
Act formed a self contained Code and the provisions of the Civil Proce- 
dure Code, except to the extent as specifically provided for theréin, were 
not applicable. Since the provisions of Order 41 of the Code of Civil 
Procedure were not made applicable, there could not be any cross-objec- 
tion under Order 41, Rule 22 of the Code, argued Mr. Chowdhury. 

13, To appreciate the contention of Mr. Chowdhury it would be 
profitable to refer to the relevant provisions of the Act itself. Section 
110 of the Act empowers the State Government to constitute Tribunals 
for specified areas for the purpose of adjudicating upon claims for compe- 
nsation in respect of accidents involving the death of or bodily injury to 
persons or damages to any property ofa third party arising out of the 
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use of motor vehicles. Sections 110A to 110C and 110E describe the 
manner in which applications are to be filed and dealt with and also 
specify the scope and extent of the powers of the Tribunal. Section 
110C(2) specifically provides that the Claims Tribunal shall have all the 
powers of a Civil Court for the purpose of taking evidence on oath, and 
of enforcing the attendance of witnesses and of compelling the discovery 
and production of documents and for such other purposes as may be 
prescribed. It also provides that the Tribunal shall be deemed to be a 
Civil Court for certain provisions of the Criminal Procedure Code. 
Section 110D of the Act provides for appeal against the award of the 
Tribunal and entitles a person aggrieved by an award, to prefer an appeal 
to the High Court subject to the limitations mentioned therein. 


14. For the purpose of carrying into effect the provisions of Section 
110 to 110E of the Act, the State Government has been empowered under 
Section 111A to make rules and clause (d) thereof entitles the State 
Government to make rules relating to the form and the manner in which 
and fees (if any) on payment of which an appeal may be preferred against 
an award of a Claims Tribunal. In exercise of the powers conferred by 
Section 111A the Government of West Bengal formed Rules entitled 
“Motor accidents Claim Tribunal Rules’ which find place in Chapter 
IX of the Bengal Motor Vehicles Rules, 1940. All the rules in the said 
Chapter except Rule 239 relate to procedings before the Tribunal. Rule 
239 prescribes that an appeal against the award of Claims Tribunal shall 
be preferred in the form of a memorandum stating concisely the grounds 
on which the appeal is to be preferred and that the memorandum shall 
be accompanied bya copy of the judgment and the award appealed 
against. 

15. It would thus appear that except providing for a right to prefer 
an appeal to the High Court under Section 110D, the Act does not ex- 
pressly lay down the procedure to be followed by the High Court in` 
dealing with the appeals filed before it nor do the rules contain any 
provision as to such procedure. The question, therefore, arises whether 
in absence of any express provision in the Act a cross-objection is 
maintainable. 

16. In the case of (1) National Sewing Thread Co. Ltd v. James 
Chadwick & Bros Ltd., reported in AIR 1963 SC Page 357,while dealing 
with the question as to whether a Letters Patent appeal would lie to a 
Division Bench of the High Court from an appellate judgment of a 
single judge under the Trade Marks Act, the Supreme „Court observed 
as follows :— 

“The Trade Marks Act does not provide or lay down any pro- 
cedure for the future conduct or career of that appeal in the High 
Court, indeed section 77 of the Act provides that the High Court, can 
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if it likes make rules in the matter. Obviously after the appeal had 
reached the High Court it has to be determined according to the rules 
of practice and procedure of that Court and in accordance with the 
provisions of the charter under which that Court is constituted and 
which confers on it power in respect to the method and manner of 
exercising that jurisdiction. The rule is well settled that when a 
statute directs that an appeal shall lie to a Court already established 
then that appeal must be regulated by the practice and procedure of 
that Court. This rule was very succinctly stated by Viscount 
Haldane L. C. in National Telephone Co.. Ltd. v. Postmaster 
General in these terms :—” 

“When a question is stated to be referred to an established 
Court without more, it, in my opinion, imports that the ordi- 
nary incidents of the procedure of that Court are to attach, 
and also that any general right of appeal from its decision likewise 
attaches.” 

After referring to two other cases the Court further observed :— 

“Section 76 of the Trade Marks Act confers a right of appeal to 
the High Court and says nothing more about it. That being so, the 
High Court being seized as such of the appellate jurisdiction con- 
ferred by section 76 it has to exercise that jurisdiction in the same 
manner as it exercises its other appellate jurisdiction and when such 
Jurisdiction is exercised by a single Judge, his Judgment becomes 
subject to appeal under clause 15 of the Letters Patent there being 
nothing to the contrary in the Trade Marks Act.” 

17. The above principle was reaffirmed by the Supreme Court in 
the case of (2) Collector of Varanasi v, Gauri Shankar, reported in AIR 
1968 SC 384, with these words :— 

“We were informed that neither the Act nor the rules framed 
thereunder prescribe any special procedure for the disposal of appeals 
under Section 19(1)(f) referring to the (Defence of India Act). Appeals 
under that provision have to be disposed of just in the same manner 
as other appeals to the High Court. Obviously, after the appeal had 
reached the High Court it had to be determined according to the rules 
of practice and procedure of that Court. The rule is well settled that 
when a statute directs that an appeal shall lie to a Court already 
established, then that appeal must be regulated: by the practice and 
procedure of that Court.” 

18, (The decisions of the Supreme Court referred to above, there- 
fore, expressly lay down that when a special statute-merely provides’ that 
an appeal shall lie to the High Court, without prescribing the procedure 
to be followed in the conduct and career of such appeal, such an appe- 
late jurisdiction has to be exercised in the same manner as the High Court 
exercises its general appellate jurisdiction and the appeal so filed isto be 
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regulated by the practice and procedure of the High Court. Though the 
decisions of the Supreme Court were in respect of other statutes, in our 
view, the law enunciated by the Supreme Court is one of general applica- 
tion and the same would equally apply to an appeal under Section 110D 
of the Act. The inescapable conclusion that follows therefrom is that 
the cross-objection filed by the respondent is maintainable. 

19. Mr. Chowdhury contended that the compensation of Rs. 20,000/- 
awarded by the Tribunal to the respondent for loss of earning capacity 
is liable to be set aside as no claim for compersation was made on that 
head. Mr. Chowdhury, further, submitted that in absence of any basis 
for fixing the amount at Rs. 20,000/- the award of the Tribunal to the 
above extent is also liable to be set aside. Mr. Sett on the other hand, 
urged that consicering the fact that the injured “has become invalid, the 
compensation awarded is inadequate. 

20. Inan action for personal injuries the theoretical basis has all 
along been to compensate the injured by such sum of money which will 
put the person injured in the same position as he would have been if he 
had not sustained the injuries for which he is now getting tte compensa- 
tion. In other words, in quantifying the compensation it has to be consi- 
dered what would be the pecuniary sum which will make good to the 
injured, so far as money can do, the loss which he has suffered as the 
natural result of the injuries caused to him. In practice of course it is 
extremely difficult to assess the pecuniary loss because many factors are 
involved some of which, will necessarily be, matters of speculation and 
conjecture. Though asa general principle an injured is entitled to have 
a certain sum of money calculated in a manner so as to make good to 
him the financial loss which he has suffered and will probably suffer as a 
result of the wrong done to him, it cannot be reasonably foreseen what he 
has, in fact, suffered or would suffer in future as many unforeseen factors 
may intervene. If he had not been injured he might have had tke 
prospect of earning a contiruing income for many years but there can also 
be many uncertainities to such prospect of income and there is always the 
possibility that he might have died or suffered from some other incapacity 
at any time or he might as well have met with another accident. While 
the loss which he has suffered between the date of the accident and the 
date of the trial may be ascertained with some precision, the prospective 
loss cannot be. The Court however has to assess such compensation as a 
lump sum orce for all not only in respect of lcss suffered till the date 
of the trial but also in respcct of prospective loss. Such being, the posi- 
tion the compensation that is to be assessed can never be aeperfect compe- 
nsation and the Court shall always try to make out a case for just and 
fair compensation. It is for this difficulties that Section 110B of the Act 
provides for determining the amount of compensation which appears to 
be just and not perfect. It necessarily follows that in so doing the Cour 
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must take a reasonable view of the case and give what it considers, 
taking all the facts and circumstances into considerations, a just compens- 
ation. Then again, in calculating what wauld be the just compensation, 
the different forms of damages caused to the victim have to be looked 
into. All the different forms of damages which are to be taken into 
consideration may not be present in a given case but there are certain 
heads of damages which are to be commonly found in claims arising out 
of personal injuries. Such different heads of claims can again profitably 
be divided into two categories, those which are capable of being calculated 
in terms of money commonly known as pecuniary loss as the same can 
be assessed arithmetically and those which cannot be so assessed, which 
are commonly known as non-pecuniary loss. 


21. In the category of pecuniary loss the first item of claim would 
necessarily be the expenses caused by the injuries. The victim will be 
entitled to recover expenses reasonably incurred for medical treatment, 
nursing etc. Another item of claim which would fall under this category 
of pecuniary loss would be the loss in respect of the earning or profits 
suffered by the victim as a result of the injuries till the date of the trial. 
While in the case of a person employed on fixed wages and salary it is 
easier to calculate such loss, in the case of a professional or business 
man whose earnings fluctuate, the Court has to estimate the loss and 
award compensation accordingly. Similarly, the prospective loss of 
earning or profit has also to be assessed. 

22. As regards non-pecuniary loss, the first item which 
the victim can legitimately claim as compensation for, is the 
damages in respect of the pain and suffering which he has under- 
gone upto the date of the trial and which he is likely to undergo 
even thereafter. The next item of claim under this category of non- 
pecuniary loss, comes the claim for the loss of amenities of life. To 
raise a claim under this item the victim may successfully contend that 
apart from pain and suffering and apart from any material loss, his 
enjoyment for tie years he willl live, has been impaired by the accident, 
Another importint category of claim under this head is the loss of expec- 
tation of life. Considering the nature of injuries sustained, the victim 
in a given case, can claim that by such injuries his expectation of life 
has been shortened and for deprivation of happiness in the years he 
might have otherwise lived, he is entitled to claim compensation. 

23. To sum up therefore the claim for compensation for personal 
injuries sustained in an accident can be generally characteris2d in the 
following manner :— 

(as Peeuniary Loss 

1. Expenses caused by the injuries. 

2. Loss of earning or profits 
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(a) from the date of accident till date of trial. 

(b) prospective loss. 

(B) Non-pecuniary Loss. 

1. pain and suffering. 

2. loss of the amenities of life. 

3. loss of expectation of life. 

24. Let us now, therefore, consider the facts of the instant case 
keeping in view the above criteria. From the evidence of the victim Rash 
Behari Das we get that due to the accident he was bed ridden for fourteen 
months and at the time of his deposition he was not in a position to 
move or lift his right hand! Besides he can not speak freely though prior 
to the accident he had a good physique and had no physical trouble. It, 
further, appears that the Presiding Officer of the Tribunal noted, while 
recording the deposition of the victim, that he did not appear to be 
physically fit even then. Dr. N.R. Baidya (P.W.2), who was the family 
physician of the respondent, stated in his deposition that on 12/4/71 he 
attended to Rash Behari Das and found the patient suffering from shock 
and injuries over right shoulder joint right clavicle and chest walls. He 
consulted Dr. S.C. Nath, Dr. D. Roy Chowdhury and Dr. Guha Mazum- 
dar. Under their advice Sri Das was X-rayed and number of fractures were 
detected. According to Dr. Baidya, Sri'Das was suffering from malignant 
hypeitension, uncontrolled diabetes mellitus, congestive cardiac failure 
with dyspnoea and pain. According to this Doctor, Sri Das was an 
invalid person and all his subsequent maladies were due to injuries 
received in the accident. Dr. Himadri Kumar Deb (P.W.1) an Orthopaedic 
Surgeon, stated that he first examined Rash Behari Das on 17.4.71 and 
found multiple fractures of ribs of both sides, fracture of neck of right 
humerus and fracture of right clavicle. His opinion at that time was 
that the patient may develop lung complications and there was possibility 
of restriction of movement of chest walls. On being shown the X-ray 
photographs taken on 16.4.71 he stated that there were fractures of 
5th, 6th and 7th ribs on the right side with displacement as also fractures 
of 4th, 5th, 6th and 7th ribs on the left side. From the X-ray plate he 
found that there was fracture of humerus. He, further, stated that the 
patient sustained partial disablement at that time. In cross-examination 
this witness stated that there was possibility of permanent disablement 
although most of the infirmities would go. According to this witness 
though the fractures were treated, the shoulder joint was stiff and the 
right clavicle fracture was still tender indicating healing was not complete. 
He explained that his opinion was with reference to the time of hẹ exami- 
nation. Dr. Sailendra Kumar Saha (PW 5) who .depos®d before the 
Tribunal on 13.5.77 stated that on 3.5.77 he examined Rash Behari Das 


and found: 
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“1. Mal United fracture of the junction of the middle and 
lateral 3rd of the right clavicle. 

2. Mal United fracture of the upper end of the right’ humerus 
with induration and tenderness of the arm muscles. 

2, Mal united fractures of the right 5th, 6th and 7th ribs and 
left 4th, 5th, 6th, 7th and 8th ribs with pain on compression of chest 
and diminished air entry to the left chest. 

4. Swelling and tenderness of the articular margirs of the bores 
of the right shoulder and acromio-clavicular joints with stiffness, pain 
and limitation of movements of the arm suggesting chronic sprains.” 

25. He gave opinion that the life expectancy of the patient was 
reduced and that the injuries that were sustained by the patient could have 
been caused on being pressed between two vehicles. According to this 
Doctor, the patient sustained permanent disablement. 

26. The evidence adduced in this case and the condition of the respon- 
dent as observed by the Tribunal unmistakably prove that the respondent 
sustained grievous injuries for which he was confined to bed for fourteen 
months and due to the injuries sustained he has become permanently 
disabled and has been deprived of all prospects of gainful engagement in 
future. The materials on record also prove that the expectancy of life of 
the patient has been reduced. Keeping in view the injuries sustained and 
the physical condition of the respondent, we have to ascertain what would 
be the just compensation. 

27. Against the first item of claim under the head “pecuniary loss”, 
namely, expenses incurred for the injuries, the respondent claimed a sum 
of Rs. 4,000/- and a sumof Rs. 3,000/- was awarded by the Tribunal. 
Ranjit Kumar Das, son of the applicant stated that a sum of Rs. 7,500/- 
to Rs. 8,000/- had already been spent for medicine and special diet. This 
witness was examined after a period of five years from the date of filling 
of the application and his estimate of expenses included the money 
spent after the date of such filing. In support of his contention 
that the sum.of Rs. 7,500/- to Rs. 8, 000/- was spent he produced some 
cash memos and receipts. Though this part of his evidence was not 
challenged in any way in cross-examination we are unable to accept his 
claim in full as all necessary documents in support of such claim have not 
been produced. However considering the fact that the patient was 
examined by five eminent doctors and the documents produced in support 
of prolonged treatment, we are of the view that the respondent is entitled 
to the entire sum claimed. We, therefore, assess the amount of compen- 
sation for medical expenses Rs. 4,000/-. 

28. ©On the other head of pecuniary loss, namely, loss of earning 
or profits a total sum of Rs. 25,000/- was claimed and against such claim 
a sum of Rs. 20,000/- was awarded as loss of earning capacity. Mr. Chow- 
dhury strongly urged that loss of earning capacity and loss of earning or 
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profits are two distinct and different heads of claim and since the respon- 
dent did not claim any amount for loss of earning capacity the Tribunal 
erred in awarding any sum, far less a sum of Rs. 20,000/- under that 
head. In our view, there is no substance in the contention of Mr. Chow- 
dhury. In the facts of the instant case it is clear that the Tribunal equated 
the loss of earning In the business as loss of earning capacity and in that 
view of the matter the loss of earning capacity as referred to by the Tribu- 
nal must be considered as loss of earning in the business. The reference of 
Mr. Chowdhury to the Workmen’s Compensation Act and the decisions 
of our High Court under the said Act, have no bearing what so ever as 
under the said Act, which is confined to “Workmen’”, as defined there- 
under, earning capacity has a different connotation. 


29. For the purpose of assessing the compensation under this head 
namely, loss of earning or profits we have to treat the same under two 
sub-heads, namely, (1) from the date of accident till the date of trial 
and (2) prospective loss. It is in evidence that the respondent was carry- 
ing on business in building materials under the name and style of “Sri 
Ram Krishna Building Stores” and for the purpose of the business he 
owned a lorry by which he was supplying materials. In fact, it was this 
lorry whose repairing work he was attending to when the accident took 
place. In support of his claim that he was running such business the 
trade licence was exhibited. The khata which was maintained in respect 
of the business was also exhibited. In the application for compensation 
the respondent showed his income as Rs. 1,000/- per month while in his 
deposition he has stated that his monthly income was Rs. 2,000/-. In view 
however of his categorical statement that he did not pay any income tax 
we are unable to accept the contention of the applicant that he earned 
asum Rs. 1,000/- to Rs. 2,000/- per month as stated by him but, con- 
sidering the nature of the business and the documents exhibited, there 
cannot be any manner of doubt that he had atleast an income of 
Rs. 250/- per month from his business. From the date of the accident 
in April, 1971 till the date of trial in 1977, that is, during a period of six 
and half years his income from business would have been to the tune of 
Rs. 19,500/-. We also get in evidence that he sold down his business 
to meet the expenses of the accident for a sum of Rs. 10,000/-, Exclud- 
ing that amount of Rs, 10,000/- the respondent is thus entitled to a sum 
of Rs. 9,500/- as lost of earning or profits from the date of accident till 
the date of trial. 


30. As regards prospective loss we can reasonably hold that inspite 
of the injuries sustained and p2rmanent disability caused thereb§ he will 
live upto the age of 65 years and considering the fact that his age at the 
date of trial was 59 years he is expected to live for another 6 years from 
that date and during all these period he could have earned the modest sum 
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of Rs 200/- per month and on this basis the applicant is entitled to a sum 
of Rs. 14,400/- as compensation for prospective loss. 

31. Next comes the question of assessing non-pecuniary loss. For 
pain and suffering, the first item of claim under this head, the Tribunal 
has awarded a sum of Rs. 2,500/-. Mr. Chowdhury did not raise any gri- 
evance about the quantum of compensation awarded under this item and 
it appears to us that the amount awarded is just and reasonable. Simi- 
larly, for loss of amenities of life, which in the instant case, has rightly 
been described by the Tribunal as loss due to permanent disablement, a 
sum of Rs. 7,500/- has been awarded and Mr. Chowdhury has not 
challenged the quantum. The amount awarded under this item of claim 
also appears to be reasonable and we uphold the same. 

32. We now come to the last item of claim which is for loss of 
expectation of life. The learned Tribunal, has not awarded any com- 
pensation for this loss though Rs. 15,000/- was claimed. As we have 
already discussed, Dr. Sailendra Kumar Saha (PWS) has categorically 
stated that due to the injuries sustained the life expectancy of the injured 
was reduced. This part of the evidence was not- in any way challenged 
and therefore the Tribunal erred in not awarding any compensation 
under this head. A person whose expectation of life has been reduced by 
reason of the injuries is entitled to compensation for such reduction. The 
claim of compensation under this head cannot be equated with the loss of 
future pecuniary prospects but has to be cosidered keeping in view the 
fact that the injured has to be compensated for the deprivation of the 
prospective happiness in the years he might have lived, but for the 
accident. The basis for quantification of such compensation was laid 
down by Viscount Simons LT in the case of (3) Benham y. Gambling 
reported in (1941)1 All England Law Reports Page 7 with these words: “I 
would further lay it down that in assessing damages for this purpose (that 
is, the loss of expectation of life), the question is not whether the deceased 
had the capacity or ability to appreciate that his further life on earth 
would bring in happiness. Test is not subjective and the right sum to 
award depends on an objective estimate of what kind of future 
on earth the victim might have enjoyed, whether he had justly 
estimated that future or not. Of course, no regard must be had to 
financial loss or gains during the period of which the victim has been 
deprived of. The damages are in respect of Icss of life, not of loss of 

uture pecuniary prospects.” 

33. The above dictum of Viscount Simons LT was approved and 
applied in the tase of (4) Richards v. Highway Ironfounders (West Brom- 
wich) Ltd., reported in (1955)3 All Ergland Law Reports, page 205 while 
deciding an appeal arising out of a claim for personal injuries. 

34. Viewing the facts of the instant case, in the light of the 
above principle, we get in evidence that the victim was aged about 52 
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years at the time he met with the accident and was th2 father of an able 
bodied son aged about 29 years. The victim was also running an well 
established business with a lorry of his own. Under such circumstances 
it can be safely presum2d from these objective materials, that injured, but 
for the accident, might expect to have enjoyed a predominantly happy 
life in the years of which he has been deprived. Considering these facts 
and circumstances, we are inclined to award him a sum of Rs. 10,000/- as 
against Rs. 15,000/- claimed by him. 

35. Tae totalsum of compensation receivable by the respondent 
therefore comes to Rs. 48,000/- under the following heads: - 

(A) Pecuniary Loss 


1. Expenses caused by the injuries. Rs. 4,000-00 
2. Loss of earning or profits : 

(a) from the date of accident till the Rs. 9,500-00 

date of trial. 

(b) prospective loss. Rs. 14,400-09 
(B) Non-pecuniary Loss 
l. Pain.and suffering. i Rs. 2,500-00 
2. Loss of the amenities of life. Rs. 7,500-09 
3. Loss of expectation of life. Rs. 10,000-00 


Rs. 47,900-00 

Rounded to Rs. 48,000/-. 

36. Mr. Chowdhury lastly argued that the award of simple interest 
at 6% per annum by the Tribunal on the entire sum awarded was arbitrary 
and illegal. According to Mr. Chowdhury, interest could have been 
awarded only on the special damages, that is, the damages incurred till 
the date of the trial and not on gereral damages, namely, the prospective 
compensation awarded from the date of the trial. The contention of Mr. 
Chowdhury cannot be sustained as the interest that has been awarded in 
this case was to be calculated from the date by which the Tribunal direc- 
ted payment of the compensation. We do not find anything illegal or 
unjust in awarding such interest and in fact. Section 110 CC specifically 
provides for payment of such interest. 

37. In view of our foregoing discussions, we dismiss the appeal and 
allow the cross-objection in part. The respondent will get a total sum of 
Rs. 48,000/- as compensation, which shall be paid by the Insurer. Jn 
case of failure on the part of the Insurer to pay the money by November 
30, 1978 the same will carry an interest at the rate of 6% per annum. 
from 1.12.78 till realisation. The respondent will also be.entitled to 30 
G.Ms. as consolidated costs of the appeal and the cross-objection to be 
paid by the Insurer. l 

Bhattacharjee, J. : I agree. 

N. C. S5. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Arun Kumar Janah and Mr. Justice Sudhamoy Basu 
Decision: April 7, 1978 


Salil Kumar Mukherjee and others de se .. Appellants 
Versus 
Hindusthan Steel Ltd. and others ie ... Respondents* 
And 
Dhrubendra Nath Basu and others isi he Appellants 
Versus 
Hindusthan Steel Ltd. and others — ... ... Respondents* 


Specific Relief Act, 1963, sec. 34, Requirements under—Suits for 
declaration, when maintainable —Whether employees of a company which 
is registered under the Companies Act, 1956 and whose entire share- 
holding belongs to the Goyernment of India, are government employees. 

Plaintiffs are employees of C.S.O. a unit under respondent H. S. Ltd. 


They filed the two suits for a declaration that they are entitled to get 
seniority from the date of their joining service under H. S. Ltd. Plaintiffs 
in T. S. Suit No. 748 of 1972 joined Durgapur unit of H.S. Ltd. and 
plaintiffs in T. S. No. 758 of 1972 joined Rourkela unit of H. S. Ltd. 
Sales Office of H. S. Ltd. invited applications from assistants for parallel 
transfer initially to be posted at C. S. O. at Calcutta. Plaintiffs applied 
for parallel transfer and were selected to be posted at C. S. O. calcutta. 
Certain terms were imposed on them, viz., that the employees would 
be treated as on transfer for all purposes but their eligibility for their 
seniority in the C. S. O. would be considered only with reference to the 
date they joined C.S.O. Plaintiffs contended that their seniority for purpose 
of promotion should be calculated from the date of their original appoin- 
ment under H. S. Ltd. at any of its units and not from the date of 
their joining C. S. O. on transfer. The Trial Court found that the dispute 
was an industrial dispute within the meaning of sec. 2(k) of the Industrial 
Disputes Act, 1947. It also held that the suits were barred under the 
provisions of the Specific Relief Act, 1963. Trial court dismissed the suits 
as not maintainable. Plaintiffs preferred appeals against the judgment 
and contended that in the present case the ordinary law of master and 
servant would not apply in view of the nature of the appointment of the 
plaintiffs, that the plaintiffs were industrial workers and had legal 
character as such and the court could make a declaration under sec. 34 
of the Specific Relief Act, 1963. 


HELD: Before a plaintiff is entitled to get a decree under sec, 34 
of the, Specific Relief Act, 1963, he must be personally entitled to a legal 
character or%o any right to any property. In the present case no declara- 
tory decree has been prayed for in respect of any property. The declaration 

* Appeals from Original Decrees Nos. 356 and 357 of 1975. 
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sought for is that the seniority of the plaintiffs should be counted from a 
particular date, Such a declaration can not be said to be a declaration as 
toa legal character of the plaintiffs. The right claimed here flows from 
contract and not from any legal character of the plaintiffs. If the right 
originates in or flows from a eontract such right cannot form the Sub- 
ject matter of a declaration under Section 34 of the Specific Relief 
Act, The legal character contemplated under sec. 34 must be attributed to 
the plaintiffs by law as distinguished from a contract. Plaintiffs in 
the present cases are employees of H. S Ltd. which is a Government of 
India undertaking and is a company registered under the Companies 
Act, 1956. Plaintiffs are not government servanis nor are they servants of 
a corporation ora body set up under a parttcular statute. They are 
employees under a company although the entire share holding of that - 
company belongs to the Government of India. Plaintiffs being employees 
of such a company are no better than employees under a private employer. 
Therefore no declaratory relief can be given to the plaintiffs, the Trial 
Court was right in holding that the suits were not maintainable, 
Cases referred to :— 
(1} Premier Automobiles Ltd. v. Kamalakar Santana Wadke and 
others, AIR 1975 SC 2238 
(2) Executive Committee of U. P, State Warehousing Corporation v. 
Chandrakiran Tyagi, AIR 1970 SC 1244 
(3) Heavy Engineering Majdoor Union y. State of Bihar and others, 
AIR 1970 SC 22 l 
(4) Subodh Ranjan Ghose y. Sindhri Fertiliser and Chemical Ltd., AIR 
1957 Patna 10 
(5) Sukdev Singh y. Bhagatram, AIR 1975 SC 1331 
(6) Executive Committee of Vaish Degree College, Samli v. Takekini 
Narayan, AIR 1976 SC 888 
(7) United Commercial Bank and another v. V.I. T. Vyas, 71 (1) 
CLI 498 
(8) Indian Airlines v. Sukdey Rai AJR 1971 SC 1828 
S. B. Bhunia and Madhusudan Banerjee .. for the Appellants in both appeals 
Noni Coomar Chakraborty, P. N. Choudhury, a 
Subhendu Banerjee and Mihir Chakraborty ... for the Respondents in 
FA 356/75 and for respondents 
. 1a i No. Iin FA 357/75 
The judgment of the Court was as follows :— 
Janah, J.: These two appeals arise out of two suits filed by two 
sets of plaintiffs against the Hindusthan Steel Ltd. The plaintiffs are the, 
employees of the Central Sales Organisation, a unit under Hifidusthan 
Steel Ltd. They filed the two suits for a declaration that they are entitled 
to get seniority from the date of their joining service under the Hindus- 
than Steel Ltd. The plaintiffs in Title Suit No. 748 of 1972 joined the 
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Durgapur Unit of the Hindusthan Steel Ltd. and the plaintiffs in Title 
Suit No. 758 of 1972 joined the Rourkela Steel Plant and Coal Washery 
Project under the Hindusthan Steel Ltd. They alleged that their seniority 
should be counted from the date on which they joined their service in the 
respective units under the Hindusthan Steel Ltd. and not from the date 
on which they joined on transfer, the Central Sales Organisation, which 
is also another unit under the Hindusthan Steel Ltd. The plaintiffs also 
prayed for a permanent injunction restraining their employer the Hindus- 
than Steel Ltd. from ignoring their seniority and also for a mandatory 
injunction directing the Hindusthan Steel Ltd. to give effect to the said 
seniority of the plaintiffs. 


2. The plaintiffs in the two suits made similar allegations in their 
respective plaints. The allegations made by the plaintiffs are as follows : 
Hindusthan Steel Ltd. is a Government of India undertaking having its 
Head Office at Ranchi and it consists of Steel Plants at Durgapur, Bhilai 
and Rourkela with one Alloy Steel Plant, one fertilizer plant and Coal 
Washéry. It has also its office, namely, Central Sales Organisation at 

‘Calcutta. It was alleged that each plant has one General Manager at 
its Head and he is the Supreme Administrative Authority. According to 
the rules of the Hindusthan Steel Ltd. the employees are inter changeable 
or transferable. The plaintiffs in one case were appointed at the Durga- 
pur unit on different dates at a certain scale of pay and the plaintiffs 
inthe other suit were appointed at the Rourkela Steel Plant on different 
dates at a certain scale of pay. The plaintiffs worked satisfactorily in 
their respective places of appointment and their seniority was recorded in 
the respective units from time to time. By a circular dated 29th December, 
1969, under the signature of P.C. Koar for Personnel Manager, Durgapur 
Plant, intimation was given that the administrative officer, Hindusthan 
Steel Ltd., Sales Office, invited applications from Assistants (Typists), 
Assistants (S/T), for parallel transfer initially to be posted at the Central 
Sales Organisation at Calcutta, but subsequently they may be posted at 
the branch office of the Organisation. The plaintiffs and other employees 
applied for parallel transfer to the Central Sales Organisation in Calcutta. 
About 28 employees including the plaintiffs were selected from the Durga- 
pur Steel Plant. The Personnel Manager, Durgapur Steel Plant unilater- 
ally and arbitrarily imposed certain illegal and oppressive terms of transfer, 
which were not contemplated before, at the time of issuing the circular. 
The said terms are that the employees shall be treated as on transfer for 
„all purposes but their eligibility for their seniority in the Sales Office will 
be consifered only with reference to the date they join the Sales Office. 
It was alleged that the plaintiffs were forced to submit to this illegal and 
malafide position. Jt was further alleged that the plaintiffs believed 
that the defendant would eventually relax the above mentioned arbitrary 
condition and their seniority would be counted from the date of their 
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initial appointment under the Hindusthan Steel Ltd. The defendant 
however stuck to the above mentioned arbitrary and illegal condition 
and hence the plaintiffs were compelled to file the suit. ` 

3. The plaintiffs in Title Suit No. 748 of 1972 who were initially 
appointed in the Durgapur Stee! Plant were given to understand before 
joining the Central Sales Organisation at Calcutta that the eligibility for 
the purpose of promotion would be considered with reference to their 
date of joining the Calcutta office. The plaintiffs in Title Suit No. 758 
of 1972 were not however given to understand the aforesaid fact expressly 
before they joined the Central Sales Organisation at Calcutta. In both 
the suits the plaintiffs however made the same grievance and contended 
that their seniority for the purpose of promotion should be calculated 
from the date of their original appointment under the Hindusthan Steel 
Ltd. at any one of its units, and not from the date of their joining the 
Central Sales Organisation on transfer. 

4, The defence of the Hindusthan Steel Ltd. in both the suits is 
similar. It was contended that the suits were not maintainable as framed. 
It was contended that the seniority of an employee at the Central Sales 
Organisation was to be counted from the date of his joining the said 
office and not from any earlier date. It was contended that the different 
units of Hindusthan Steel Ltd. are independent units and each unit 
maintains its own seniority list. There is no common seniority list of all 
the employees under the Hindusthan Steel Ltd. The defendant alleged 
that the suits were barred under the provisions of Specific Relief Act and 
the plaintiffs were not entitled to any declaration or injunction as prayed 
for. 

5. Both the suits were tried together and were disposed of by a 
common judgment. The trial court found that the dispute involved in 
the present case was an Industrial dispute within the meaning of section 
2(k) of the Industrial Disputes Act. 1947. Tt further held that the suits 
were barred under the provisions of the Specific Relief Act, 1963. The 
trial court, therefore, dismissed the suits as not maintainable although on 
merits the trial court found in favour of the plaintiffs. l 

6. Against the decision of the trial court the plaintiffs in the two 
suits have preferred these two appeals, 

7. Mr. Bhunia, learned Advocate, appearing on behalf of the 
appellants has elaborately argued the appeals contending that the view 
taken by the trial court is erroneous. He has contended that in the 
present case the ordinary law of master and servant will not be applica- 
ble in view of the nature of the appointment of the plaintiffs. * Accordin- 
gly to him, Section 34 of the Specific Relief Act, 1963, comes to his aid 
and he is entitled to get the declaration prayed for. He contended 
further that Section 14 which precludes the court from granting a decree 
for specific performance in cases of certain contracts would have no 
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application in the present case. His argument is that his clients are indus- 
trial workers within the meaning of Industrial Disputes Act, 1947 and, 
therefore, they have a legal character as such, in respect of which the 
court is competent to make a declaration. He has referred to Annexure 
‘A’ to the plaint in Title Suit No. 748 of 1972 which is a letter of appoint- 
ment dated 16th January, 1963, from the Deputy General Manager 
(Personnel) Durgapur Steel Plant to one of the plaintiffs. That letter in 
clear terms states that the employees will be treated as industrial workers 
and leave, holiday ete. will be guided by standing orders. Relying on 
this letter learned advocate has contended that his clients are industrial 
employees. 


8. Mr. Chakraborty, learned Advocate, appearing on behalf of 
the respondent, has, on the other hand, argued that if the plaintiffs are 
workmen within the meaning of Industrial Disputes Act and if the present 
dispute is an industrial dispute the plaintiffs are free to agitate their gri- 
evance before the Industrial Tribunal set up under the Industrial Disputes 
Act, but they cannot come to the Civil Court to agitate their grievance. 

9, The plaintiffs in Title Suit No. 748 of 1972 have stated in paragraph 
9 of the plaint that they along with other transferred employees were per- 
manent employees under the Hindusthan Steel Ltd. and their conditions 
of service such as salary, seniority etc. could not be affected to their 
prejudice by their transfer to any other department of the organisation. On 
transfer from one permanent post to another they would be entitled to 
hold substantively the permanent post to which they were transferred 
and this would bring along with them the seniority which they had 
in the post from which they were transferred. A reference was made to 
a letter dated September 24, 1969, addressed to the General Secretary, 
Association of Hindusthan Steel Employees by Mr. Ramakrishnan, the 
Administrative Officer. It was alleged in the plaint that the administra- 
tion subsequently succumbed to the pressure and threat of the Associa- 
tion and had to change the procedure regarding the seniority and accepted 
the Association’s terms that seniority of the transferred employees of other 
units to the Central Sales Organisation at Calcutta, would be determined 
from the date of their joining the Calcutta office. It is clear from this 
averment in the plaint that the plaintiffs made a grievance regarding their 
loss of seniority subsequent to their joining the Central Sales Organisation 
which is a unit under the Hindusthan Steel Ltd. According to the plaintiffs 
they were industrial workers and as such they fulfilled a legal character 

in respect of which the civil court is competent to grant a declaration. 
~ "On behadf of the respondents Mr. Chakraborty contended that the defen- 
dants do no® controvert the plaintiffs’ claim that they are industrial 
workers and, therefore, there is no occasion for granting such a decla- 
ration. According to Mr. Chakraborty, the dispute in the present case 
is tetween employer and employees namely, the Hindusthan Steel and 
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some of its workmen namely, the plaintiffs. He accordingly contended 
that the dispute is in connection with the terms of the employment of the 
plaintiffs at the Central Sales Office, and, therefore, such a dispute is an ` 
industrial dispute and it is to be adjudicated by a competent tribunal 
contemplated under Chapter II of the Industrial Disputes Act. Mr. 
Chakraborty further contended that the provisions of section 9 of the Code 
of Civil Procedure is impliedly barred in view of the provisions of the 
Industrial Disputes Act. In this connection he referred to paragraph 5 
of the Ext. D and contended that pursuant to some discussion held on 
20th January, 1972, with the representative of the Association of the 
Hindusthan Steel Ltd. Employees and the Director (Commercial), it was 
settled that the plant employees who are transferred during 1969 in re- 
sponse to open advertisement issued by the Sales Office and those who 
joined on compassionate grounds will be allowed seniority as above 
(seniority on transfer from plant units ete) on the basis of requirement of 
the office will be reckoned from the date of such employees joining. 
Association confirms that the employees concerned are also agreeable to 
this arrangement. Mr. Chakraborty contended that Exhibit D is in 
substance a memorandum of settlement as defined in section 2(p) of the 
Industrial Disputes Act. According to him whether Exhibt D is in com- 
pliance with the conditions or terms as defined in section 2(p) cannot be 
considered by a civil court. Mr. Bhunia, on the other hand, contended 
that Exhibit D is not strictly in accordance with section 2(p) of the In- 
dustrial Disputes Act and therefore jurisdiction of the civil court is not 
barred. He relied on the decision of the Supreme Court in the case of 
(1) Premier Automobiles Ltd: v. Kamalaker Santana Wadke and others, 
AIR 1975 SC 2238. In that case the Supreme Court while discussing the 
jurisdiction of the civil court to entertain a suit of a civil nature has 
observed that even if a statute has expressly provided for a particular form 
in which a remedy could be had, a suit ina civil court will always lie to 
- question the order of a tribunal created by a statute, even if its order is 
expressly or by necessary implication made final, if the said tribunal 
abuses its power or does not Act under the Act, but in violation of its 
provisions. In the present case the appellents did not approach 
a competent tribunal under the Industrial Disputes Act, they are neither 
challenging the order of the tribunal on the ground that the tribunal has 
abused its power or has not acted in accordance with provisions of the 
Act. The appellants have come straight to a civil court to ask for reliefs 
which the tribunal set up under the Industrial Disputes Act can grant 
them. The observations of the Supreme Court relied on by Mf. Bhunia 
in support of his contention does not, therefore, in the facts of the present 
case, help him. i 

10. The plaintiffs in the present suit have prayed in prayer (a) 
of the plaint “that the plaintiffs may be awarded a decree for declaration 
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that they are entitled to get seniority from the date of joining their re- 
spective post in the Durgapur Unit of the defendant company and not 
from the date of their joning office at the Central Sales Organisation at 
Calcutta and the imposition of terms to the contrary are illegal, ultra vires, 
malafide arbitrary and oppressive and is not binding on them.” Section 
34 of the Specific Relief Act, 1963, empowers a court to grant a declara- 
tion of status or right in the discretion of the court. Before a plaintiff is 
entitled to get a declaratory decree he must be personally entitled to a legal 
character or to any right to any property. In the present case no declaratory 
decree has been prayed for in respect of any property. The declaration sought 
for is that the seniority of the plaintiffs should be counted from a parti- 
cular date. Such a declaration cannot be said to be a declaration as to 
a legal character of the plaintiffs. The right claimed here flows from 
contract and not from any legal character of the plaintiffs. If the right 
originates in or flows from a contract such right cannot form the subject 
matter of a declaration under section 34 of the Specific Relief Act. The 
legal character contemplated under section 34 must be attributed to the 
plaintiffs by law as distinguished froma contract. It is well established 
that a contract of personal service cannot be specifically enforced except 
in certain limited cases. These exceptions are : 


(i) where a public servant who has been dismissed in contra- 
‘vention of Article 311 of the Constitution ; 
Gi) re-instatement of dismissed employee under Industrial law 
or by Labour or Industrial tribual ; and 
(iii) a statutory body when it has acted in breach of a mandatory 
obligation under the statute. 
Except in the cases mentioned above the remedy for wrongful dismissal 
or for breach of conditions of service would be.a suit for damages. In 
(2) Executive Committee of U. P. State Warehousing Corporation v. 
Chandrakiran Tyagi, AIR 1970 SC 1244, the Supreme Court while dealing 
with this aspect of the case reviewed a number of English decisions as 
well as of Supreme Court and held : 


“The law relating to master and servant is clear. A contract 
for personal service will not be enforced by an order of specific 
performance nor will it be open for a servant to refuse to accept the 
repudiation of contract of service by his master and say that the 
contract has never been terminated. The remedy of the-employee is a 
claim for damages for wrongful dismissal or for breach of contract. 
This is the normal rule...... But when a statutory status is given to 
an employee and there has been a violation of the provisions of the 
statute whilg terminating the service of such an employee, the latter 
will be eligible to get the relief of a declaration that the order is 
null and void and he continues to be in service, as it will not then be 
a mere case of a master. terminating the services of a servant.” 
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The plaintiffs in the present cases are employees of the Hindusthan Steel 
Ltd. which is a Government of India undertaking and is a company 
registered under the Indian Companies Act, 1956. The plaintiffs are not 
government servants nor are they servants of a corporation or a body set 
up under a particular statute. They are employees under a company 
although the entire share holding of that company belongs to the Govern- 
ment of India. In (3) Heavy Engineering Majdoor Union v. State of 
Bihar and others, AIR 1970 SC 82, the Supreme Court has pointed out : 
“The question whether a corporation is an agent of a State must 
depend on the facts of the each case. Where a Statute setting up 
a corporation so provides, such a corporation can easily he identified 
as an agent of the State ........In the absence of a statutory provision, 
however, a commercial corporation acting on its own behalf, even 
though it is controlled wholly or partially by a government department 
will be ordinarily presumed not to be a servant or agent of the State, 
The fact that a minister appoints the members or directors of a 
corporation and he is entitled to call for information, to give direc- 
tions which are binding on the directors and to supervise over the 
conduct of the business of the corporation does not render the 
corporation an agent of the Government....... ..... ..........Such an 
inference that the corporation is the agent of the Government may be 
drawn where it is performing in substance governmental and not 
commercial functions.” 
The Hindusthan Steel Ltd. can by no stretch of immagination be said to 
have been set up for performing any governmental function. It is a purely 
commercial venture carried on by a company registered under the com- 
panies Act, 1956, although the entire share-holding belongs to the Cen- 
tral Government. An incorporated company has a separate existence and 
in law it is a juristic person. This new personality emerges from the 
incorporation of the company. The plaintiffs being employees under such 
a company are no better than employees under a private employer. Vide 
(4) Subodh Ranjan Ghosh v. Sindhri Fertiliser and Chemical Ltd., AIR 1957 
Patna 10; (5) Sukdeo Singh v. Bhagatram, AIR 1975 SC 1331 ; (6) 
Executive Committee of Vaish Degree College, Samli v. Lakshmi Narayan, 
AIR 1976 SC 888 ; (7) United Commercial Bank and another v. V.J. T. 
Vyas, 77(1) CLJ 498 and (8) Indian Airlines v. Sukdeo Rai, AIR 1971 SC 
1828. Several other authorities were also cited before us on behalf of the 
respondents on the point. But itis not necessary for us to ennumerate 
all these decisions. It follows from what have been stated above that 
the relationship between the parties in the present case is that of pure 
master and servant. ee 
11. Realising the difficulty created by the decisions mentioned above 
Mr. Bhunia, learned Advocate for the appellants submitted that in the 
present case there is an element of public employment in the very nature 
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of the employment of the appellants under the respondents and, therefore, 
this Court should “pierce the veil of corporate entity and examine the 
reality beneath.” In support of this branch of his submission learned 
Advocate for the appellants referred to certain passages occuring at page 
216 of the Principles of Modern Company Law, 3rd Edition, by Gower. 
There the author has expressed the opinion that : 

“Judicial inroads into the coporate entity principles are few 
compared with the examples of its application. But inroads there 
have been it would be idle to pretend that they can be reduced to any 
consistent principles, but the following tentative conclusion may, 
perhaps, be drawn.” 

Thereafter the author proceeds to ennumerate the different types of cass 
where the courts have ignored the corporate entity in order to determine 
the real state of things. The instances cited by the author mostly relate to 
different matters such as where the corporate personality is being blatantly 
used as a cloak for fraud and improper conduct, or where the courts 
have ignored corporate entity in the interests of the third parties. Mr. 
Bhunia also drew our attention to Pennington’s Company Law, 3rd 
Edition, page 45 where the author discusses the exception to the rule of 
Separate legal personality and states as follows: 

“Four inroads have been made by the law on the principles of 
separate legal personality of companies. By far the most extensive of 
these has been made by legislation imposing taxation. The govern- 
ment, naturally enough, does not willingly suffer schemes for the 
avoidance of taxation which depend for their success on the*employ- 
ment of the principle of separate legal personality, and in fact legislat- 
ure has gone so far that in certain circumstances taxation can be 
heavier if companies are employed by the tax payer in an attempt to 
minimise his tax liability than if he uses other means to give effect to 
his wishes.” 

At page 50 of the said book the author discusses the instances where the 
corporate entity has been ignored and the veil has been lifted to ascertain 
the reality beneath. These are instances of evasion of obligation imposed 
by law. Mr. Bhunia also relied upon a passage occuring in Contracts of 
Employment by Dix, 5th Edition page 157 where the author discusses 
about equitable remedies and instances where such remedies have been 
made available by courts. The passage relied on by Mr. Bhunia is as 
follows : 

“In (9) Hill v. C. A. Persons and Co, Ltd. an injunction was 
granted to an employee in a very unusual circumstances. As a 
result of pressure brought upon the employer by a Trade Union 
which was attempting to establish a closed shop. Mr. Hill was 
given one month’s notice by his employer to terminate his 
employment. Heheld a senior position with the company which, 
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said the majority of court of appeal, entitled him to reasonable notice of 
at least 6 months’. The length of notice was of crucial significance for 
if the employee had been given six months’ notice by the time it expi- 
red the provisions of the new repealed Industrial Relations Act, 1971 
would have -been in force. The court, by a majority, granted Mr. 
Hill the injunction restraining his employer from acting on dismissal.” 


In the same book the author has expressed the view that the courts have 
recently shown a far greater inclination than in the past to grant judicial 
declarations and it may be that in the future the declaration will play an 
important role in employment law. Mr. Bhunia has accordingly argued 
that the modern tendency being to extend the scope of declaratory relief, 
the court below was wrong in restricting it. But this argument is not 
available to Mr. Bhunia because of the decisions already mentioned, 
where it has been held that no declaratory relief can be given to tke 
plaintiff in cases similar to the present one. It must, therefore, be held 
that the trial court was right in holding that the suit was not maintaina- 
ble. 

These appeals, are, therefore, dismissed. But there will be no order 
as to costs. 

Basu, J. : I agree. 


® 


P. R. i Ses 


| CONSTITUTIONAL WRIT JURISDICTION J 
Before Mr. Justice Chittatosh Mookerjee 
i , Decision : June 3, 1977 
Narayan Fakirsa Javre cas ra a Petitioner 
Versus 

Union of India and others : sa ... Respondents* 

Railway Service Commission, Recruitment for employment through— 
Laches of Railway administration in forwarding application of candidate 
within time. : 

Being selected’ by R. S. C., petitioner on 19.7.65 was appointed as 
a supervisor at the scale of Rs. 205-380. On a leave vacancy of the 
foreman for two months he was temporarily promoted as foreman from 
October 1, 1971 to November 30, 1971 at his previous scale of Rs. 205- 
380. Subsequently he was again on January 18, 1973 temporarily pro- 
moted as a foreman at the scale of Rs. 250-380. On February. 10, 1974 
R. S.C. published in a newspaper Employment Notice for filling up 
inter alia the post of foreman, the last date for submission eof the applica- 
tion to R. S.C. was March 22, 1974. Petitioner on February 22, 1974 
subniitted an application addressed to the controller of stores through 
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proper channel for appointment to the post of Foreman. The Deputy 
controller of stores on the same date i.e., February 22, 1974 forwarded 
Petitioner’s application to the Controller of Stores.” On March 23, 1974 
controller forwarded the application to the Chief Personnel Officer S. E. 
Rly for onward transmission to R. S. C. which received the application on 
April 10, 1974 i. e., after March 22, 1974 which was the last date for submi- 
ssion of application. In consequence the application was not considered 
by R. S. C. which formed a panel and recommended respondent No. 5 who 
had secured the first position, to the general Manager, S. E. Rly. Petitioner 
filed a writ petition alleging that the respondents had acted malafide. 
arbitrarily and without any sense of responsibility in not transmitting the 

application of the petitioner before the closing date causing serious prejudice 
to the petitioner. 

HELD: In this case, as early as February 22, 1974 the Deputy 
controller forwarded petitioner's application to the controller of Stores. 
Respondents have not offered any explanation why till March 23, 1974 the 
controller did not forward to the Chief Personnel Officer the petitioner’s said 
application for onward transmission to R.SC. In this case plainly the 
respondents were at fault by not promptly forwarding the petitioner’s applica- 
tion. It should be held that because of conduct on part of the Railway 
administration, the petitioner was deprived of the opportunity of appearing 
in the test[interview before R.S.C. and the R.S.C. could not consider the 
petitioner's claim for recruitment to the post of Foreman. Rly. administration 
by their own laches had deprived petitioner of an opportunity of making 
application in time to R.S.C. In the circumstances, the Rule is made 
absolute, and a writ of ‘Mandamus issued commanding respondents to forbear 
from giving effect to the panel formed for filling up the post of Foreman. 

Cases referred to : — 

(1) Krishna Chander Nayer v. The chairman, Central Tractor Organi- 
sation and Others, AIR 1962 SC 602 
(2) State of Andhra Pradesh v. T. Krishna Rao and Others, 1971 (1) 
SCR 453 
Asok Kumar Ganguly re . for petitioner 
S. K. Roy Chowdhury idag .. for respondents 

The-judgment of the Court was as follows :— 

On 19th July, 1955 after being selected by the Railway Service 
Commission the petitioner was appointed asa Supervisor Clothing Factory 
under the Deputy Controller of Stores, South Eastern Railway, Kharag- 
pore in the scale of Rs. 205-380/- (A.S). The permanent incumbent of the 
post of Foremam, Clothing Factory, Kharagpore in the scale of Rs. 450- 
575/- (A.S.) was granted leave for the period Ist October, 1971 to 30th 
November, 1971. The petitioner was temporarily promoted as Foreman 
as a local stop-gap measure by down-grading the post of Foreman to 
lower grade of Rs. 250-380/- (A.S.) as personal to him. Again on 18th 
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January, 1973 the District Controller of Stores, South Eastern Railway, 
Kharagpore had temporarily promoted the petitioner purely as a stop-gap 
measure as Foreman Clothing Factory, South Eastern Railway, Kharag- 
pore for looking after the work of the Foreman. The petitioner was 
drawing pay at the scale of Rs. 250-380/- (A.S.). 

2. The petitioner’s aforesaid promotion being temporary and by 
way of stop-gap measure consequent on the transfer of the incumbent of 
the post of Foreman to another Railway, the petitioner thereby did not 
acquire any right for future promotion or confirmation in the post of For- 
eman. Further, the respondents have pointed out that the petitioner’s 
scale of pay asa Supervisor was Rs. 205-280/- (A.S.) which was four 
grades below the approved scale for the post of Foreman i.e., Rs. 450-575/- 
(A.S.). The post of Foreman was also to be filled up not by promotion 
but by direct recruitment. In fact, on 10th February, 1974 the Railway 
Service Commission had published ina daily newspaper Employment 
Notice No, 1/74 for filling up a number of posts including the post of 
Foreman, Clothing Factory, Kharagpore in the scale of Rs. 450-575/- 
(A.S.). The petitioner in paragraph 5 of his writ petition has set out an 
extract from Category 8/20S.E. 141 OM 1 containing the terms and 
conditions for direct recruitment of Foreman, Clothing Factory, Kharag- 
pore. The last date for submission of the application to the Railway 
Service Commission was 22nd March, 1974. The petitioner was already 
in government service. Therefore, Instruction No. 9 annexed to the 
application form applied in his case and the petitioner was baund to apply 
through proper channel. The petitioner did not submit a second *applica- 
tion direct to the Railway Service Commission for the post of Foreman, 
Clothing Factory, Kharagpore. I shall hereinafter consider the effect of 
the said non-submission of any application direct to the Railway Service 
Commission by the petitioner. 

3. On 22nd February, 1974 the petitioner had submitted an appli- 
cation addressed to the Controller of Stores Garden Reach through proper 
channel for appointment to the post of Foreman, Clothing Factory, Khar- 
agpore. The Deputy Controller, of Stores, Kharagpore by letter No. 
1362K dated 22nd February, 1974 had forwarded the petitioner’s said 
application to the Controller of Stores, Garden Reach. On 23rd March, 
1974 the Controller of Stores Garden Reach by his-letter No. 5/58/A/19/ 
374 had forwarded the petitioner’s said application to the Chief Personnel 
Officer, South Eastern Railway for onward transmission to the Secretary, 
Railway Service Commission. Consequently, the petitioner’s application 
“or appointment as Foreman, Clothing Factory, Kharagpoge was received 
by the Railway Service Commission on 10th April, 1974 i.e., after 22nd 
March, 1974 which was the last date for submission of application. © 
The respondents in their affidavit-in-opposition have not disputed the 
aforesaid facts asserted by the petitioner in paragraph 7 of his writ 
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petition. The Railway Service Commission did not accede to the prayer 
of the petitioner for permission to appear in the examination conducted 
by the Railway Service Commission for filling up the post of Foreman 
which was fixed’on 15th July, 1974. The petitioner had made reported 
representations without any success. 

4. The Railway Service Commission had formed a panel for the 
post of Foreman, Clothing Factory, Kharagpore and had recommended 
one Lawrance Albert, the respondent No. 5, who had secured the first 
position, to the General Manager, South Eastern Railway. On 26th 
July, 1974 the said panel was published. 

5. On 9th August, 1974 the petitioner obtained the present Rule. 
An interim order in terms of prayer (e) of the writ petition was granted 
initially for a period of six weeks. The petitioner applied for extension 
of interim order. The interim order was extended till the disposal of 
the said application. Subsequently, the Court directed the Rule and the 
interim application to be heard together. 

6. The petitioner has fully established that because of the inordinate 
delay on the part of the respondents in forwarding his application to the 
Railway Service Commission his application did not reach the Commission 
in time and his candidature for the post of Foreman, Clothing Factory, 
Kharagpore was not at all considered by the Railway Service Commission. 
The petitioner’s application was forwarded by the Deputy Controller of 
Stores as early as 22nd February, 1974. The respondents have not attemp- 
ted to explain why till 23rd March, 1974 the Controller of Stores did not 
forward the petitioner’s said application and had allowed the last date for 
submission of application to expire. His application was received in the 
office of the Railway Service Commission only on 10th of April, 1974. 

7. The petitioner in paragraphs 8, 9 and 11 of his writ petition has 
stated that the respondents had acted malafide, arbitrarily and without any 
sense of responsibility in not transmitting the application of the petitioner 
before the closing date causing serious prejudice to the petitioner. 

8. The petitioner has not given particulars of such malafide on the 
part of the respondents. It has not been even suggested that there was any 
basis for infering that the respondents had any motive for withholding the 
petitioner’s application. The petitioner has not alleged any malafide against 
Railway Service Commission which had formed the Panel and had recom- 
mended the name of the respondent No. 5 for the post of foreman, Clothing 
Factory, Kharagpore. The petitioner’s application was admittedly received 
in the office of the Railway Service Commission after the last date. There- 
fore, theeRailway Service Commission had acted in terms of the employ- 
ment notice “in question by not considering the petitioner’s application. 

9. But the Railway Service Commission was merely the recomending 
body advising the Railway Administration in the matter of recruitment 
in the post of Foreman, Clothing Factory, Kharagpore. The Railway 
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Administration was the Appointing Authority. Therefore, in this case if the 
. Railway Administration by illegally and improperly delaying the submission 
of the petitioner’s application had deprived him of the opportunity of 
being considered by the Railway Service Commission, appropriate writs 
ought to be issued agiinst the Railway Administration. 

10. The petitioner wao was a government servant was bound to 
make his application in terms of {nstruction No.9 annexed to the emplo- 
yment notice. If he had failed to apply through proper channel, he was 
not eligible to be admitted to the test/interview. The instructions contai- 
ned in the employment notice did not make it obligatory for the petitioner 
as a departmental candidate to senda second application direct to the 
Commission. The Instruction No. 9 merely provided :— 

“If they apprehend unavoidable delay in their applications 
submitted through proper channel reaching the Commission before the 
closing date, they may submit their applications on the prescribed form 
to the Commission before the closing date, simultaneously bringing 
this fact to the notice of their employers.” 


The instruction further made it clear that the second application if sent 
directly would be considered only provisional anda government servant 
sending such application would not be admitted to a written test/ 
interview except on production of a no objection certificate from 
his employers. 

11. The respondents have not disclosed that there was any basis 
for apprehension that an application for appointment sent through proper 
channel more than a month before the closing date was likely to be delayed. 
It does not behove the Railway Administration to take up the plea that 
the petitioner should have realised that delays in an administrative office 
were neither uncommon nor unusual or that for some reason or other 
matter might escape attention with the result that unintended delays take 
place in the office. In all fairness the respondents can be permitted to 
cover up from their own laches and negligence in the matter of processing 
the petitioner’s application by taking such a plea of unavoidable delay. In 
this case, as early as 22nd February, 1974 the Deputy Controller, of Stores, 
Kharagpore had forwarded the petitioner’s application to the Controller 
of Stores, Garden Reach. The respondents have not offered any, explana- 
tion why till 23rd March, 1974 the Controller of Stores did not forward 
to the Chief Personnel Officer the petitioner’s said application for onward 
transmission to the Railway Service Commission. In this case, , plainly 
the respondents were at fault by not promptly forwarding the petitioner’s. 
appl'cation and cannot lay the blame at the door of the pegition€r on the 
ground that he had not “chased the matter” or did not choose to send an 
advance copy direct to the Railway Service Commission. Even if no 
oblique motive is found on the part of the respondents in withholding the 
petitioner’s application till the last date for submission of the application 
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to the Commission had expired, it should be held that because of cond- 
uct on the part of the Railway Administration, the petitioner was depri- 
ved of the opportunity of appearing in the test/interview before the 
Railway Service Commission and the Commission could not consider 
the petitioner’s claim for recruitment to the post of Foreman, Clothing 
Factory, Kharagpore. It is true that the Railway Service Commission 
had acted in terms of the employment notice and did not act illegally or 
improperly. But the Railway Administration by their own laches had 
deprived the petitioner an opportunity of making application in time to 
the Railway Service Commission. 


12. The learned advocate for the petitioner in support of his 
submission that the impugned acts of the Railway Administration 
amount to denial of equal opportunity of employment guaranteed 
under Article 16(1) has relied upon the decision in (1) Krishna Chander 
Nayer v. The Chairman, Central Tractor Organisation and others AIR 1962 
SC 602. In the said case the Supreme Court held that arbitrary imposition 
of ban against employment of a person whose service was previously 
terminated under Rule 5 of the Central Civil Services (Temporary Service) 
Rules, 1949 amounted to contravention of Article 16(1). In this connec- 
tion, Sinha CJ. in his judgment had observed :— 


“The fundamental right guaranteed by the Constitution was not 
only to make an application for a post under the Government but the 
further.right to be considered on merits for the post for which an 
application had been made.” 


In the present case, although the petitioner could not claim any right to 
be appointed for the post of Foreman, he could justly contend that he 
should have been given an opportunity to be considered by the Railway 
Service Commission. He was deprived of such opportunity by reason of 
the Railway Administration withholding without any just cause his 
application till the expiry of the last date. 

13. The decision of the Supreme Court in (2) State of Andhra Pra- 
desh v. T. Ramkrishna Rao and others 1971(1) SCR 453 which was cited 
by Mr. Roychowdhury is clearly distinguishable on facts. In the said 
case the Andhra Pradesh State Public Service Commission had invited 
applications for direct recruitment to the post of District Munsif and respon- 
dents in the said case had applied for the said posts.The relevant rule under 
which applications had been invited was subsequently pronounced as 
invalid by the High Court. Thereafter, the Governor of the State had 

f amended Rule 5 and the Public Service Commission had invited fresh 
applicattons. The Commission proposed to conduct examination for the pur- 
pose of filling up vacancies in the post of District Munsifs. The Supreme 
Court held that the Rule 5 having been struck down, the only way the Co- 
mmission could prepare a list for appointment was under the amended Rule 
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5. That could be done by calling for fresh applications and holding an exami- 
nation under the amended Rule. In the circumstances, there was no 

question of any breach of Article 16. Firstly, because there was no valid 

application before the Commission since the applications filed in the year 

1968 were bad as they had been called and made under an invalid rule. 

Secondly, the respondents had not acquired any right by merely applying 
for posts either under rule or otherewise to be selected for the posts. The 
Commission was justified in treating the earlier applications as invalid on 

the ground that they were invited under an illegal rule. Thus, in the facts 
of the said case there was no question of breach of Article 16 nor of any 
violation of any right of the respondents as none was acquired by them. 

In the present case, the Commission had invited applications for filling 

up post of Foreman in accordance with valid rules. The petitioner as a 

government employee had duly made his application but the Railway 

Administration by not transmitting the petitioner’s application before the 

due date, had deprived the petitioner an opportunity of being considered. 

14. In the circumstances, I conclude that the Railway Administra- 
tion should be commanded to forbear from giving effect to the panet 
formed for filling up the post of Foreman, Clothing Factory, Kharagpore 
with liberty to proceed in accordance with law for fresh recruitment to the 
said post. : 

15. I, accordingly, make this Rule absolute. Let a writ of Man- 
damus issue commanding the respondents to forbear from giving any effect 
or further effect.to the panel published under Serial No. 229 dated 26.7. 1974 
for filling up the post of Foreman, Clothing Factory, Kharagpore, and 
the respondents are also commanded to forbear from making any rec- 
ruitment on the basis of the said panel. The respondents, however, would 
be at liberty to take fresh steps in accordance with law for recruitment 
to the post of Foreman, Clothing Factory, Kharagpore. 

16. There will be no order as to costs. 

17. No order is necessary on the application dated 13th September, 
1974 and the same is disposed of. 

18. Let the operation of this order remain stayed for a period of 
four weeks from this day, as prayed for. 

P. R. 
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[ CIVIL APPELLATE JURISDICTION ] 
sere Mr. Justice Anil Kumar Sen and Mr. Justice 
B. C. Chakrabarti 
Decision: January 25, 1978 
Sm. Sachibala Roy abe suis wee Appellant 
Versus : 
The State of West Bengal vi ste ... Respondent* 


Land Acquisition Act (1 of 1894), secs. 4(1), 5A, 6, 17 (4) and 18— 
What are essential requirements for the Notification under sec. 4(1) of the 
Act to be competent and effective.—In case there are two Notifications 
under sec, 4, whether the earlier one is superseded by the latter.— Basis 
of assessment for compensation. 


On May 25, 1956, respondent issued a preliminary Notification 
under s. 4 of the Land Acquisition Act, 1894 specifying the general 
route to be taken for the survey within the boundary of the area stated 
therein. On August 20, 1964, respondent issued a fresh Notification under 
s. 4and s. 17(4) of the Act, notifying that the lands specified in Sch, 
A and Sch. B annexed thereto were likely to be needed for public pur- 
pose. This Notification called for objections under s. 5A of the Act to 
the proposed acquisition of lands other than waste and arable lands. A 
declaration under s. 6 followed the Notification whereby a total area of 
1.16 acres in four different plots belonging to the appellant was acquired 
Appellant lodged a claim of compensation at the rate of about Rs. 600000 
per acre. The collector made the assessment at the market value pre- 
vailing on the date of the preliminary Notification viz. May 25,1956 
and awarded her compensation at the rate of Rs. 2310 per acre. Appellant 
asked for a reference uader s. 18 of the Act, claiming that the compensa- 
tion should have been determined on the. basis of the market value pre- 

-vailing on August 10, 1964, the date of the second Notification and 
claiming compensation at Rs. 185000 per acre. District Judge held that 
Jands acquired should be valued on the basis of the market value on the 
date of preliminary Notification dated May 25, 1956. After considera- 
tion of evidence, the District Judge held that on an average the 
market value of those plots of land should be assessed at the rate of Rs. 
5500 per acre for compensation and made the Award accordingly. 
Against the Award Appellant preferred the present appeal to the 
High Court. — 


HELD: The preliminary Notification under s. 4 of the Land Acqui- 
sition Act 1894 did not specify the land which was likely to be needed 
fora pubic purpose. In order to bea competent and effective Notifica- 
tion under sub-@ (1) of 3. 4 of the Act the land has to be specified with that 
amount of certainty as wouid enable the people to put forward their objections 

* Appeal from Original Decree No. 506 of 1973. 
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under s. 5A. On its face the preliminary Notification did not invite 
any objections under s.5A and was intended for no other purpose than 
for exploring the area through a survey authorised thereby. Where the 
Government does not choose to explain the reason which pursuaded it ‘to 
issue a second Notification the court may be justified in inferring that it 
was intended to supersede the earlier by the latter. The preliminary 
Notification was not intended to be an effective Notification for the ` purpose 
of s. 4(1) nor was it acted upon. Tne second Notification is a combined 
Notification under s. 4(1) and s. 17(4) of the Act. Objections under s. 
5A were ruled out under s. 17(4) in respect of waste and arable lands. 
Appellant is therefore, entitled to get compensation which should be 
determined with reference to the market value of the land prevailing on the 
date of the second Notification namely, August 10, 1964, The appeal is 
allowed, the award is set aside and the case is remanded for retrial. 


Cases referred to :— 


(1) Jogendra Nath Chatterjee y. The State, 75 CWN 737 
(2) Bhumath Chatterjee v. The State, in Civil Appeal No. 654 of 
1966 disposed of on March 14, 1969. 
Dipankar Gupta, Nirmal Kanti Bhattacharya, Sailen Datta and 5 
Tarun Chatterjee ous “forthe Appellant 


N. G. Das Xs no ie ... for the Respondent 


The judgment of the Court was as follows :— 


Sen, J.: This appeal is directed against the judgment and award 
dated November 8, 1971, passed by the Learned District Judge, Burdwan, 
in LA Case No. 58 of 1971. The claimant is the appellant. ` 


2. On May 25, 1956, the respondent State issued a preliminary 
notification under section 4 of the Land Acquisition Act (hereinafter refer- ` 
red to asthe said Act) the material part where-of recited ‘whereas it 
appears to the Governor that land in the District of Burdwan is likely to be 
needed for a public purpose, namely, for the development of industries in 
the Durgapur area notice is hereby given to all whom it may concern that 
in exercise of the powers conferred by section 4 of the Land “Acquisition 
Act (1 of 1894) the Governor has authorised the engineers and their subor- 
dinates for the time being engaged on this undertaking to enter*upon and 
survey the land and do all other acts required for the proper execution of 
their work as provided for in the said section.” The notification then 
proceeded to specify the general route to be taken for the survey within the 
area bounded on the north by the District of Burdwan, east by a lite 
suitably extending from 108 mile post of G. T. Road beng a width of 
about 3 miles all along from the western boundary of thana Kanksa, south 
by the Damodar river in the Districtiof Burdwan and west by the eastern 
boundary of thana Faridpur. i 
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l 3. There is no dispute that notwithstanding the aforesaid notifica- 
tion under section 4, the respondent-State issued a fresh notification under 
section 4 and section 17(4) of the said Act, notifying that the lands speci- 
fied in the two Schedules annexed to the notification, namely, Schedule A 
(waste and arable land) and Schedule B (other than waste and arable land) 
are likely to be needed for the public purpose of development of indus- 
tries in Durgapur area. This notification called for objections under sec- 
tion 5A of the Act to the proposed acquisition of lands other than the 
waste and arable lands but such objections were ruled out in respect of the 
Keg or arable lands in exercise of powers under section 17(4) of the 

ct. 


4. A declaration under section 6 of the Act followed the aforesaid 
second notification under section 4 on August 20, 1964, and as a result 
thereof land measuring 1.16 acres in total appurtaining to 4 different 
plots differently situated being plot Nos. 725, 710, 824 and 762 of Mouza 
Khantpukur, Police Station Kanksa, District Burdwan’ belonging to the 
claimant appellant was acquired. The claimant/appellant lodged a claim 
of compensation under section 9 of the Act claming compensation for the 
land at Rs. 10,000/- per cottah which works out a rate of little over 
Rs. 6,00,000/- per acre. The collector, however, awarded her compen- 
sation calculated at the rate of Rs. 2,310/- per acre. In doing so undis- 
putedly the collector made the assessment at the market value prevailing 
on the date of preliminary notification under section 4 of the Act, namely, 
May 25, 1956. The claimant/appellant asked for a reference under section 
18 of the Act wherein it was claimed that the compensation should have 
been determined on the basis of the market value prevailing on the date 
of the second notification under section 4 of the Act, namely, August 10, 
1964 and that she should have been given compensation at the rate of 
Rs. 1,85,000/- per acre. A reference to the court was made on the basis 
of the said claim and it.appears that in court the claimant filed an appli- 
cation for amendment of her claim by enhancing the rate claimed from 
Rs. 1,85,000/- to Rs. 6,00,000/- per acre. 


5. The claim of the claimant/appellant was contested by the respon- 
dent/State and the learned District Judge framed the following two issues 
in adjudicating the said claim. 

“1, Whether the compensation should be assessed on the basis 
of the market value as it was on 25.5.56, that is, the date of preliminary 
notification or on the basis of the market value as it was on 10.8.64, 
that ig, the date of second notification ? 

2. What should be the amount of compensation ?” 

6. So far as the first issue is concerned, the Learned Judge held 
against the claimant/appellant. Though strong reliance was placed on 
behalf of the claimant on an earlier decision of this court in the case of 
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(1) Jogendra Nath Chatterji y. The State, 75 CWN 737, the Learned 
Judge took the view that the said decision is distinguishable as unlike the 
facts of that case in the present case in the preliminary notification dated 
May 25, 1956, the locality had been sufficiently specified with reference to 
the boundaries and names of Mouzas to render it a valid and competent 
notification under section 4. The Learned Judge further held that the 
said earlier preliminary notification cannot be said to have been superseded 
or not acted upon by the State and the said position according to the 
Learned Judge is well established by two-fold facts, namely, (1) the 
collector assessed the compensation at the rate prevailing in the locality 
at the time of the preliminary notification and (2) the State itself issued 
a second notification intending to take away the rights of the Owners 
of the second notification to file objections under section 5A in respect of 
waste and arable lands. Such being the position, according to the 
learned Judge, the lands acquired should be valued on the basis of the 
market value as prevailing on the date of preliminary notification dated 
May 25, 1956, and not on the basis of the market value prevailing on the 
date of the second notification as claimed by the claimant/appellant. 

‘7. Proceeding to consider the second issue, the learned Judge con- 
sidered the documentary evidence led on behalf of the claimant as also the 
State no oral evidence having been led by either of the parties. While 
considering the documentary evidence relied on by the claimant the learned 
judge discarded the different sale deeds (Ext. 3 series) barring Ext. 3b 
principally on the ground that they represent sales at a time long after 
the relevant date, namely, May 25, 1956, although the learned judge gave ` 
additional reasons for discarding one or other of the said documents. Ext. 
3b was discarded by him as the land conveyed thereby appurtains to 
a different Mouza and there was no evidence how such lands could be 
compared to those for which compensation was being assessed. Moreover, 
it was found that Ext. 3b works out a rate of Rs. 2,500/- per acre which 
can hardly support the claim put forward by the claimant. Of the other 
two documents Ext. la and Ext. 1b the learned judge discarded Ext. la 
again principally on the ground that the same represents a sale dated June 
18, 1964, long after the relevant date and also because of the fact that the 
land covered by the sale deed is situate within the municipal afea quite 
near the industrial town, school, college, hospital and telephone exchange 
and there was no evidence to show how such land can be treated as a 
comparable unit for the land for which the compensation was being a’sessed. 
He, however, accepted the other document Ext. ib though it repwesents a` 
sale of the year 1964 since on the price the rate worked out Was Rs. 4,000/- 
per acre in respect of a big plot. The learned judge discarded the Bynan- 
amas (Ext. 2 series) for reasons similar to those for discarding Ext. la. 
Two awards relied on by the claimant, namely, Exts. 5 and 5a (the 
relevant decrees being Exts. 6 and 7) were discarded by the learned judge 
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on two-fold grounds, namely, (1) the notification under section 4 for such 
lands were issued in the year 1962 long after the relevant date and (2) 
that the lands thereunder acquired appurtain to Mouza Birbhanpur, a 
Mouza different from Khantpukur and there being no evidence how such 
lands can be said to be comparable te the lands for which compensation 
was being assessed. Other documents relied on by the claimant were held 
to be of no assistance for assessing the compensation as claimed _by the 
claimant. 


8. The learned judge then proceeded to consider the documents 
Ext. A series filed by the respondent-State. It was found that Exts. 
A to A3 represent sales between the years 1954 and 1956. On the findings 
of the learned judge Ext. A and Ext. Al which respectively worked 
Out the price prevailing in the year 1956 to be Rs. 1,900/- per acre and 
Rs. 1,500/- per acre may be taken into consideration for assessing the 
price of the bigger plot like plot No. 762 but those could furnish no basis 
for assessing the price of the other smaller plots. The learned judge, 
however, principally relied on Exts. A4, A5, A6 and A7 together with the 
claimant’s document Ext. 1b in making the assessment. These.docu- 
ments Exts. A4.to A7 represent sales of the year 1964 and they work out 
the price not exceeding Rs. 4,500/- per acre. Accordingly, the learned 
judge concluded : “Having regard to the facts and circumstances and 
potential value of the land I hold that the -market value of the large area 
of the suit plots was more or less about Rs. 4,000/- per acre and that of 
small area was more or less Rs. 6,000/- per acre in the locality at the time 
of preliminary notification. The acquired land in respect of case No. 58 
of 1971 being two smaller plots and two bigger plots I hold that on an 
average the market value of those picts of land should be assessed at the 
rate of Rs. 5,500/- per acre for compensation.” He made the award 
accordingly. Feeling aggrieved by the award so made the claimant has 
preferred the present appeal and in doing so, the claimant had originally 
limited her claim to the sum of Rs. 1,02,040/- being the difference bet- 
ween the compensation claimed at the rate of Rs. 1,00,000/- per acre and 
the compensation awarded, but that was later amended to Rs. 6,89,400/- 


9.° Mr. Gupta appearing in support of this appeal has strongly 
assailed the findings of the learned judge on both the issues, as aforesaid. 
According to Mr. Gupta on the facts and circumstances of the present 
case in determining the amount of compensation for the lands acquired, 
’ the.cougt under section 23 (1) should have taken into consideration the 
market value®*of the land at the date ofthe second notification under 
section 4, namely, August 10, 1964, and not the earlier preliminary noti- 
fication. According to Mr. Gupta the preliminary notification was not a 
competent ora valid notification under section 4 of the Act and in any 
event the respondent-State itself having superseded the said notification, 
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the date of the preliminary notification could have no relevance in the 

matter of determination of compensation. According to Mr. Gupta this 
position is well established by the decision of this court in the case of 
Jogendra Nuth Chatterji (supra) and the unreported decision of the 
Supreme Court in the case of (2) Bhutnath Chatterji v. Tha State in Civil 
Appeal No. 654 of 1966 disposed of on March 14, 1969, referred to and 
relied on by the Calcutta decision itself and the learned judge was in 
error in distinguishing the said decision on grounds which can hardly be 
sustained. According to Mr. Gupta once this court accepts his first 
contention the award as made and the compensation as assessed must 
necessarily be set aside as the same was made with reference to the market 
value prevailing at a time 8 years prior to the relevant date, namely, Aug- 
ust 10, 1964. Necessarily, Mr. Gupta invited us to accept the appellant’s 
claim in this appeal and assess the compensation for the lands acquired 
at the rate at least of Rs. 1,00,000/- per acre in view of Ext. 3 series. Strong 
reliance’ is placed by Mr. Gupta on Ext. 3g, a sale deed dated April 24, 

1964, whereby 1 cent of land from each of the 4 plots acquired were sold by 
the claimant at a price waich works out a rate of Rs. 1,85,000/-per acre and 
that being the best evidence it is contended by Mr. Gupta that we should 
make the assessment on the basis of the said document, At the hearing Mr. 

Gupta pressed before us an application for additional evidence under 
Order 41 Rule 27 of the Civil Procedure Code in respect of certian sub- 
sequent awards made by the Land Acquisition Judge, Burdwan, in respect 
of other lands covered by the same notification and declaration wherein 
the learned judge had not only accepted the plea put forward on behalf 
of the claimant that the compensation should be determined with refe- 
rence to the price prevailing on the date of the second notification and 
not the preliminary notification but assessed the compensation at or 
about the rate of Rs. -1,80,000/- per acre. 

10. Mr. Das appearing on behalf of the respondent-State has con- 
tested each of these points raised by Mr. Gupta. According to Mr. Das 
the learned judge has correctly decided that the compensation should be 
determined with reference to the market value prevailing on the date of the 
preliminary notification and not the second notification as according to 
Mr. Das the mere fact that there had been successive notifications under 
section 4 does not rule out the first of such notification in the serits. Mr. 
Das has next contended that if this court does not accept the conclusion of 
the learned judge that the compensation is to be assessed with reference 
to the date of the preliminary notification, then the matter should be sent 
back to the court below for a fresh determination because on the eyidences ° 
now available to this court it would be difficult to determine *®what should 
be the fair compensation. It has been pointed out by Mr. Das that the 
documents produced show varying prices of lands prevailing even in the 
year 1964. While Ext. lb and Exts. A4 to A7 make out a price not 
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exceeding Rs. 4, 500/- per acre some of the documents in Ext. 3 series work 
out prices at rates anything between Rs. 1,80,000/- to Rs. 6,00,000/-. In 
the absence of any evidence as to how far the lands covered by these diffe- 
rent documents are comparable to the lands for which the compensation is 
being determined it would be difficult for this court to make the assessment. 
So far as Ext. 3g is concerned, Mr. Das has contended that it is necessary 
to find out how far this sale represents any bonafide transaction. According 
` to Mr. Das it is rather strange that land measuring only 1 cent from each 
of the 4 plots together with another plot being plot No. 912 was being sold 
by the claimant to one person Lalit Kumar Roy just a few months prior to 
the second notification. The plots are not contiguous to each other and 
it is difficult to appreciate how a purchaser. purchases the lands measuring 
1 cent from each of those plots differently situated and for what purpose. 
Mr, Das has further drawn our attention to the fact that while the clai- 
mant by her documents Exts. 3e and 3c both dated April 18, 1964, had been 
selling lands out of plot Nos, 1209, 1210 and 1211 at prices which work out 
at Rs. 3} lakhs per acre it is rather strange that she herself purchases two 
months earlier such lands by Ext. A6 which works out the rate of 
Rs. 2,250/- per acre. In such circumstances, Mr. Das has contended that 
in case the award as made is not upheld by this court the proceeding 
should be remanded for a thorough investigation as to the bonafides of 
the differents transactions represented by Ext. 3 series and also to find out 
how far lands covered thereby can be held to be comparable to the lands 
for which the compensation is being determined. So far as the appli- 
cation for additional evidence is concerned, it has been contended by 
Mr. Das that since appeals are pending against those awards this court 
should not admit them as additional evidence because the awards are not 
final. 


11. We have carefully considered the rival contentions raised before 
us. In our considered opinion, however, the decision of the learned judge 
of the first issue cannot be sustained. In our view there is no distingui- 
shing feature between the present case and the case of Jogendra Nath 
Chatterji (Supra) on which reliance was placed by the claimant before 
the learned judge. The distinction which was sought to be made by the 
learned jdge is, in our opinion, based upon a clear misreading of the pre- 
liminary notification dated May 25, 1956. We have set out the relevant 
part of the notification hereinbefore. It would appear clear from the 
prelimfnary notification itself that the locality notified out of which the 

“land is likely to be needed for public purpose is on the face of the notifi- 
cation the Diftrict of Burdwan. Clearly, there was no specification of 
‘that locality. What was specified in such notification was the general route 
of the survey for the purpose of section-4(2) of the said Act. The learned 
judge misconstrued the notification in thinking that what was specified for 
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the purpose of such survey constitute’ the locality notified as likely to be 
needed for a public purpose under section 4(1) of the Act. Under 
section 4(1} of the Act. the Governor is to notify the land in any 
locality which is needed or likely to be needed for public purpose. On 
such a notification being issued the Governor may under sub-section 
(2) authorise any officer to enter upon and survey and take levels of 
any land in such locality. ‘The authorisation under sub-section (2) 
may .be in respect of land which need not necessarily be the entire land 
which is notified under sub-section (1) as the land likely to be needed 
for a public purpose and as such specification. of land to be surveyed 
cannot be read as spécification of land or the locality in which the land 
is likely to be needed fora public purpose. There can be no dispute 
that in order to be a competent and effective notification under sub- 
section (1) of section 4 of the Act, the land has to be specified with 
that amount of certainty as would enable the people to put forward their 
objections under section 5A. Therefore, we are of the opinion that 
merely because the preliminary notification had set out, with reference 
to the boundary and name of Mouzas the general route of survey it must 
be held that the notification specifies the land or the locality in which 
Jand is likely to be needed for a public purpose and as such may be 
acquired as held by the learned judge, The learned judge, further 
failed to appreciate that on its face the preliminary notification did not 
invite any objection under section 5A and was intended for no other pur- 
pose than for exploring the area through a survey authorised thereby. 
Construing a comparable notification the Supreme Court in the case 
of Bhutnath Chatterji (supra) had observed : . “The circumstances that 
an enquiry under section 5A after consideration of objections raised by 
the claimants and that the report of the collector were not made may 
reasonably justify the inference that the previous notification dated 
January 12, 1955, was not acted upon or was not intended to be acted 
upon.” If there was any doubt about this position it must be held that 
the same was removed by the second notification issued under section 
4(1) on August 10, 1964. No evidence was led why issue of a second 
notification was considered necessary if the earlier one was intended to 
be an effective notification for the purpose of section 4(1) of the Act. In 
the very same Bhurnath Chatterji’s case it was pointed out by the Supreme 
Court that where the Government does not choose to explain the reasons 
which pursuaded it to issue a second notification the court may be justi- 
fied in inferring that it was intended to supersede the earlier by the 
latter. The Learned Judge appears to have accepted the suggegtion of ' 
the learned Government pleader as to the reasons for the se@ond notifica- 
tion though no evidence on the point was adduced on behalf of the State’ 
but the reason suggested by the learned Government pleader if accepted 
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would fully support Mr. Gupta’s contention that the preliminary notific- 
ation was not intended to be an effective notification for the purpose of 
section 4(1) nor was it acted upon. The reason suggested was to enable 
people to file objections under section 5A. Such reason necessarily 
postulates that the preliminary notification never offered any opportunity 
to the people to file any objection to the proposed acquisition and if that 
was the position it would not be a competent notification under section 
4(1) at all. In our opinion, Mr. Gupta is right in his contention that the 
two factors which were relied on by the learned judge for coming to the 
conclusion that the preliminary notification was really acted upon as a 
valid and competent notification under section 4(1), can hardly support 
such a conclusion. The first factor which prevailed with the learned judge 
is the fact that since the collector was assessing compensation with reference 
to the rate prevailing on the date of the preliminary notification, the said 
notification must be said to have been acted upon. In our opinion, there 
is an error in the process of reasoning because the very assessment of the 
collector is under challenge before the learned judge and the question 
under consideration by the learned judge was whether the State Govern- 
ment intended to act upon the previous preliminary notification as a 
competent and valid notification under Section 4(1) of the Act or not. 
Such an issue has to be decided first by the collector and then by the 
learned judge and a wrong decision of the collector on the point could not 
have been used as evidence to show that the State Covernment acted upon 
the notification. The other reason given by the learned judge is that when 
by the second notification the State Government took away the right of 
the owners of the waste and arable lands to file objections that very fact 
shows that the first notification was intended to be acted upon. We can- 
not but point out that here again the learned judge has misread the second 
notification. The second notification was not .made asa corrollary to the 
preliminary notification nor to supplement the same. The second noti- 
fication is a combined notification under sections 4(1) and 17(4) of the Act. 
Objections under section 5A were ruled out under section 17(4) in respect 
of such waste and arable lands as are covered by the same notification 
in so far as it is under section 4(1) of the Act and not the earlier prelimi- 
nary notification. There would have been some merit in the reasoning 
given by*the learned judge had this second notification been made only 
under section 17(4) of the Act and not in the manner made. The fact 
that the State Government thought it necessary that there should be a 
fresh notification under section 4(1) of the Act would necessarily lead to 
' the conglusion as pointed out by the Supreme Court that the earlier one 

was not interded to be acted upon. This position was amply made clear 
by the Bench decision of this court in the case of Jogendra Nath Chatt- 
erji (supra), the true implication whereof the learned judge failed to 
appreciate. Such being the position, we must hold that the claimant/ 
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appellant is entiled to get compensation which should be determined with 
reference to the market value of the land prevailing on the date of the 
second notification, namely, August 10, 1964, and not the date of the 
preliminary notification, namely, May 25, 1956 as wrongly held by the 
learned judge. 


12. This leads us to consider the other issue regarding the deter- 
mination of the compensation. Obviously, the determination as made by 
the learned judge must be set aside since the same was made on our 
findings arrived at hereinbefore on an erroneous basis. Therefore the 
only question left for our consideration is as to whether on the evidence 
already on record we should determine the compensation with reference 
to the market value prevailing on August 10, 1964. We have very care- 
fully considered the rival contentions of the learned advocates appearing 
for the appellant and the respondent on this issue and we feel no hesit- 
ation in agreeing with Mr. Das that there can be no alternative to rem- 
anding the case to the trial court for re-determination on further evide- 
nce. Though strong reliance is placed by Mr. Gupta on Ext. 3g by 
which land measuring 1 cent from, each of these plots were sold by the 
claimant a few months prior to August 10, 1964, at a price which works 
outa rate of Rs. 1,85,000/- per acre we are of the opinion that it would 
be necessary to consider the bonafides of such a transaction. The circu: 
mstances pointed out by Mr. Das raise a doubt in our mind which in 
order to be resolved require further evidence to be taken regarding the 
said transaction. Similarly, the other docyments principally relied on by 
the claimant indicate variations in the price to such a great extent that 
it is difficult forus to arriveat a norm. More so, in view of the 5 
documents referred to by Mr. Das, namely, Exts. A4 to A7 and Ext. 
1b. Moreover, no oral evidence having been led and no local inspection, 
being made it is difficult for this court to find out how far+the lands 
which were the subject matter of sale in the different deeds in Ext. 3 
series which were relied on by the claimant would be comparable to those 
for which the compensation is being determined. Even the bonafides of 
some of these transactions are also open to doubt in thè circumstances 
as pointed out by Mr. Das having reference to Ext. A6 and Exts. 3c and 
3e referred to hereinbefore. In our opinion, itis necessary that further 
evidence should be led to dispel such doubts before any reliance’can be 
placed on such transactions. Such being the position, we cannot but 
remand this case to the trial court for re-trial on further evidence to be 
led by the parties. A 


13. Before we conclude we must dispose of the applicafion for 
additional evidence filed on behalf of the appellant. In our opinion though 
the appellant wants to rely upon such awards subsequently made since the 
awards themselves are now under appeal in this court it would not be 
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proper for us to take such awards as additional evidence. The awards are 
yet to reach their finality. Moreover, such awards to the extent they 
were made with reference to the document dated April 24, 1964 of the 
claimant/appellant Sachibala Roy is concerned, since that document itself 
raises some doubt in our mind as to its bonafides we cannot rely upon 
the awards made on the basis thereof until our doubt is dispelled particu- 
larly when those are being challenged in appeals to this court. 

14. Inthe result, the appeal is allowed and the award as made in 
L.A. Case No. 58 of 1971 is set aside. The case is remanded for re- 
trial in the light of our decisions indicated hereinbefore. Parties will 


bear their respective costs. \ 
Chakrabarti. J. : I agree. 
N. C. S. 


[SPECIAL JURISDICTJON (INCOME TAX)} 
Before Mr. Justice Dipak Kumar Sen and Mr. Justice 
Chandan Kumar Banerjee 
Decision : July 13, 1978 


Commissioner of Income Tax, West Bengal-I Sa ... Applicant 
Versus 

Southern Bank Ltd. (Since Amalgamated with United 

Industrial Bank Ltd.) .. iti ... Respondent* 


Merger of two Banks—Whether the amalgamated Bank is an assessee 
— Whether amalgamated Bank can claim refund due to the Atialgamating 
Bank before merger. Section 2(2), 26/2), 301) and 33(1) of the Indian 
Income Tax Act, 1922, Sections 2(7), 170(1), 237, 246, 253 of the Income 
Tax Act, 1961. 


The Southern Bank Ltd., a Banking company, had filed three returns 
of its income in respect of assessment years 1961-62, 1962-63 and 1963-64 
respectively dated the 11th September, 1961, 25th September, 1962 and the 
26th June, 1963. The previous years relevant to the said assessment 
years, were the respective calender years 1960, 1961 and 1962. Under 
the scheme prepared under section 45 of the Banking Companies Act, 1949 
by the Reserve Bank of India and sanctioned by the Central Government 
bya notification dated the 19th August, 1964, the Southern Bank Ltd., 
was amalgamated with the United Industrial Bank Ltd. and was required 
to cbse its books of account on the 22nd April, 1964. 

The*Income Tax Officer disposed of the pending assessments of the 
Southern Bank Ltd. by observing that for the assessment years 1961-62, 
1962-63 and 1963-64 the assessee could not be found and as such the 
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proceedings were dropped. As the refunds had become due to the 
Southern Bank Ltd. in the said assessment years, appeals were preferred 
before the Appellate Asstt. Commissioner, who, dismissed the appeals. 
Thereafter, further appeals were preferred before the Tribunal. The 
Tribunal set aside the order of the Appellate Asstt. Commissioner and 
restored the appeals to his file and directed him to decide the appeals 
denovo. Ona reference at the instance of the Revenue : 

HELD: (a) The United Industrial Bank Ltd. in law became com- 
petent to act on behalf of the Southern Bank Ltd after the amalgamation. 
Therefore, Memeranda of appeals were properly signed by the United 
Industrial Bank Ltd. 

(b) The findings of the Tribunal that it was the Southern Bank Ltd. 
who had filed appeals and that it was the United Industrial -Bank Ltd. 
which continued to proceed with the appeals had not been challenged by 
the Revenue. When the proceedings were disposed of by the Incowe Tax 
Officer, it was the United Industrial Bank Ltd. which could cantinue the 
proceedings and necessarily had the right to file appeals therefrom. 

Cases referred to :— 

(1) Commissioner of Excess Profits-Tax, West Bengal v. Ramnath 
Bajoria, 19 ITR 79 

(2) Seth Badridas Daga & Another v. Commissioner of Inceme Tax, 
Central and United Provinces, 17 ITR 209 


B. L. Pal, and Ajit Sengupta os ate ... For the Revenue 
Debi Pal. P.K. Pal & R.N. Dutt... Sie For the Respondent 


The judgment of the Court was as follows :— 


Sen, J.: The unusual facts which have led up to the present 
reference are shortly as follows: The Southern Bank Ltd., a banking 
company, had filed three returns of its income in respect of assessment 
years 1961-62, 1962-63 and 1963-64 respectively dated the 11th September, 
1961, 25th September, 1962 and the 26th June 1963. The previous years 
relevant to the said assessment years were the respective calender years 
1960, 1961 and 1962. Under a scheme prepared under section 45 of the 
Banking Companies Act, 1949 by the Reserve Bank of India and sanc- 
tioned by the Central Government by a notification dated the 19tlt August, 
1964, the Southern Bank Ltd. was amalgamated with the United Industrial 
Bank Ltd. and was required to close its books of account on the 22nd 
April, 1964. . 

2. The relevant provisions of the said scheme were, inter alia 

-(a) From the prescribed date all rights, powers, claifis, demands. 
interests, authorities, privileges, benefits, assets and properties of the 
Southern Bank Ltd. moveable and immoveable, including property, rights 
and assets of every description including all rights or action would stand 
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transferred to and become the properties and assets of the United Indus- 
trial Bank Ltd. 

(b) From such prescribed date all liabilities, duties and obligations 
of the Southern Bank Ltd. would be and become the liabilities, duties and 
obligations of the United Industrial Bank Ltd. 

(c) All contracts, bonds, agreements, powers of attorney, grants 
of legal representation and other instrument of whatever nature sub- 
sisting or having effect immediately before the prescribed date shall be 
effective to the extent as if instead of the Southern Bank Ltd. the United 
Industrial Bank Ltd. had been a party thereto or as if they have been issued 
in favour of the United Industrial Bank Ltd. 

(d) If on the prescribed date any suit, appeal or other legal 
proceedings of whatever nature by or against the Southern Bank Ltd. 
would be pending the same would not abate, or be discontinued or be in 
any prejudicially affected but would subject to the other provisions of this 
scheme be prosecuted and enforced by or against the United Industrial 
Bank Ltd. 

3. On the 30th January, 1965, the Income Tax Officer disposed of 
the pending assessments of the Southern Bank Ltd. by making an order as 
follows : 


“It is learnt that the assessee’s business was completely taken over 
by the United Industrial Bank from 24th August, 1964. Therefore, 
the assessments for the year 1963 (Assessment year 1964-65) and for the 
period from 1st January, 1964 to 23rd August, 1964 (Assessment year 
1965-66) can only be completed on the successor Bank. 

As the assessee cannot be found the assessment for the assessment 
years 1961-62, 1962-63, 1963-64 are dropped.” 

4. As refunds had become due to the Southern Bank Ltd. in the said 
assessment years appeals were preferred from the order dropping the 
assessment proceedings to the Appellate Assistant Commissioner. The 
Appellate Assistant Commissioner found, inter alia, that the returns 
in’respect of the said years had been signed by the General Manager 
of the Southern Bank Ltd. and that the representatives of the Southern 
Bank Ltd. had attended before the Income Tax Officer at the said procee- 
dings. Healso found that the name of the appellant in the Memoranda 
of Appeals was given as the Southern Bank Ltd. and the address was also 
shown as that of the said. Bank. The Memoranda had however been 
signed on behalf of the United Industrial Bank Ltd. After construing the 
_scheme, the Appellate Assistant Commissioner found that though Southern 
Bank Lia. had neither been completely merged with the United Industrial 
Bank Ltd. nor had been dissolved. He did not accept the finding of the 
Income Tax Officer that the Southern Bank Ltd. was an assessee who 
could not be found. He, however, held that the United Industrial Bank 
Lid. was not competent to file the said appeals inasmuch as it was not an 
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assessee for that purpose within the meaning of the Income Tax Act. 
Though under the scheme the assets and liabilities of the Southern Bank 
Ltd. were taken over by the United Industrial Bank Ltd. it did not affect 
their respective right and obligations under the Income Tax Act. Follow- 
ing a decision of this Court in (1) Commissioner of Excess Profits-tax, West 
Bengal v. Ramnath Bujoria, 19 ITR 79 he dismissed the appeals. From 
this order of the Appellate Assistant Commissioner a further appeal was 
preferred to the Income-tax Appellate Tribunal. 

5, Jt was contended on behalf of the assessee before the ‘Tribunal 
that the order of the Appellate Asstt. Commissioner was erroneous inas- 
much as the United Industrial Bank Ltd. having become responsible for 
all the liabilities including the tax liabilities of the Southern Bank Ltd. 
eame within the ambit of the expression “‘assessee” and that the said 
United Industrial Bank Ltd. was competent to prosecute the appeals. 

The Tribunal, inter alia, found as follows :— 

(a) The Southern Bank Ltd. was the assessee. 

(b) It had become eligible for some refunds. 

(c) The order passed by the Income Tax Officer on the 30th 
January, 1965 was an assessment order. 

(d) Asa result of the merger, the Southern Bank Ltd. did not 
lose its existence, though, it was denuded of all its assets and liabilities. It 
continued to be an assessee within the meaning of the expression in the 
Income Tax Acts of 1922 and 1961. 

(e) The Southern Bank Ltd. had preferred the appeals to the 
Appellate Assistant Commissioner. , 

(f) The transfer of the liabilities of the Southern Bank Ltd. to 
the United Industrial Bank Ltd. and the vesting of the assets of the 
Southern Bank Ltd. in favour of the United Industrial Bank Ltd. had the 
. effect of enabling the latter to continue the proceedings in appeal 
by reason of the overriding nature of section 45 of the Banking Compa- 
nies Act. 

(g) With reference to any undischarged liability of the Southern 
Bank Ltd. including that of Income-tax only the United Industrial Bank 
Ltd. could be proceeded against. Therefore, the United Industrial Bank 
Ltd. was an assessee within the meaning of Section 2(2) of& the Indian 
Income Tax Act, 1922 or section 2(7) of the later Act of 1961. 

6. Accordingly the Tribunal set aside the order of the Appellate 
Asstt. Commissioner, restored the appeals to his file and Cerere him 
to decide the appeal denovo. 


7. Onan application under Section 256(1) of the Income Tax Ae 

1961 the Tribunal has drawn up a statement of case and has referred for 

opinion of this Court the following question as a question of law arising 
out of its aforesaid order :— 

“Whether, on the facts and in the circumstances of the case and 
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having regard to the scheme of merger, United Industrial Bank Ltd. 
was an assessee within the meaning of Section 2(2) of the Indian Income 
Tax Act, 1922 for the assessment year 1961-62 and Section 2(7) of the 
Income Tax Act, 1961 for the assessment years 1962-63 and 1963-64, 
‚so as to be ina position to fileappéals before the Appellate Asstt. 
Commissioner and the Tribunal for securing the refunds (if any) due 
to Southern Bank Ltd. until its merger.” 
8. In order to appreciate the controversy in this reference it is 
necessary to refer to the sections involved.. The relevant sections of the 
Indian Income Tax Act, 1922 are the following :— 


Section 2(2): “‘assessee’’ meansa person by whom income-tax 
or any other sum of money is payable under this Act, and includes 
every person in respect of whom any proceedings under this Act has 
been taken for the assessment of his income or of the loss sustained 
by him or of the amount of refund due to him ;” , 

Section 26 (2): ‘‘Where a person carrying on any business, pro- 
fession or vocation has been succeeded in such capacity by another 
person, such person and such other person shall, subject to the 

` provisions of sub-section (4) of section 25, each be assessed in respect 
of his actual share, if any, of the income, profits and gains of the 
previous year : 

Provided that, when the person succeeded in the business, profes- 
sion or vocation cannot be found, the assessment of the profits of 
the year in which the succession took place up to the date of succession, 
and for the year preceding that year shall be made on the person succee- 
ding him in like manner and to the same amount as it would have 
been made on the person succeeded or whom the tax in respect of 
the assessment made for either of such years assessed on the person 
succeeded cannot be recovered from him, it shall be payable by and 
recoverable from the person succeeding, and such person shall be 
entitled to recover from the person succeeded the amount of any tax 
so paid.” . 

Section 30(1): “Any assessee .................6bjecting to a refusal 
of an Income Tax Officer to allow a claim toa refund under section 
48, 49 o, 49F, or to the amount of the refund allowed by the Income 
Tax Officer under any of those sections, may appeal to the Appellate 
Asstt. -Commissioner against .. .... such refusal or order : 

Section 33(1): “Any assessee objecting to an order passed by 

_the Appellate Assistant Commissioner under Section 28 or Section 31 
may apptal to, the Appellate Tribunal within sixty days of the date on 
. which such order is communicated to him.” `` 
The corresponding sections in the Income Tax Act, 1961 are as 
follows :— 
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Section 2(7): “assessee’’ means a person by whom any tax or 
‘any other sum of money is payable under this Act, and includes— 

(a) every person in respect of whom any proceedings under 
this Act has been taken for the assessment of his income or of the 
income of any other person in respect of which he is assessable or of 
the loss sustained by him or any such other person or of the amount of 
refund due to him or to such other person ; 

(b) every person who is deemed to be an assessee under any 
provision of this Act; 

(c) every person who is deemed to be an assessee in default 
under any provision of this Act ;” 

Section 170 (1): Where a person carrying on any business or 
profession (such a person hereinafter in this section being referred to as 
the predecessor) has been succeeded therein by any other person 
‘(hereinafter in this section referred to as the successor) who continues 
to carry on that business or profession ;— 


(a) the predecessor shall be assessed in respect of the income of 
the previous year in which the succession took place upto the date of 
succession ; 


(b) the successor shall be assessed in respect of the income of the 
previous year after the date of succession. 


(2) Notwithstanding anything contained in sub-section (D, when 

` the predecessor cannot be found, the assessment of the income of the 

previous year in which the succession took place up to the date ‘of suc- 

cession and of the previous year preceding that year shall be made on 

the successor in like manner and to the same extent as it would have 

been made on the predecessor, and all the provisions of the Act, so 
far as may be, apply accordingly. 

(3) When any sum payable under this Section in respect of the 
income of such business or profession for the previous year in which 
the succession took place up to the date of succession or for the previ- 
ous year preceding that year, assessed on the predecessor, cannot be 
recovered from him, the Income Tax Officer shall record a finding to 
that effect and the sum.payable by the predecessor shall thereafter be 
payable by and recoverable from the successor, and the successor shall 
be entitled to recover from the predecessor any sum so paid.” 

Section 237: “If any person satisfied the Income Tax Officer | that 
the amount of tax paid by him or on his behalf or treated ag paid by 
him or on his behalf for any assessment year exceeds tæ amount with 
which he is properly chargeable under this Act for that year, he shall 
be entitled to a refund of the excess.” 


Section 246: “Any assessee aggrieved by any of the following . 
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orders of an Income Tax Officer may appeal to the Appellate Assistant 
Commissioner against such order. 

(h) an order under sub-section (2) or sub-section (3) of section 170 ; 

(n) an order under Section 237 ;” 

Section 253: Appeals to the Appellate Tribunal 

“(1). Any assessee aggrieved by any of the following orders may 
appeal to the Appellate Tribunal against such order. 

9. Mr. B. L. Pal, learned Counsel for the Revenue, contended at 
the hearing that the Appellate Assistant Commissioner has found that it is 
` the United Industrial Bank Ltd. who had preferred the appeals from the 
order of assessment. The assessments having been made on the Southern 
Bank Ltd., the United Industrial Bank Ltd. was not competent to prefer 
the appeal as the assessee and, therefore, the appeal to the Appellate Assis- 
tant Commissioner was incompetent. : 

10. Mr. Pal further contended that the United Industrial Bank Ltd. 
did not come within the definition of “assessee”’ within the meaning of the 
said expression under the Income Tax Acts inasmuch as (a) nothing was 
payable by the United Industrial Bank Ltd. in respect of assessments on 
Southern Bank Ltd. under the Income-tax Act, or (b) no proceedings had 
been taken in respect of the United Industrial Bank Ltd. for assessment 
of its income or in respect of any amount of refund due, or (c) no procee- 
ding had been taken for the assessment of Southern Bank Ltd. for which 
the United Industrial Bank Ltd. was liable. 

11. Lastly, Mr. Pal submitted that the clear finding of the Appellate 
Asstt. Commissioner was that Memoranda of Appeal had been signed by 
the United Industrial Bank Ltd.” This has also been confirmed by the 
Tribunal. Therefore, the United Industrial Bank Ltd. was and claimed 
to be appellant and proceeded accordingly. It was the Southern Bank Ltd. 
and not the United Industrial Bank Ltd. who was entitled to there refunds 
and therefore, the appeals could have been preferred only by the Southern 
Bank Ltd. 


12, In support of his contentions Mr. Pal cited the following 
decisions. 

(a) (2) Seth Badridas Daga another v. Commissioner of Income Tax, 
Central and United Provinces, reported in 17 ITR 209. This decision was 
cited for thé following observations of the Judicial Committee :— 

“It will be convenient to begin with section 23 which deals with 
assessment. Some confusion arises from the fact that in the Act the 
words ‘assessment’ and ‘assessee” are used in a different places with di- 
‘fferent meanings. Section 2(2) defines assessee as “a person by whom 
income-tax ispayable’’, but the context in section 23 makes it clear that 
down at least to the middle of sub-section (5){a) ‘asszssee’ and ‘assess- 
ment’ refer primarily a person the amount of whose income is being 
computed.” 


- 
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(b) Commissioner of Excess Profits Tax, West Bengal v. Ramnath 
Bajoria, reported in 19 ITR 79. The facts of this case are, inter alia, as 
follows: An unregistered firm was assessed to excess profit tax for the 
period ending on the 31st April, 1945. On the 23rd July, 1946 the business 
of the firm was sold. Under clause 7 of the agreement of sale outstanding 
excess profit tax was put to the account of the purchaser who undertook 
to meet the liability. A notice of demand for realisation of the said tax 
was served on the purchaser. On a reference, it was held by a division 
Bench of this Court that even if the purchaser was liable under clause 7 of 
the agreement, the Income Tax Authorities could not take advantage 
thereof. The statute did not make the purchaser liable and therefore, he 
could not be made chargeable for the payment of this amount. 


13. Mr. Pranab Pal, learned counsel for the assessee, has contended 
on the other hand, that the United Industrial Bank Ltd. was an assessee 
under the provisions, of the Income Tax Acts. Under the scheme, the 
United Industrial Bank Ltd. stood substituted in the place and stead of 

_ Southern Bank Ltd. in respect of all rights and liabilities of the Southern 
Bank Ltd., including all pending proceedings under the Income Tax Act. 
Sub-section (14) of section 45 of the Banking Companies Act, provided 
as follows :— 


. 14) The: provisions of this section and of any scheme made 
under it Shall have ‘effect notwithstanding anything to the contrary 
contained in any other provisions of this Act or in any other law or 
any agreement award or other instrument for the time being in force.” 

14. ‘Mr. Pranab Pal submitted further that under the scheme it 
was only the United Industrial Bank Ltd. which could claim for refund, 
and accordingly, the United Industrial Bank Ltd. come within the meaning 
‘assessee’ as given in section 2-.sub-section (2) of the Indian Income Tax 
Act, 1922 or section 2(7).of the Income Tax Act, 1961. He also submi- 
tted that under section 26 (2) of.the earlier Act corresponding to section 
_170(1) of the latter Act, by reason of the succession effected by the scheme 
tax assessed on Southern Bank Ltd. would in certain circumstances be 
_payable-by it successors United. Industrial Bank Ltd. in the event Southern 
Bank Ltd. could not be found. 

15. ‘Mr.’Pranab Pal finally submitted that the decisfons cited on 
behalf of the Revenue had no application in the facts and circumstances 
of the instant case. In Ramnath Bajoria (Supra) this Court field that the 
Revenue could not charge a person with tax liability even if he has assumed 
such liability under a private.agreem2nt. In the instant cases the liability 

-as also all rights vested- in the successor under a statut®ry scheme. 

16. The decision.of the Privy Council in Seth Badridas Daga (Supra) 
laid down that an assessee was -primarily a person the amount of whole 
income is being computed but this observation did not preclude other 


ty wad : 
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persons also being considered as assessees. The Privy Council was conce- 
tned only with section 23 of the Act of 1922 and had no occasion to con- 
sider the effect of a succession. 


17, In our opinion, the contentions of the Revenue have no merit 
whatsoever. The Tribunal has found as fact that ‘it was the Southern 
Bank Ltd. which was entitled to a refund and had preferred the appeals. 
One of the questions suggested by the Revenue in the Reference Applica- 
tion was as follows :— 

“‘Whether.on the facts and in the circumstances of the case the 
Tribunal was right in law in holding that in view of amalgamation of 
the assessee with United Industrial Bank Ltd. under Section 45 of the 
Banking Companies Act, 1949, the said United Industrial Bank and 
not the assessee was competent to cotinue the appeal before the Appe- 
Hate Asstt. Commissioner and to file further appeal before the Tribunal 
as a successor company by virtue of section 26 (2) of the Indian In- 
come-tax Act, 1922 ?” 

This suggested question indicates, that it was understood, that Southern 
Bank Ltd. was the assessee and that this assessee had filed the appeals 
before the Appellate Assistant Commissioner, the only question being 
whether by reason of the succession by the United Industrial Bank Ltd. 
the Southern Bank Ltd. was campetent to continue to proceed with the 
appeals thereafter. 

18. Apart from that, we find from the records that it was 
clearly stated that Southern Bank Ltd. was the appellant before the Appe- 
llate Asstt. Commissioner. Memoranda of the appeals might have 
been signed by the General Manager of the United Industrial Bank 
Ltd. but under the Income Tax Rules 1962, the form of appeal can 
be signed under the sub-rule (2) (f) of rule 45 by any person competent to 
act on behalf of the assessee. In our opinion, the United Industrial Bank 
Ltd. in law became competent to act on behalf of the Southern Bank Ltd. 
after the amalgamation. Therefore, Memoranda of appeals were properly 
signed by the United Industrial Bank Ltd. 

19, The finding of the Tribunal that it was the Southern Bank Ltd. 
who had filed the appeals and that it was the United Industrial Bank Ltd. 
which eontinued to proceed with the appeals has not been challenged by 
the Revenue. We also note that the assessment proceedings of Southern 
Bank Ltd. were pending till the 30th January, 1965 when they were dis- 
posed of by the Income Tax Officer. On that date under the Scheme it 
was the United Industrial Bank Ltd. which could continue the proceedings 
and necessarily had the right to file appeals therefrom. 

20. Weare not atall impressed by the hyper-technical objections 
as have been pressed by the Revenue in this case. We also note that the 
question which has been drawn up by the Tribunal and referred does not 
arise from the order of the Tribunal. The questions which were asked for 
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by the Revenue were rejected and no TEE were taken by the Revenue to 
have the proper question ; or questions referred. Strictly speaking, it 
would not have been rlecessary for us to answer the question at all. How- 
ever, in view of the fact, that matter has been gone into in some detail, 


we.answer the same. The question is answered in the affirmative and in . 


favour of the assessee. In the facts and circumstances the assessec 
will be entitled to costs of this Reference. Certified for two, 
counsel. ` ! i i . a a i 
\ Banerji, J.: 1, agree. . 
A.S.G. E Oe 


te 
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3 (CIVIL APPELLATE JURISDICTION 1 t 
Before Mr. Sankar Prasad Mitra, Chief Justice and Mr. wate 

` Salil Kumar Datta ` 
i ' a Decision: July.28, 1978 » 


The Calcutta Electric Supply Corporation Ltd. ... . Appellant 
Versus ` 47 | 
P. C. Sen ‘and others © “es Respondents 


Industrial'Disputes Act 1947, secs. 12(1), 124), "33 and 33(2)(b)—- 
Conciliation proceeding — Whether presence of Minister vitiates conciliation 
proceedings— Whether employer can apply under sec. 33(2) (b) without 
prejudice to his right that sec. 33(2)\b) is not attracted. ' 

Respondent No. 2 is a clerk'of the appellant company. The 


company charged him for misappropriation of Rs. 28000 The ' 


company held departmental enquiry and dismissed ' ‘him: from service 
on August 3, 1976. The Company on. August 3, 19.76 made an 
application under sec.: 33(2)(b) of the Industrial „Disputes Act 1947, 
to Respondent No. I for approval of the order: of dismissal. Thereupon 
Respondent No. 1 heard the parties and: passed an order on April 5, 1977. 
It was held that with regatd to two disputes, namely, “Absence due to 
sickness” and “Age verification” ` there was no industrial dispute pending 
but with regard to charter ‘of demands, tripartite meetings were held 
in the chamber of the Labour Minister at Writers Buildings where some 
disputes were settled while certain other disputes were still under 


` discussion. Respondent No.1 held “that the company dismissed res- 


pondent No. 2° from service on August 3, 1976 during the pendency 
of the conciliation proceedings in respect of certain disputes gu the 
charter of demanc's, and directed the company and the respoadent No. 2 
to appear before him for further hearing of the case on ‘April 22, 1977. 
The company then moved a writ petition for’ setting aside the said \ 
order. The company contended that the conferences held in the 


*Appeal No. 545 of 1977. . 


` 
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presence of the Labour Minister ceaSed to have the character of concilia- 
tion proceedings as the conciliation officer could have no control over the 
discussions between the company and the workmen in presence of the 
Minister. 

HELD: In conciliation proceedings, the procedural requirement 
under sec. 12(2) must be strictly complied with. The conciliation 
officer in such conferences where the Minister is present to aid and advise 
must not abrogate his functions and duties but take such active part as 
required under sec. 12(2) by way of investigation of dispute end doing 
all such things ashe may think fit for inducing the parties to come to 
a fair settlement. The good offices of the Minister will be a substantial 
assistance but the ultimate control should always be with the conciliation 
officer. The mere presence of the Minister and his participation in the 
conciliation proceeding in aid of settlement will not vitiate the conciliation. 

Under sec. 12(1) of the Act the conciliation officer has to held 
conciliation proceeding whenever an industrial dispute exists and Such 
proceeding shall be deemed to be completed inter alia, where his report 
is received by the government under sec. 12(4). In the instant case 
conferences were hele following notice of respondent No. 1 dated April 20, 
1976 and the Report of the conciliation officer under sec 12(4) was received 
by the government oh November 17, 1976. It is clear that the conciliation 
proceeding was pending on August 3, 1976 when the workman was dis- 
missed fram service. The company was entitled while filing the application 
Jor approval under sec. 33 to urge before the conciliation officer in its 
application under sec. 33(2)(b) that no coneillation proceeding was 
pending at the material time and consequence of sec. 33 (2)(b) was 
not attracted to the dismissal of the workman. The appeal fails and is 
dismissed, 

Cases referred to :— 

(1) Nagarcoil Electric Supply Corporation y. Industrial Tribunal, 
Trivandrum, AIR 1953 TC 167 

(2) Employees of the Caltex (India) Ltd. v. The commissioner of 
Labour and Conciliation Officer, AIR 1959 Mad 441 

(3) -Dethi Cloth and General Mills Co. v. Ludh Budh Singh, AUR 1972 


SC 1031 
(4) Tata Iron & Steel Co. Ltd. v. D. R. Singh, ATR 1966 SC 288 
P. P. Gitwalla and Arijit Choudhury ods ... for the Appellant 
A. Dutta, Junior sac S ER for Respondents Nos. 1&3 
Sunit K. Dutt ° 3 ... for the Respondent No. 2 


The judgment of the Court was as follows :— 

Datta, J.: Thisisan appeal against the judgment of Sabyasachi 
- Mukharji, J. dated August 25, 1977 whereby the rule obtained by the appe- 
llant, the Calcutta Electric Supply Corporation Ltd. (hereinafter referred 
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toas the Campany) on an application under Article 226 of the Con- 
stitution was discharged. The facts giving rise to the proceeding, accor- 
ding to the Company, are as follows :— 

2. The Company is carrying on the business of generation and dis- 
tribution of electricity for reward and the respondent No. 2 Amaresh Roy 
was a clerk in its Revenue Department. On August 3, 1976 the Company 
dismissed Roy for having misappropriated money belonging to the 
Company. At the time of dismissal no Conciliation proceeding under the 
Industrial*Disputes Acts, 1947 was pending between the Company and its 
workmen before any Conciliation Officer. Asa matter of abundant cau- 
tion the Company made an application before P. C. Sen, Conciliation 
Officer and Joint Labour Commissioner, Government of West Bengal under 
Section 33(2)(b) of the Industrial Disputes Act for approval of the said 
dismissal. It was stated in the application which is dated August 3, 1976 
that the said workman was asked to show cause against the allegations of 
having illegally collected cash from the consumers of the Company as 
specifically named against electric bills for about Rs. 28000/- and also for 
having mis-appropriated the same. The workman replied to the said show 
cause notice which was found to be unsatisfactory and thereafter in accor- 
dance with its Standing Orders an Enquiry Committee was constitued. 
Enquiry was held on June 25, 1975 and the appellant was given opportu- 
nity to defend his case. After the conclusion of the enquiry the enquiry 
proceeding along with the findings of the Enpuiry Committee were for- 
warded to the Deputy Chief Commercial Officer who sent it again to the 
Chief Commercial Officer. The management considered the enquiry report 
and came to the conclusion that the workman was guilty of the charges 

_proved against him and that he should be dismissed in absence of any 
extenuating circumstances. The Company thereafter dismissed the work- 
man concerned by order dated August 3, 1976 and offered him one month’s 
wages in terms of Section 33(2)(b) of the Industrial Disputes Act. The 
Company on the same day submitted an application to the Conciliation 
Officer and Joint Labour Commissioner, Government of West Bengal, for 
approval of the action taken as it might be contended that certain indus- 
trial disputes between the Company and its workmen were pending before 
him. It was accordingly prayed that the approval should be given to the 
action taken by the Company dismissing the workman as stated above. 

3. This application came up before P. C. Sen, Conciliation Officer 
and Joint Labour Commissionér, Government of West Bengal, the respon- 
dent No. 1 who though he was also the Conciliation Qificer was not 
described as such in the Company’s application under Article 226. P. C. 
Sen as the Conciliation Officer heard the partiesand passed an order on 
April 5, 1977 on the said application. It was held that in regard to two 
disputes namely ‘“‘absence due to sickness” and “age verification”? there 
was no industrial dispute pending before the Conciliation’ Officer. In 
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regard to the Charter of Demands, which was the third item of dispute, 
it appears the Co-ordination Committee of CESC Unions submitted a 
charter of demands to the Joint Labour Commissioner, West Bengal on 
April 17, 1976 whereon the said Officer issued a notice to the Company 
and the Unions to attend tripartite meeting at the chamber of the Labour 
Minister at Writers Buildings on April 26, 1976 for discussion. After pro- 
tracted discussion, a settlement was reached on February 10, 1977 in 
respect of some disputes and there was another tripartite settlement which 
was signed on March 31, 1977 in respect of some other disputes. The 
Conciliation Officer further stated in his said order that a report under 
section 12(4) of the Industrial Disputes Act was submitted by him, when 
at one stage, prospect for the settlement seemed to be bleak. This’ report 
was filed in the month of November, 1976 to the Labour Department, 
Government of West Bengal. It was held that the Company dismissed 
the workman from service on August 3, 1976 during the pendency of the 
conciliation proceeding in respect of certain dispute particularly on the 
charter of demands and therefore the Company’s contention in respect the- 
reof was erroneous and provisions of section 33(2)(b) were attracted in 
this case. The order concluded with the following directions :— 


“the under signed as a Conciliation Officer, therefore deemed it fit 
` to order that the Company’s prelisitinary objections regarding coverage 
under section (33)(2)(b) of the I. D. Act are not tenable in law and in 
fact. The C. E, S. C. managemgnt and the worker concerned are there- 
fore requested to appear before the undersigned for further hearing of 
the case on 22. 4. 77 at 3-30 p. m.” : 
The petitioner moved this Court against this order on June 9, 1977 and 
obtained a rule calling upon the respondent no.1 P. C. Sen, the Joint 
Labour Commissioner of the Government of West Bengal, the workman 
as also the State of West Bengal to show cause why a writ in the nature of 
certiorari should not be issued setting aside, cancelling or quashing the 
order dated April 5, 1977 passed by the respondent No. 1 and also why a 
writ in the nature of prohibition should not be issued commanding them 
not to proceed further in the said application or to exercise jurisdiction in 
any manner in respect thereof. There was, it appears, a stay of further 
proceeding in the meantime till the disposal of the rule. 

4. Cause was shown by the workman stating that at the time of his 
dismissal there was a conciliation proceeding pending which terminated 
in the two settlements mentioned above. As the conciliation was pending 
the Gpmpany made an application under Section 33(2)(b) of the Industrial 
Disputes Act. There was an affidavit-in-opposition affirmed by the said 
P. C. Sen, the Joint Labour Commissioner, respondent No.1 on July 28, ` 
1977 in which it was stated that pursuant to the notice given on the charter 
of demands dated April 17, 1976 reference was made to the tripartite level 
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for fresh conciliation in accordance with the bipartite agreement dated June 
28, 1975. Jt was stated further therein as follows :— 
eeu The subsequent meetings and conferences before the Labour 
Minister, Government of West Bengal, where in most cases the Con- 
ciliation Officer was present were a part of the conciliation proceedings 
by the Conciliation Officer. Section 12(2) of the Industrial Disputes Act 
provides that the Conciliation Officer may do all such things as he 
thinks fit for the purpose of inducing the parties to come to a fair 
and amicable settlement of the disputes. Meetings and conferences 
before the Labour Minister, Government of West Bengal do and did 
in the instant case forma part of my attempt to induce the parties 
to come to a fair offer and amicable settlement of the disputes.” 
It was further stated that the conciliation proceeding were continuing and 
in the midst of such proceedings some restive workers took some form 
of action in the context of which a partial settlement of the charter of 
demands was reached on February 10, 1977 in course of conciliation 
proceedings and signed by the Conciliation Officer and this was followed 
by another settlement on March 31, 1977. All these documents were 
signed by the deponent P.C. Sen as the Conciliation Officer with the full 
knowledge of the parties. It was further stated that the report under 
section 12(4) was submitted by the Conciliation Officer to the Govern- 
ment of West Bengal on November 11, 1976 and the subsequent meetings 
of the Labour Minister did not make it a bad report as alleged by the 
company. 

5. The Company filed an affidavit-in-reply to the affidavit of the 
workman but it appears no affidavit-in reply was filed to the affidavit-in- 
opposition of P.C. Sen, the Joint Labour Commissioner. 

6. The learned Judge was of opinion that the dispute about the age 
verification was a subject matter of the conciliation proceeding started 
on June 2, 1976 which was pending at the relevant date i.e. date of dis- 
missal of the workmen on August 3, 1976. In regard to the charter of 
demands it was also clear that there were conferences initiated and attended 
by the conciliation officer where the dispute was negotiated as indicated 
above which resulted in the settlements of the disputes as aforesaid. 
During the pendency of the disputes, the Conciliation Officer in or about 
November 1976 made a report contemplated under section 12(4) “of the 
Industrial Disputes Act. The court further held on consideration of the 
cases cited that thé mere participation of the Minister as such would not 
make any proceeding not a conciliation proceeding provided it is shown 
that the Conciliation Officer was “there to discharge his duties aed his 
discretion to ensure fair settlement between the parties”. U% this case 
there was evidence that proceedings so initiated ultimately led to settle- 
ments and there was no evidence that the Conciliation Officer did not 
retain his superintendence over the terms bargained by the parties. The 
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court further held that the employer is entitled to seek, as a matter of 
caution, sanction or opinion of the appropriate authority as to whether 
any conciliation proceeding or industrial dispute was pending -or not In 
the view that was taken as indicated above, the application was dismissed 
and the rule was discharged, by order dated August 25, 1977 and the 
present appeal, as already stated, is against this decision. 

7. Atthe hearing it has been contended by Mr. Dutta, learned 
Junior Standing Counsel that, of the three items of dispute namely (i) 
absence due to sickness (ii) age verification and (iii) charter of demands, 
the first item of the disputes was not pending. According to the Com- 
pany the said dispute related to the implementation of the relevant clauses 
of the Standing Orders of the Company on which there could be no 
industrial dispute. Asto the dispute in regard to the age verification 
Mr. Dutta said that the matter in question was filed prior to the matetial 
date and as such it could not be said that there was any conciliation 
proceeding pending thereon. The dispute however, relates to the third 
item, the. charter of demands, which was pending on the material date. 

8. It may be mentioned here that in respect of the charter of 
demands a memorandum of settlement was signed between the parties 
which provides the following terms : - 

“(a) the conciliation proceedings pending on the tripartite level 
on the joint charter of demands will be treated as concluded with the 
signing of the tripartite agreement on the ‘Leave Travel Concessions’ 
as a part settlement of the charter ; 

(b) the remaining issues of the Charter of Demands will be dis- 
cussed at bipartite level with a view to reaching a settlement ; 

(c) the parties (i.e. the Company and any of the Unions constitu- 
ting the Co-ordination Committee) will be at liberty to refer the issue 
to tripartite level whenever any of them will desire to do so, when 
fresh conciliation will start in the matter.” 

This settlement was entered into on June 28, 1975 by and on behalf of 
the Company and also the workmen’s Unions. 

9. Mr. Ginwalla, learned counsel appearing for the appellant . 
company,esubmitted that whatever conciliation proceeding was pending 
prior to June 28, 1975 was to be treated as concluded with the signing of 
the bipartite agreement on leave travel concessions asa part settlement of 
the charter of demands. The agreement on leave travel concessions was 
signed on the same date i.e, June 28, 1975. It was clear that the concili- 
tion proceedings then pending on the charter of demands was to be 
treated as concluded as provided thereunder. This also finds support in 
the other clause of this settlement which says that the remaining issues 
would be discussed at the bipartite level and the parties would be at. 
liberty to refer the issues remaining unsettled to the tripartite level whenever 
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any of them would desire so when fresh conciliation would start in 
the matter. It is obvious therefore, that on or about in June 28, 1975 
the conciliation proceedings then pending came to end. 


'19. It is now to be considered whether there was any conciliation 
proceeding thereafter and was pending prior to the material date i. e. 
August 3, 1976 and on this issue the parties are at variance. It appears 
that the Co-ordination Committee of the Unions submitted a representa- 
tion on April 17, 1976 addressed to P. C. Sen, as Joint Labour Commi- 
ssioner alleging that though several meetings hava been held with the 
management at bipartite level as well as before the Minister of Labour at 
tripartite level no settlement was reached due to the adamant attitude of 
the Company. In accordance with the Clause (c) of the settlement of 
June 28, 1975 the Unions referred the pending dispute for fresh concilia- 
tion. On this letter P. C. Sen, Joint Labour Conimissioner issued a notice 
on the Company and the four Unions of its workmen directing them 
to send their representatives “to attend tripartite meetings to be held in 
the chamber of the Labour Minister at writers Buildings on June 26, 1976 
at 3 p.m. and the discussion if neccssary, would be continued on 27th and 
28th June as well.” 


Ji. It appears that in pursuance thereof series of conferences were 
carried on wherein the Company and the Unions of its workmen duly 
participated. The Joint Labour Commissioner, the respondent No. 1 sent 
a report to the Government in November 1976 when the chances of settle- 
ment were bleak. It further appears that there was a strike by workmen 
which was settled by a tripartite agreement in writing dated February 10, 
1977, which inter alia provided for bilateral discussions for settlement of 
the charter of demands except on matters therein settled. The settle- 
ment further provided that the recommendations of the Expert Committee 
dated January 31, 1977 set up by the Government in the meantime on 
June 10, 1976 on the computer would also be taken up for discusssion by the 
parties. The Company started operation of the computor on March 1, 
1977 on the basis of its unilateral decision which was objected to by 
the workmen leading to agitation and thereafter there was a, tripartite 
settlement in writing on March 31, 1977 on the charter of demands. 


12. Mr. Ginwalla firstly contended that the initiation of the proceeding 
on April 24, 1976 was by P. ©. Senin his capacity as the Joint. Labour 
Commissioner as would be evident from the notice itself. So that the 
conferences held on basis thereof could not be said to pe conciliation 
proceedings at all, as the conciliation proceeding under the Industrial 
Disputes Act has a special legal character and status, creating legal rights 
in favour of the workmen as also of the employer. The Junior standing 
Coun el referred to the following’ notification of the Government of 
West Bengal in the Labour Department. 
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GOVERNMENT OF WEST BENGAL. 
LABOUR DEPARTMENT. 
Notification. 
` No. 3542-IR 
LR/12 L-5467. 
Calcutta, the 27th July, 1967. 


In exercise of the power conferred by Section 4 of the Industrial 
Disputes Act, 1947 (Act 14 of 1947), the Government is pleased hereby 
to appoint the Joint Labour Commissioner, West Bengal, to be a Concili- 
ation Officer for the purposes of the said Act for the whole of West 
Bengal. 

By order of the Government 

D. Chatterjee. 
Jt. Secretary to the Govt. of 
: West Bengal 
It thus appears therefrom that the Joint Labour Commissioner of the 
Government of West Bengal is also a Conciliation Officer under the 
Industrial Disputes Act and acts as such in-the matter of settlement of 
labour disputes in the industry as a Conciliation Officer. His description 
however iss not always accurate in that his capacity also as Conciliation 
Officer is not generally mentioned which however should be done as 
required in law. Even so, as the parties have all through accepted 
and treated himas a Conciliation Officer in their industrial disputes 
there is no question of any prejudice being caused to any parties. Even 
the Company in its letter of December 21, 1976 made a representation 
to the Joint Labour Commissioner (Annexure ‘B’ to the petition) con- 
tending ‘that application under section 33(2)(b) was not warranted 
regarding the dismissal of the concerned workmen, though obviously the 
representation was intended for the Conciliation Officer. The petition of 
the company under article 226 of the Constitution wherein the con- 
nected Rule was issued as also the memorandum of appeal before us 
describes P. C. Sen only as the Joint Labour Commissioner and not as 
the Conciliation Officer. The appellant company can therefore have no 
grievance on this point 

13. Mr. Ginwalla next contended that the conferences held in the 
presencesof the Labour Minister ceased to have -the character of the con-. 
ciliation proceedings as the Conciliation Officer had or could have no 
control or superintendence over the discussions and negotiations between 
the cempany and the workman in the presence of the Minister. He 

' referred to the decision in (1) Nagercoil Electric Supply Corporation v. 
Industrial Tębunal Trivandrum, AIR 1953 T. C. 167 in which the 
Court held that an agreement come to between the employer and the 
workmen otherwise than in course of conciliation proceeding is not 
enforceable under the Industrial Disputes Act and cannot fo,m the 
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foundation of grant of an interim relief by the Tribunal. On the facts of 
the case, the Court was of opinion that the settlement arrived at between 
the employer and workman in conference initiated by and in the presence 
of the Chief Minister could not be said to be one arrived at a conciliation 
proceeding under the Act as there was nothing to show that the Assistant 
Labour Comniissioner was then functioning as the Conciliation Officer. 
Again in (2) The Employees of the Caltex (India) Ltd. v. The Commi- 
ssioner of Labour and Conciliation Officer, AIR 1959 Madras 441 it was 
held that the Minister is not a Conciliation Officer and any settlement 
come to as a result of his good offices would not be a settlement arrived 
at in course of conciliation proceedings. These descisions have been 
strongly relied on by the appellant in support of its case that there was no 
conciliation proceedings as contemplated under the Act pending when the 
workman was dismissed from Service. 

14. As contended by the learned Junior standing Counsel, it can 
not be said and the decisions cited above do not also lay down the propo- 
sition that mere presence. of the Minister vitiates the conciliation 
proceeding. The presence of the Minister of the Government for settle- 
ment of industrial disputes in conciliation proceeding between the em- 
ployer and his workmen in public interest is only to be expected in fitness 
of things and it will be an untenable situation in law or otherwise if the 
good offices of the Minister for settlement of industrial disputes, instead 
of helping the negotiations, will nullify, impede or frustrate such settlement. 
As however the settlement before the Conciliation Officer has a binding 
force, the procedural requirement must be strictly complied with. The 
Conciliation Officer accordingly, in such conferences, where the Minister 
is present to aid, advise and help the negotiations, must not abrogate his 
functions and duties but take such active part as required under sub- 
section (2) of Section 12 of the Act, by way of investigation of dispute 
examination of all matters involving right settlement of the dispute and 
doing all such things as he may think fit for inducing the parties to come 
toa fair settlement thereof. In the discharge of such functions and 
duties by the Conciliation Officer, the good offices of the Minister will be 
a substantial assistance but the ultimate control and superintendence in 
such proceedings as required under Section 12(2) should alwayg be with 
the Conciliation Officer. So that the mere presence of the Minister and 
his participation in the conciliation proceeding in aid of settlement, by 
themselves, will not vitiate the conciliation contemplated under the, Indus- 
trial Disputes Act, 1947. . 

15. It appears from record P.C, Sen the Conciliatiog Officer has 
himself stated in his affidavit that meetings and conferences before the 

Labour Minister formed part of his attempt to induce the parties to come 
to fair and amicable settlement of the dispute. The meetings before the 
Labour Minister were corciliation proceedings held following the letter 
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0” the Unions dated April 17,1976 where the Conciliation Officer was 
mostly present, and it cannot be contended, as it appears to us, that his 
absence in some meetings would alter the character of the conciliation 
proceedings. It was denied that conciliation proceedings started in early 
February 1977 when the workmen resorted to demonstrations. The Con- 
ciliation Officer further denied that there was no proper report dated 
November 8, 1976 under Section 12(4) which, it has been said, was sent 
to the Government on November 17, 1976. There is no denial by the 
company to these averments made by the Conciliation Officer himself. 


16. Itmay be mentioned here that under section 12(1) the Conci- 
liatiori Officer has to hold conciliation proceeding whenever an industrial 
dispute exists or is apprehended and such proceedings shall be deemed to 
be concluded inter alia, when a report of the Conciliation Officer is recei- 
‘ved by the Government under section 12, Sub-section (4). In this case 
conferences were held following notice of the respondent No. 1 dated 
April 24, 1976 and the report of the Conciliation Officer under section 
12(4) was received by the Government on November 17, 1976. It further 
appears that Government on June 10, 1976 appointed an Expert Committee 
to make a report on the question of computer which submitted its report 
on January 31, 1977. On the question of linkage of the question of compu- 
ter with the charter of demands, there was agitation by the workmen culm- . 
inating in settlement of February 10, 1977 when certain claims were settled 
leaving discussions in future‘at bipartite level on the charter of demands and 
other disputes. The Company unilaterally started the computer on March 
1, 1977 and objection of the Co-ordination-Committee of the Unions, led 
to a tripartite settlement on March 31, 1977 of the charter of demands to 
be operative till March 31, 1979 subject to extension by mutual consent 
upto March 31, 1980. - 


17. The facts noted above indicate that the conciliation on the 
charter of demands was pending either upto November 17, 1976 when the 
report under section 12(4) was received by the Government or upto Febr- 
uary 10 and March 31, 1977 when settlement was arrived at the tripartite 
level. In any event there is no escape from the position that the conci- 
liation proceeding was pending on August 3, 1976 when the workman was 

. dismissed for service. 


18. The Conciliation Officer fixed the case for further hearing on 

the basis of his finding that provisions of section 33 (2) (b) are attracted 

.in the instant case. It will be for the company now to justify the dis- 
missal of the @votkman for misconduct on the principles fully set out 

in the decision in (3) Delhi Cloth and General Mills Co. v. Ludh Budh 

Singh, AIR 1972 S€ 1031 either on the domestic enquiry or on. additional 

evidence as may be adduced by it. Mr. Ginwalla submitted that the 

Conciliation Officer under section 11(3) has no power of the Court under 


462 Ram Ch. Sinha v. Sm. Protiva Dutta [1978 (2) CLS 


the Code of Civil Procedure to enforce the attendance of any person of 
examining him on oath which will seriously prejudice the-Company’s case. 
The Conciliation Officer under sub-section (4) of scction 12 has the 
same power to call for and compel production of documents. It is not 
possible for this Court to afford the company any further right to compel 
attendances of witnesses in absence of statutory provision, and for the said 


reason, it is not possible to dispense with the statutory requirement of 
section 33(2) (b)— 


19. It was contended by Mr. Dutt on behalf of the workmen that 
the company having itself filed the application under section 33(2) (b), 
cannot be heard to say that such application was unnecessary on ground 
that the conciliation proceeding was not pending at the material date. 
Mr. Ginwalla referred to Article.213 Volume 11 of Halsbury’s Laws of 
England (third edition) which lays down that the fact that the party 
applying for prohibition has himself initiated the proceedings in the inferior 
court is not material to the decision of the Court to grant or refuse the 
order. In (4) Tata Iron & Steel Co. Ltd. v. D.R. Singh, AIR 1966 SC 288, 
the Court held that the employer could make an application under section 
33 without prejudice to his right that Section 33 did not apply. In view of 
the above position, the Company was entitled while filing the application 
for approval under Section 33 to urge before the Conciliation Officer in 
its application under section 33(2) (b) that no conciliation proceeding 
was pending at the material date and in consequence section 33(2)(b) was 
not attracted to the dismissal of the workman. 


In the view we have taken the appeal fails and is dismissed. There will 
be no order for costs in the circumstances. All interim orders are 
vacated. 


Mitra, C. J. : I agree. 


P. R. 
[ CIVIL APPELLATE JURISDICTION ] 
Before Justice Mrs. Jyotinmoyee Nag 
Decision: March 29, 1978 -3 
Ram Ch. Sinha sss re vee Appellant 
Versus 
Sm. Protiva Dutta «- Respondent* 


Limitation Act 1963; (36 of 1963) s. 5— Condonation of delay Code of 
Civil Procedure Order 41, r: 3A, whether prohibits granting of stay of execu- 
tion, — Exercise of Inherent power of court under s. 151 of the Code of 
Civil Procedure. 


*Civil Rule No. 2940 (s) of 1977. 
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Appellant filed an application under s. 5. of the Limitation Act 1973 
for condonation of delay along with memo of appeal. Rule was issued 
with ad-interim order of stay of execution till the hearing of the applica- 
tion. Respondent contended that order 41, rule 3A of the amended 
Code of Civil Procedure expressly prohibits grant of stay of execution of. 
the decree so long as the matter is not heard under Order 41, rule 11 of 
the Code. : 

HELD: Section 151 of the Code of Civil Procedure provides 
that nothing in the Code shall bė deemed to limit or otherwise 
affect the inherent power of the court to make necessary orders for the 
ends of justice. The inherent power has not been conferred upon the 
court, it isa power inhertnt in the court by virtue of its duty to do justice 
between the parties before it. Where there is no provision or remedy 
provided in the code itself to do justice, the inherent power can be exer- 
cised. Prohibition under order 41, rule 3A of C. P.C, isnot an absolute 
prohibition. In the instant case the delay in filing the appeal has 
been properly explained, moreover execution Proceedings have been 
started and unless stay is granted of that execution case the appeal 
will become infructuous and opportunity will be denied to the appellant to 
avail of the remedy to which he has a right under the Code of Civil Proce- 
dure. Inthe circumstances the delay is condoned and stay of execution 
is granted till the hearing under order 41 rule 11 of the Code of Civil 
Procedure. 

Cases referred to :— 

(1) Nainsingh v. Noonwar, AIR 1970 SC 997 
(2) Union of India v. Ram Charan (deceased) through his legal 
representatives, AIR 1964 SC 215 
(3) Mrs. Nandita Dhar v. Dr. Amalendra Sen, Calcutta High Court 
notes 1977 p. 87 
(4) Monoharlal Chopra v. Rai Bahadur Rao Raja Seth Hiralal, AIR 
1962 SC 527 
Ramapati Roy oes ms ied zas ... for the Appellant 
Tarun Chatterjee... 2 Re, .. for the Respondent 
Thg judgment of the Court was as follows :— 


This Rule was issued on the opposite party to show cause why 
the application for condonation of delay under section 5 of. the Limi- 
_tation „Act filed along with the memo of appeal should not be allowed. 
-While issuing the Rule Chittatosh Mukherjee J. issued an Ad-interim 
order of*stay which was made effective till the hearing of the present 
application under section S of the Limitation Act. A condition was 
imposed upon the petitioner and that condition, I learn from the learned 
Advocate for the petitioner has been complied with. 

2. Now, the question is whether the ad-interim order of stay 
should be continued till the admission of the second appeal. The 
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learned Advocate appearing for the opposite party submits that under 
the amended Code of Civil Procedure by virtue of order 41 rule 3A. 
I have no power to grant stay of execution of the decree so long as 
the matter is not heard out under order 41 rule 11 of the Code of Civil 
Procedure and as there is an express prohibition in the Code itself, rule 3A 
of Order 41. It is true that readirg the provisicns of order 41 rule 3A of the 
Code of Civil Procedure, the procedure to be adopted is that stay of execu- 
tion of the decree’ against which the appeal is filed should not be granted 
until the appeal itself is admitted under order 41 rule 11 of the Code of 
Civil Procedure. Would this provision of the Code limit my powers u/s. 
151 of the Code of Civil Procedure to grant ad-interim stay if the facts 
and circumstances of a particular case necessitate for ends of justice ? 


3, Mr. Chatterjee appearing for the opposite party has placed 
several decisions before me to substantiate his contention that when there 
isany express provision in the Code. I cannot exercise my inherent 
power under section 151 of the code contrary to that provision. Reference 
may be made in this connection to the case (1) Nainsingh v. Noonwar 
AIR 1970 SC 997 at page 999. Therein it has-been held that the court 
cannot make use of section 151 CPC where a party had his remedy 
provided elsewhere in the Code and neglected to avail himself of 
the same. In the facts and circumstances of that case where a remedy 
was available to the party by way of appeal under Order 43 of the Code 
of Civil Proceedure, that remedy being not availed of by the party concer- 
ned the inherent power could not be exercised. 


f 4. The next case is (2) Union of India v. Ram Charan (deceased) 
through his legal representatives, AIR 1964 SC 215. There also the power 
under section 15] was sought to be exercised where the remedy was by 
way of an application under Order 22 rules 4 and 9 of the Code of Civil 
Procedure. It was held that the power under section 151 could not be 
exercised when there is a specific provision in the Code itself for getting 
the remedy. The third case relied upon is (3) Mrs. Namita Dhar ~v. 
Dr. Amalendu Sen, Calcutta High Notes, 1977 P.87. In this case the 
plaintiff opposite party instituted a money suit against the defendant 
petitioner. The petitioner had filed a written statement. Thereafter 
on the application of the opposite party the court directed the petitioner 
to make discovery of documents and the petitioner made the discovery. 
Upon another application made by the opposite party for further discovery 
the court directed the petitioner to make further discovery. The petitioner 
filed to comply with this direction. Thereupon the coust rejected the 
“written statement suo motu and fixed the suit for ex-parte hearing. The 
petitioner filed an application under section 151 of the Code of Civil 
procedure for review of the order rejecting the written statement. This 
application was rejected and the petitioner obtained a rule against the said 
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order of rejection. As the impugned order is appealable, the order could 
not be challenged under section 151 of the Codeand hence under order 
li rule 21 no revisional application could be preferred against it. In that 
case the petitioner did not come up to the High Court after the order 
striking out the written statement was made. He filed an application 
under section 151 of the Code which was held to be completely m‘scon- 
ceived and it was held that the court could not exercise inherent power 
to give remedy to the petitioner in that case. 


5. Inthe case (4) Manohar Lal Chopra v. Rai Bahadur Rao Raja 
Seth Hiralal, AIR 1962 SC 527, it has been held that since section 151 
of the Code itself provides that nothing in the Code shall be deemed to 
limit or otherwise affect the inherent power of the court to make orders 
necessary for the ends of justice.” In the face of such a clear statement it 
is not possible to hold that the provisions of the Code control the inherent 
power by limiting it or otherwise affecting it. The inherent power has 
not been conferred upon the court ; it isa power inhcrent in the court 
by virtue of its duty to do justice between the parties before it. Further, 
when the Code itself recognises the existence of the inherent power of 
the court, there is no question of implying any powers outside the limit 
of the Code. Now as the provisions of the Code are not exhaustive for 
the simple reason that the legislature is incapable of contemplating all the 
possible circumstances which may arise in future litigation between the 
parties and consequently for providing the procedure for them. Therefore, 
where there is no provision or remedy provided in the Code itself to do 
justice, the inherent power can be exercised. In this case it is true that 
there is prohibition under order 41 rule 3A C.P.C. but then that prohibition 
cannot be construed as an absolute prohibition, because cases may arise 
where it will be doing injustice to deny the stay of the execution of the 
decree’ appealed against. In the instant cas2{ find that the delay 
in filing the- appeal has been properly explained and moreover 
execution proceedings being Title Execution Case No. 17 of 1977 have 
been started and unless stay is granted of that execution case, the appeal 
will beconte infructuous and opportunity will be denied to the petitioner 
to avail of the remedy to which he has a rignt under the Code of Civil 
Procedure. Accordingly, I condone the delay in filing the appeal and 
order that the memo of appeal be registered if it is otherwise in form 
and in thg meantime until it is heard under Order 41 of Rule 11 of the 
Code of Civil @rocedure, stay is granted of the Title Execution Cases No. 
17 of 1977. 

The Rule is accordingly made absolute. There will be no order as 
to costs. 


N.C. S. 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision: September 15, 1978 
Eyachhin Ali Naskar and Another ae z a Petitioners 
Versus 

Golap Gazi wie ce Respondent* 

West Bengal Land Reforms es 1955- (10 of 1956) sec. 2 cl. (2), (6) 
and (10), Sec. 8—Whether application for pre-emption maintainable— 
What is Agricultural iand— West Bengal Estates Acquisition Act, 1953. 

Petitioners purchased 4 decimal of land of plot No. 249 on 
February 15, 1975. O.P. had purchased 14 decimal of land on December 
21, 1959. O. P.s application for pre-emption was rejected by the 
learned Munsif on the ground that he had not purchased the land. 
Appellate court held that O. P. had purchased a portion of the land 
and that he was entitled to pre-empt and the pre-emption was 
allowed. ‘Petitioners then obtained a Rule and submitted that the 
application under sec. 8 of the'‘Land Reforms Act 1955 was not 
mdintdinable on the ground that the holding was ‘not an agricultural 
holding but was bastu or homestead land. O. P. contended that in 
view of the definition of “agricultural iland” in the West Bengal Estate 
Acquisition Act 1953 and ` West Bengal Land Reforms Act 1955, the 
homestead is deemed to be agricultural land and accordingly applica- 
tion under sec. 8 of the Land Reforms Act was maintainable. 

‘HELD: Under sec. 2 cl (10) of the West Bengal Land Reforms 
Act, 1955, raiyat has been defined as a person who holds land for 
purpose of agriculture. Whena raiyat has also homestead in and as 
part of his holding, in such a case a homestead will be included in such 
land. Iù the instant case where the holding is recorded as bastu and the 
non-agricultural user is also evident from the revisional record of rights 
then the ‘land cannot 'be treated as land to which the provisions of the Land 
Reforms Act'will be applicable, as the Act applies to agricultural lands 
only. The Rule is made absolute. 

Cases referred to :— © out 
(1) Ansurekha Dutta v. Diptimoy Pal and another, 70 CWN 1079 
{2) Misri Show y. Belur Nikunjamoyee Gadar Institution and others, 
1978 (1) CLJ 532 F 
(3) Baburam Roy v. Mohendra Nath Samanta, (1904) 8 CWN 454 
(4) Nirshi Dhobin y. Dr. Sudhir Kumar Mukherjee, AIR 1969 


SC 864 . ` i 
Bikash Ranjan Mondal at S site for the Petitioners 
Bhupendra Kumar Panda, Mrinal Kanti Roy and ° 
C. K. Maity es .. for the Respondent, 


*Civil Revision Case No, 2253 of 1975, 
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The judgment of the Court was as follows : ~ 


This rule is directed against and appellate order allowing an appli- 
cation for pre-emption made under Section 8 of the West Bengal Land 
Reforms Act, 1955. The impugned order was in reversal of the order of 
the learned Munsif dated November 15, 1975 dismissing the Misc. Case 
No. 42 of 1975 arising out of the said pre-emption proceedings. 

2. The petitioners who are the pre-emptees. purchased the 4 deci- 
mals of land of plot no. 249, khatian no. 29 of mouza Makrampur, P.S. 
Sonarpur, District 24-Parganas by a conveyance dated February 15, 1975. 
The pre-emptor opposite party become a co-sharer of the land in respect 
of .14 decimals of land by virtue of his purchase dated December 21, 1959. 
„It may be mentioned here that the connected jama as recorded in R. S. 
Khatian No. 29 comprises only of dag No. 249 which is recorded as bastu 
having an area of .5 decimals. The application for pre-emption was re- 
jected by the learned Munsif on the.ground that in his evidence the pre- 
emptor stated that he did not purchase any part of the plot measuring 
.5 decimals obviously on a misunderstanding. Accordingly, it was held, 
he never became a co-sharer so that his application under section 8 was 
not maintainable in law. 

3. Before the appellate court the main contention was about the 
genuineness of the kobala dated December 21, 1959 whereby the pre-emptor 
opposite party purchased a portion of the dag of the jama. It was held 
that by the kobala of December 21, 1959 the opposite party became a co- 
sharer of the holding and as such he was entitled to pre-empt the disputed 
property. In this view the application was held maintainable and the 
pre-emption was accordingly allowed. 

4, Inthis Rule Mr. Mondal, learned Advocate appearing for the 
petitioners submitted that the application under section 8 of the Land 
Reforms Act, 1955 was not maintainable on the ground that the holding 
was not an agricultural holding. He referred to the revisional record of 
right wherein the tenancy, has been recorded as raiyati dakhalsatta bisista 
and the nature of the land has been described as bastu in respect of the 
single dag of the jama with two huts standing thereon. 

5. “It must be stated that, though in the petition of objection to 
pre-emption there is a reference that the pre-emption is not available 
against bastu land, the trial in the courts below did not proceed on that 
basis. “Even so, the question at issue involves point of law on the basis of 
‘facts which are not really in dispute. I think the petitioner can be per- 
mitted to urgé@the point in the form raised in this Court. 

6. Mr. Mondal referred to a decision in (1) Ansurekha Dutta v. 
Diptimay Pal and another, 70 CWN 1079 in which it was held that a 
dakhalkar is not, and cannot.be, a raiyat and plainly he is a non-agricul- 
tural tenant. The position was considered in (2) Misri Show v. Belur 
Nikunjamoyee Gadar Institution & Ors. 1978 (1) CLJ 532. It was noted in 
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that case that a long series of decisions reaffirmed the principle that the nature 
of the original tenancy and not the character of the parcel included in the 
sub-tenancy would determine whether the sub-tenancy was to be Governed 
by the Bengal Tenancy Act or by the Transfer of Property Act. This has 
been the position since the decision in (3) Baburam Roy v. Mehendra Nath 
Samanta (1904) 8 CWN 454 and in effect reaffirmed in (4) Nirshi Dhobin 
v. Dr. Sudhir Kumar Mukherjee, AIR 1969 SC 864 as stare decisis. 

7. Under the West Bengal Estates Acquisition Act, 1953 as was 
also noted in the above decision, there was a change in the legal position. 
Under Section 2(b) the expression of the Act, “‘agricultural land” means 
land ordinarily used for purposes of agriculture or horticulture and includes 
such land, notwithstancing that it may be lying fallow for the time being. 
Under clause (j) the expression “non-agricultural land means land other 
than agricultural land or other than Jand comprised ina forest. It is 
thus obvious that the nature of the holding has to be determined with refe- 
rence to the user of its land or lands under the said Act. Section 2(6) of 
the West Bengal Land Reforms Act defines “holding” as the land or lands 
held by a raiyat and treated as a unit for assessment of revenue. Under 
clause (7) of Section 2 of the same Act “land” in the Act means agricul- 
tural land other than land comprised in a tea garden which is retained 
under sub-section (3) of section 6 of the West Bengal Estates Acquisition 
Act, 1953 and includes homesteacs. This cefinition of land was given 
retrospective effect by West Bengal Act 18 of 1965 in place of words 
“land” means agricultural land and includes homesteads and later on 
by West Bengal Act 12 of 1972 words “but does not include tank’’ 
was adced thereto with effect from February 12, 1972. Explanations to 
clause (7) of section 2 of the West Bengal Land Reforms Act provides that 
homestead shall have the same meaning as in the West Bengal Estates 
Acqu’‘sition Act, 1953 and under the West Bengal Estates Acquisition Act, 
1953 homestead has also been defined as dwelling house together with 
courtyard, compound, garden ete. annexed to or appertaining to such 
dwelling house. 

8. Relying on these provisions Mr. Panda, learned Advocate for 
the opposite party contenced that in view of the definition “agricultural 
fand”, the homestead is also to be deemed agricultural land and accordingly 
the application under Section 8 under the Land Reforms Act was maint- 
ainable in law. 

9. Under section 2 clause (10) of the West Bengal Land Reforms 
Act, raiyat has been defired as a person who holds land for purpose of 
agriculture. When a raiyat, who kolcs land only for the purpose of 
agriculture, may also have homestead in, and, asa part of his ħolding in 
such cese it seems a komestead will be included in such Jahd. Ina case 
where as here the holding is recorded as bastu and the non-agricultural user 
is also evident as appearing from the revisional record of rights wherein 
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it has been stated that there are two huts standing thereon, the land 
cannot be treated as land to which the provisions of the Land Reforms Act 
will be applicable, as the Act applies to agricultural lands only. Under sec- 
tion 8 of the Land Reforms Act if a portion or share of a holding of a rai- 
yat is transferred to any person other than a co-sharer in the holding, it is 
liable to be pre-empted under certain conditions by a co-sharer raiyat or by 
a raiyat possessing land adjoining such holding. The right of pre-emption is 
thus confined to portion or share of a holding of the raiyat and not to any 
other kind of holding. In this state of affairs it is obvious that the hol- 
ding in question cannot be said to be a holding held bya raiyat for 
which pre-emption under section 8 of the Land Reforms Act is available. 

10. In the view I have taken the Rule succeeds and is made 
absolute. The orders of the Courts below are set aside and the case is 
sent back to the learned Munsif for disposal in accordance with law and 
the observations indicated above. 

There will be no order as to costs. Let the records be sent down 
at once. 


P. R. : 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Bimalendra Nath Maitra 
Decision: February 14, 1978 
Sri Shankar Khan and others _... Se T Petitioners 
Versus 
Sri Kalipada Roy and others ost Respondents* 


West Bengal Land Reforms Act 1955 (10 ‘of 1956), secs. 18(1), 
18(1)(b), 18({2), 19B and 21(3)— Jurisdiction of Civil Court to refer to 
Bhagchas Officer any dispute as to the right of Bargadar. 

Plaintiff petitioner instituted the suit for declaration of title, for 
declaration that O. P. no. 1 was his bargadarand for an order that the 
order of J.L.R.O. was without jurisdiction. The Munsif considered the ob- 
jection of O. P. no. 1 and made a reference to the Bhagchas Officer in acc- 
ordance with the provision of sec. 21(3) of the West Bengal Land Reforms 
Act, 1955. Against this order plaintiff filed this application and conten- 
ded that the defendant had filed an application under sec. 19B before J. L. 
R. O. claiming Barga right to the disputed land and an order was passed 
against the plaintiff by the J. L. R. O. Plaintiff contended that since there 
was a previous adjudication between the parties by J.L.R.O. the 
, Civil Court has no jurisdiction to make a further reference to the Bhag- 
chas Officer on the same point. 

HELD :® Section 18(2) of the West Bengal Land Reforms Act 1955 lays 
down that if in deciding any dispute referred to in sub-sec. (1) or otherwise 
*Civil Rule No. 926 of 1975. 
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any question arises as to whether a person is a bargadar or not, such 
question shall be determined by the officer or authority mentioned in sub-sec. 
(/}. Section 18(1)(b) of the Act says that every dispute between the barga- 
dar and thé person whose land he cultivates in respect of termination of culti- 
vation by a bargadar shall be determined by the Bhagchas Officer or the compe- 
tent authority. In cases where the officers or authorities under sec, 18(1 ) had 
finally adjudicated the question whether a persons was a bargadar or not, 
any question within the meaning of sec. 21(3) cannot again arise ina subse- 
quenily instituted suit or proceeding in a.civil,or criminal court. In this 
case it has already been decided by J. L. R. O. that defendant no. 1 is a 
bargadar. The same point cannot again be referred by the civil court to 
Bhagchas Officer in accordance with sec. 21(3) of the Act. The Munsif’s 
action was wrong and he should determine the suit according to law. 
Cases referred to :— 
(1) Sudarshan Ghosh v. Janakinath Pandit, AYR 1976 Cal. 252: 
1976 (1) CLI 415 
(2) Chapala Bula Adhikary v. Manoranjan Das and others, 1975 (2) 


CLI 447 
Tarun Chatterjee et ... for petitioners 
Samaresh Banerjee ot ea ae ay oposite party no. I 


The judgment of the Court was as follows :— 


The petitioner is the plaintiff. He instituted the suit in question 
against the defendant opposite parties for a declaration of title to the dis- 
puted land and for a further declaration that opposite party no, I was not 
his bargadar and also for an order that the order of the Junior Land 
Reforms Officer dated the 28th of September 1973 was without jurisdiction. 

2. The learned Munsif considered the objection raised by the 
defendant, opposite party no. 1, and made a reference to the Bhagchas 
Officer in accordance with the provisions of section 21(3) of the West 
Bengal Land Reforms Act, 1955. Being aggrieved by this order, the plain- 
tiff filed the present application. 

3. It has been contended on behalf of the petitioner that the order 
in question cannot be sustained. The principal defendant filed a gollusive 
application under section 19B of West Bengal Act X of 1956 before the 
J.L.R.O claiming barga right to the disputed land and an illegal order was 
passed against him by the J.L.R.O. It has thus been contended that since 
there was a previous adjudication between the parties by the J.L.R.O. in . 
regard to the disputed land, the Civil Court had no business t make 
a further reference to the Bhagchas Officer on the same point. The cases 
of (1) Sudarshan Ghosh v. Janakinath Pandit, AIR 1976 Cal. 252: 1976 
(1) CLJ 415, and (2) Chapala Bala Adhikary v. Manoranjan Das and 
others., 1975 (2) CLJ 447 have been referred to. 

4. The learned Advocate appearing on behalf of the opposite party 
No. 1 has contended that the Division Bench decision in Sudarshan 


z 
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Ghosh v, Janakinath Pandit (Supra) was on a different point and the 
Single Bench ‘decision in the case of Chapala Balu Adhikary v. Mano- 
ranjan Das and others, (supra) is also not authority for the proposition 
advanced on bahalf of the petitioner because the observation made in 
that case is merely an obiter. 

5. It may be briefly indicated that Sudarshan Ghosh v. Jana- 
kinath Pandit, was decided before section 18(2) was amended in June 1975. 
In that view of the matter it is not necessary to consider the decision 
of that case. A very important amendment was made at that time and 
that matter will be briefly referred to subsequently. 

6. Section 18(2) of the Act clearly lays down that if in deciding 
any dispute referred to in sub-section (1) or otherwise any question 
arises as to whether a person is a bargadar or not and to whom the 
share of the produce is deliverable, such question shall by determined 
by the officer or authority mentioned in Sub-section (1). The expres- 
sion “or otherwise” was first introduced in that sub-section by the amend- 
ing Act of 1974 and thereby the scope of the section was very much 
widened. It is true that the learned Advocate appearing on behalf of the 
respondents opposite party laid emphasis on the point that the previous 
decision of the J.L.R.O turned on the provisions of section 19B of the 
Act because the question of restoration of land to the bargadar arose. 
But it may be pointed out that section 18(1)(b) of the Act says that every 
dispute between the bargadar anda person whose land he cultivates in 
respect of termination of cultivation by a bargadar shall be determined by 
the Bhagchas Officer or the competent authority. In view of the amend- 
ment made to sub-section (2) of section 18 in 1974, the question of 
termination will thus also be covered and in such a case reference may be 
made by the Civil Court to the Bhagchas Officer within the meaning 
of section 21(3) of the Act. This question was considered in detail by 
a Single Bench of this Court in Chapala Bala Adhikary’s case. Yt appears 
from page 454 of that report that there may be also cases where the 
officers or authorities under section .18(1) had finally adjudicated the ques- 
tion whether a person was a bargadar or not and in that event any 
question within the meaning of section 21(3) cannot again arise in a 
subsequently instituted suit or proceeding in a civil or criminal court. 

7. It has already been determined by J.L.R.O. that defendant No. 1 
was a bargadar. So in view of the frame of the suit, namely, that the 
declaration made by the J.L.R.O. that the defendant opposite party No. 1 
was not a bargadar, could not again be referred by the Civil Court to the 
Bhagchas Officer in accordance with the provisions of section 21(3) of the 
` Act. In that view of the matter the contention put forward on behalf of 
the opposite@arty No. 1 cannot be sustained. It is therefore held that the 
learned Munsif acted illegally in making such a reference and that he should 
determine the suit according to law. 


” 
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8. The Rule is therefore made absolute. The order appealed 
against is hereby set aside. There will be no order as to costs. 

9. The observations made in the Judgment are without prejudice 
to the rights and contentions of the parties to this Rule. 


Let the records go down as early as possible. 
P.R. , 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Sankar Prasad Mitra, Chief Justice, and 
Mr Justice Salil Kumar Datta 
Decision : July 25, 1978 
Director of Entry Taxes & Anr. si ... Petitioners 
Versus 
M/s. Sricol Chemicals Industries Private Ltd. ... Respondent* 

Taxes on Entry of Goods into the Calcutta Metropolitan Area Act, 
1972—Interpretation of Statutes - Restriction of technical meaning of 
technical terms used in a statute— When necessary. 

Various chemical compounds popularly known in trade and comm- 
erce as “Dyes Intermediate and required for manufacture of dyes were 
taxed by the Entry Tax Authorities under Serial No. 49(a) of Class VI of 
the Schedule to the Taxes on Entry of Goods into the Calcutta Metro- 
politan Area Act, 1971. The goods referred to in Serial No. 49(a) were 
“Aromatic chemicals, attars, scents, scented materials and perfumery of all 
kinds”. The assessee challenged the orders of assessment by a writ petition. 
The assessing authorities contended that the technical connotation of the 
terms “Aromatic Compounds” embraced the goods imported by the asse- 
ssee. The assessee contended that even if that were so, the technical 
meaning should be restricted in view of the fact that the imported goods 
‘formed part of a class of goods which were popularly known in the trade as 
“Dyes Intermediate” which had not been included in the schedule of 
taxable goods. The trial Judge upheld the contention of the assegsee and 
set aside the orders of assessment. The respondents appealed. 

HELD: The appeal should be dismissed. The taxed chemicals 
appertained to a distinct class of chemicals which were popularly known in 
the world of trade and commerce as “Dyes Intermediate”, They had been | 
dealt with as a distinct category in the “Import Trade Control Policy’, a 
publication of the Ministry of Trade and Supply, Government®of India and 
other relevant publications. There was also internal evidence in the Statute 
itself indicating that the general words ‘‘Aromatie Chemicals’ were not 
intended to include “Dyes Intermediate’. The technical meaning and 
scope of technical terms used in a statute has to be giyen a restricted 

* Appeal from original order no. 98 of 1973. 
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meaning where it appears that such restricted meaning was intended by the 
Legislature, 


Arun Prokash Chatterjee, Amal Datta and S. L. Saroff .. for Appellants 
Sanjoy Bhattacharjee and Miss Aparna Dutta for Respondent 
The judgment of the Court was as follows :— 


Mitra, C. J.: This is an appeal from-a judgment of Ghose, J. deli- 
vered on October 4, 1972 in an application under Article 226 of the 
Constitution, inter alia, for the issue of a Writ in the nature of Mandamus 
commanding the respondents before the trial Court who are the appellants 
before us to cancel or rescind certain orders of assessment of entry tax. A 
Writ in the nature of certiorari was also asked for directing that the 
Purported assessments be quashed. Ghose, J. has made the Rule 
absolute except in regard to some of the assessments. His Lordships 
directed the respondents (the appellants before us) to refund to the petitio- 
ner (the respondent before us) a total sum of Rs. 55,540.30. 


2. The respondent imports various raw materials from foreign 
countries for the purpose of manufacturing dyes. The respondent holds a 
licence issued by the Central Government for import of the following 
chemical compounds :- J i 


1. Sodium Naphthionate 18. Ortho Anisidine. 

2. Acetic Anhydride. 19. Para Anisidine. 

3. Ortho Toluidine. 20. Para Toluidine. 

4. Benzidine Dihydrochloride. 21. J. Acid Urea. 

5. Di-nitro Cholorobenzene. 22. J. Acid. 

6. 2:5 Dichloronitro benzene. 23. Chicago Acid. 

7. 4-Chloro-C-Nitrotoluene. 24. Gama Acid. 

8. Ortho Chloronitrobenzene. . 25. N.W. Acid. 

9. Para .Nitrochlorobenzene. 26. Orthy Toluindine. 
10. Aniline Oil. 27. Accto Acetic Esten. 
11, Netanitro Aniline 28. Beta Oryuaphthene 
12. Ortho Nitro Toluene. Acid. 

13. Para-Nitro Toluene. 29. Armstrong Acid. 
14. Para-Nitro’ Aniline. 30. Rhoduline Acid. 

15. Alpha’ Napthylamine. 31. Dehydrothiox P-Tol- 
16. Beta Naphthol. uidine Disulphonic Acid. 
17. H. Acid. 32. Aceto Acetenilide. 


3. The respondent’s case is that these chemical compounds are raw 
materials popularly known as “Dyes Intermediates” required for manufac- 
turing various types of dyes. Under the Taxes on Entry of Goods into the 
Calcutta Metropolitan Area Act, 1972 (West Bengal Act V of 1972) taxes 
are levied and collected on the entry of specified goods. Sub-section (1) 
of section 6 in Chapter LI of this Act lays down :- 
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*6(1). Save as otherwise provided in this Chapter, there shall be 
levied and collected, for the purpose of Act ataxon the entry of 
every specified goods into the Calcutta Metropolitan Area (for con- 
sumption, use or sale therein) from any place outside that area, at _ 
such rate, not exceeding the rate, specified in the corresponding entry 
in column 3 of the Schedule, as the State Government may, by 
notification, specify.” 

4. The respondent from time to time was clearing the aforesaid 
chemical compounds from the Port of Calcutta and bringing them into 
the Metropolitan Area. The respondent madea declaration in Form 4 
prescribed under the said Act before the Calcutta Jetty Collection office 
where it was required to pay entry tax in respect of all specified goods 
before bringing them into the Metropolitan Area. From annexure ‘A’ 
to the petition before the trial court it appeared that the respondent 
was made to pay entry tax, inter alia, on the above goods under item 
49(a) in class VI of the Schedule to the Act. Item 49(a) reads thus : 


Serial No. Specified goods ` Rates of taxes 
49(a) Aromatic chemicals, attars, scents scented 2 per cent 
materials, perfumery of all kinds. ad valorem 


5. In the trial court an affidavit of Nani Gopal Mondal affirmed 
on the 22nd August, 1972, was used. Nani Gopal Mandal on the 
date of affidavit, was the Zonal officer-in-Charge of Entry Tax Check 
Post within the Port of Calcutta including the Jetty Collection Office. 
He has annexed to his affidavit a copy of an opinion given by an 
Assistant Professor of the Chemistry Department of the Presidency 
College, Calcutta. The Assistant Professor has stated that the 
aforesaid chemical compounds except H. Acid and J. Acid Urea are 
aromatic chemicals. With regard to the two items, namely, H. Acid 
and |. Acid Urea he was unable to express any opinion and stated 
that the chemical nomenclature of these items was necessary. From 
Rogers’ “Manual of Industrial Chemistry”, 6th Edition, Vol. 2 at pages 
1080 and 1081 items 347 and 353 respectively we find that H. Acid 
and J. Acid Urea are Napthalene Derivates. H. Acid is used as’ 
“Azodyes and Acetyl H. Acid” and J. Acid Urea is used as “Dyes”. 

6. Various authorities were relied on by Counsel for the parties 
before us to enable us to appreciate what precisely was meant by “Aro- 
matic Chemicals”, It would be enough for us to refer to “Organic 
Chemistry 2nd Edition by Morrison and Boyd both Professors of 
Chemistry of the New York University. At page 31! of this book 
it is, inter alia, stated : 

“Chemists have found it useful to divide all orgaific Pee 
into two broad classes— Aliphatic Compounds and Aromatic Com- 
pounds. The original meanings of the words “Aliphatic” (Fatty) 
and “Aromatic” (Fragrant) no longer have any significance, 
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“Aliphatic Compounds are open-chain compounds and those 
cyclic compounds that resemble the op2n-chain compounds. The 
families we have studied so far-Alkanes, Alkanes, Alkynes and their 
cyclic analogs-are all members of tie Aliphatic class. 

‘*Aromatic Compounds are benzene and Compounds that resemble 
Benzene in chemical behavior. Aromatic properties are those properties 
of benzene that distinguish it from Aliphatic Hydrocarbons. Some 
compounds that possess Aromatic properties have structures that seem 
to differ considerably from the structure of benzene; actually, how- 
ever, there is a basic similarity in electronic configuration....... z 

7. In Organic Chemistry, therefore, orginally fatty Compound 
were known as Aliphatic Compounds and fragrant Compounds were 
known as Aromatic Compounds ; but with the advance of science this 
broad distinction could not be maintained. But there is yet a difference 
between Aliphatic Compounds and Aromatic Compounds and that distin- 
ction has been pointed out in the excerpts we have quoted above. Aliphatic 
Compounds are open chain Compounds and those cyclic Compounds 
that resemble open-chain compounds. Aromatic Compounds are benzene 
and Compounds that resemble benzene in Chemical behaviour. 

8. We would have discussed at this judgment the views of other 
authorities as well. But the respondent’s Counsel has not ultimately 
disputed before us that all the chemicals we have to deal with in the pre- 
sent case were aromatic Compounds or chemicals. But his point is that 
these compounds are understood in the trade and industry in a popular 
sense. Popularly they are called “Dyes Intermediates.” 

9. Our problem, therefore, in the present appeal, is to determine 
(1) whether the compounds in question though aromatic Chemicals are 
popularly known in the trade as “Dyes Intermediates” and (2) whether 
they can be subjected to entry tax under item 49(a) of the schedule to the 
West Bengal Act V of 1972. 

10. In suport of his contentions that the trade both in Indja and 
outside knows these chemicals as “Dyes Intermediates”, learned counsel 
for the respondent placed before us a publication by a German firm called 

“Schimmel & Co., Aktienge sellsclaft, Militizbe, Leipzig.” We were 
told that fhis firm was a well known firm of chemists with an international 
repute. In its Jubilee edition of 1929 it published a “Short Manual of the 
most important Odoriferous chamicals and Aromatics their properties, 
„use and application”, revised by Dr. Fred Winter. In this manual there 
is no memtion of any of the componnds we have to consider in the instant 
appeal. This Shows, says learned counsel, that in the trade they are not 
known as aromatic chamicals at all. 

11. The German firm’s publication throws some light on the subject 
no doubt, But it cannot be accepted as a convincing authority to prove 
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that popularly the relevant chemicals are known as “Dyes Interme- 
diaries.” f ; 

12. Mr. Sanjoy Bhattacharyya, learned Counsel for the respon- 
dent then relied on a publication of the Government of India, Ministry of 
Foreign Trade and Supply on “Import Trade Control Policy” for, the year 
April, 1969-March 1970 Volume 1. There are two appendices to this 
publication, namely Appendix 24-Annexure List III and Appendix 28- 
List IV. The First list is a list of “Dyes Intermediates permitted on restri- 
cted basis to actual users”. The second list is the “List of materials which 
will be allowed import against licences issued for import of Aromatic 
chemicals”. These two list have been printed separately at pages 274 to 
275 and 300 to 304 respectively of the Union Government’s publication. 

13. This publication by the Union Ministry of Foreign Trade and 
Supply appears to us to be of considerable significance for purposes of 
this appeal. In allowing import of chemicals from abroad the Govern- 
ment of India makes a distinction between “Dyes Intermediates” and 
“Aromatic Chemicals”. In the trade, therefore, all Aromatic chemicals 
are not treated as “Aromatic Chemicals”. Some of them are grouped 
as “Dyes Intermediates” although from the point of view of organic che- 
mistry they may be aromatic chemicals. This is a distinction which the 
Central Government has made and we cannot ignore this distinction in 
disposing of this appeal or in construing the said item 49(a) in the Schedule 
to the West Bengal Act V of 1972 which is an Act relating to trade and 
commerce. In Riegel’s “Industrial Chemistry”, 5th Edition at page 580 
there is a discussion in Chapter 27 on the manufacture of “Dye Interme- 
diates” Riegel, inter alia says i 

“The group of Synthetic Compounds called intermediates is the 
starting point for the manufacture of dyes ; they form the raw materials 
for the dye industry ; to put it still another way the intermediates 
are the foundations of the dye construction. The name is certainly 
appropriate, for they are the intermediate Compounds between benzene, 
napthabene and anthracene, on the one hand, and the brilliant and 
varied dyes on the other.” 

14. Dyes intermediates, therefore, have a distinctive connotation’ 
well understood by those who dealin these substances. In fact, in the 
Sechail (Chemical) list of Indian Standards Published upto 30th September, 
1977, the I.S.I. (Indian Standards Institution) has given an entirely separate - 
list of “Dyes Intermediates” at pages 12 and 13. This is an indication 
that “Dye Intermediates” isa heading under which some chemicals are 
named and understood by the Indian Standards Institution which @perates ` 
in our country to maintain the purity and standards of variows articles of 
trade. 

15. The West Bengal Act received the assent of the Governor and 
was first published in the Calcutta Gazette Extraordinary on the 4th May, 
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1972. It is to be presumed that the State Legislature knew that the Union 
Government ini granting licences for import of Chemicals observed a distin- 
ction between ‘‘Dyes' Intermediates” and “Aromatic Chemicals”. But in 
spite of that the State Legislature did not specifically include “Dyes, 
Intermediates” either in the said item 49(a) or in any other item of the 
Schedule to the West Bengal Act Vof 1972. In the schedule itself the 
intention of the legislature is explicit in certain other items. We shall 
give just a few instances. Item 17.in Class IV-A is “Mineral oils of all 
sorts-”. What these mineral . oils are have thereafter been specified and 
what is to be excluded has also been expressly stated. 

16. Similarly, item 8(b) in class I is “Gur of all sorts”. Item 37 
in class V is “‘Glass, glassware, chinaware, enamelware all kinds of crockery’ 
used for construction or decoration of buildings”. Item 47(a) in Class 
VI-A is “Beads of all sorts. Item 48(f) in class VI-Bis ‘‘Glass, glassware 
bottles, chinaware, earthen ware, porcelainware (excluding articles used 
for construction or decoration of buildings)”. Item 72 in class X is 
“‘Chinaware, porcelainware electric insulators not otherwise providec”’. 
Item 74 is “Dyes, indigo, tans, all colouring matter including printing 
pastes, inks.” Item 79 in class X is “Photographic chemicals, films and 
mounts”. 

17. Upon reading.the various items, we have referred to, we are of 
opinion, that in specifying articles to be taxed, the legislature has been 
meticulous. It has taxed mineral oils ofall sorts. Ithas taxed Gur of 
all sorts. It has taxed Beads of all sorts. It has.taxed all kinds of croc- 
kery and different varieties of Dyes and all colouring matters; but it has 
not taxed “Aromatic Chemicals of all kinds” or “Aromatic Chemicals 
including Dyes Intermediates”. Incidentally, we may point out that there 
is a tax on photographic chemicals and two of these photographic chemi- 
cals, namely, p-Aminophenol and p-Aminophenol hydrochoride, are Benzene 
Derivatives, that is, aromatic chemicals and are used, amongst others, as 
photographic developer as well as dyes ; vide Rogers” Manual of Indust- 
rial Chemistry,” 6th Edition, Vol. 2, page 1054, items 164 and 165. 

18. For the reasons discussed above itseems to us that if the 
legislature intended to tax what the Government of India had described 
as “Dyes Intermediates” in its Import Trade Control Policy or what the 
trades understands as “Dyes Intermediates”, it. would have specifically 
included “Dyes Intermediates” either in item 49(a) or in some other item 
of the schedule to the West Bengal Act V of 1972. We make this com- 
ment, particularly in view of the care the legislature has taken in describing 
various other items in the said schedule. 

19. Our attention has been drawn to the Central Government’s afore- 
said publication as well as to other authorities to support the respondent’s 
contention that, the chemicals. We are concerned with, in this appeal, are 
“Dyes: Intermediates”. Weare not referring to these authorities in this 
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judgment inasmuch as the learned standing counsel appzaring for the 
appellant does not dispute that these chemicals are used as ‘““Dyes Interme- 
diates” but contends that they are “Aromatic Chemicals” all the same. 

20. On the materials placed before us, therefore, we have reached 
the conclusion that the chemicals above-mentioned are “Aromatic Chemi- 
cals” but in the world of trade commerce and industry they are known as 
“Dyes Intermediates’. The questions whether the popular meaning 
should prevail over the scientific meaning in construing item 49(a) in class 
VI-C of the schedule to the West Bengal Act V of 1972. 

21. In cross “Statutory Interpretation”, published by Butterworths, 
London, in 1976, at page 57 it is stated ; “Nothing need be said at this 
stage about the distinction between an ordinary and technical meaning, 
but something must be said about “fringe meaning” and the cognate 
problem of the restrictions to be placed on the interpretation of general 
words. Problems of “fringe meaning” are sometimes spoken of as “pro- 
blems of the penumbra”, the point being that, in the case of a great many 
words, there is no doubt about the hard core of their meanings, but differ- 
rent views may well be taken on the question whether the word is appli- 
cable to things or situations outside that hard core. No-one doubts that 
a chair is furniture, but what about linoleum? A fully equipped motor 
car is certainly a vehicle, but what if the engine and wheels are removed ? 
Isa bicycle a carriage ? Different minds may take different views con- 
cerning the answer to these and countless similar questions. In a great 
many cases the answer will of course vary according to the context in 
which the problem arises and the courts will be guided by the object of 
the legislation they are considering, but very frequently the judge can do 
little more than say that a line has to be drawn somewhere and that 
a has decided to draw it beyond or short of the facts of the case before 

im. ; 

22. In the instant appeal we are faced with a problem similar to 
the problem of fringe meaning or the problem of the penumbra. The 
chemicals which have been sought to be taxed are ‘Aromatic Chemicals’. 
But amongst these Aromatic Chemicals there isa group of chemicals 
which is known inthe trade as “Dyes Intermediates,” The object of 
the Act under which the tax has been imposed is “to provides for the 
levy of taxes on entry of goods of certain kinds into the Calcutta Metropo- 
litan Area for consumption, use or sale therein, and for matters connected 
therewith or incidental thereto.” What are the ‘certain kinds’ of goods 
which are to be taxed have been specifically and exhaustively described - 
in’ the schedule to the Act. In view of the distinction whigh, before the 
Act came into force, the Government of India had made in its Import 
Trade Control Policy between “Dyes Intermediates” and “Aromatic 
Chemicals”, it seems to us that “Dyes Intermediates” is a “certain” kind 
of goods which would have been mentioned specifically in the schedule 


1978 (2) CL)) Director of Entry Taxes v. Sricol Chemicals 479 


to the West Bengal Act V of 1972, if the legislature intended at the date 
of the enactment to impose an entry tax on them. The Court has to 
draw the line somewhere in the context of the object of the legislation 
and other relevant factors. On the materials made available to us by 
learned counsel for the parties in the instant appeal we cannot but hold 
that the legislature did not intend to tax “Dyes Intermediates”. 

23. We intend now to refer Crawford's “The Construction of 
Statutes” published in 1940. At pages 319 to 322, Article 187 runs thus : 


“Technical terms ina Statute,......., must be accorded their 
technical meaning, unless the Statute indicates that the legislature 
intended otherwise. Moreover, there isa presumption that they have 
been used in their technical sense. Nevertheless, where it appears 
that a contrary meaning was intended by the legislature, the common 
or non-technical meaning, should be applied, or the technical meaning 
enlarged or restricted so as to effectuate the obvious purpose of the 
legislature. This rule is applicable to technical legal terms, words 
having a special sense at common law, military terms, and words 
of arts. And terms borrowed from a foreign law should be given the 
meaning they have in the foreign law. Similarly, where the words 
incorporated in a Statute have acquired a specific meaning by virtue 
of judicial interpretation, such meaning should be accepted, in the 
absence of some indication of a contrary legislative intention. And 
the same is proved with reference to commercial or trade names used 
in a tariff act to designate certain kinds of goods, where such names 
have acquired a wellknown meaning in trade and commerce. But 
where a word has botha technical and popular meaning no matter 
in what sort of a statute it appears—-the latter meaning will prevail 
over former, in the absence of any indication that the word was used 
in its technical sense.” 

24. Here isa case in which the chemicals we are concerned with 
have a technical and a popular meaning. Technically they are 
aromatic chemicals; but popularly they are known as “Dyes interme- 
diates’”. There is no indication in the Statute that “Dyes Intermediates” 
are to be understood in the technical sense. Whenever the Statute 
wanted to give such indication it had expressly said so, e.g., mineral oils 
of all sorts (item No. 17), Gur of all sorts (Item No. 8(b), Beads of all 
sorts (ifem No, 47(a) or all kinds of crockery used for construction or 
decoration of buildings (item No. 37). In the absence of any indication 
therefor® in the Statute itself “Dyes Intermediates” appear to be out- 
side the purview of the Statute as in cases like these the popular meaning 
would prevail over the technical meaning. 

25. Lord Esher, M. R. has made a similar observation in 
Unwin v. Hanson, (1891) 2 Q.B. 115 at page 119 Lord Esher, M. R. 
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has said ; “If the Act, is one passed with reference to a particular 
trade, business or transaction, and words ar: used which everybody con- 
versant with that trade, business or transaction, knows and understands to 
have a particular meaning in it, then the words are to be construed as 
having that particular meaning, though it may differ from the common 
or ordinary meaning of the words.” 

26. The above observation of Lord Esher, M. R. are not strictly 
applicable to the facts of this case ; but it lays down a sound principle of 
construction of Statutes. Wemay take judicial notice of the fact that 
various chemicals are imported by us from abroad. These include ‘“‘Aro- 
matic Chemicals.” The imported chemicals enter the Calcutta Metropoli- 
tan Area. Itis on record that the Government of India while granting 
licences for import of “Aromatic Chemicals”, adheres to a distinction or 
difference between some chemicals which are allowed to be imported as 
“Aromatic Chemicals” and certain other chemicals which are allowed to 
be imported as “Dyes Intermediates” even though they are Benzene deri- 
vatives or compounds that resemble Benzene in chemical behaviour. In 
these circumstances, while interpreting item 49(a) in the Schedule to the 
West Bengal Act V of 1972, we are not inclined to include “Dyes Interme- 
diates” within the scope of “Aromatic Chemicals” in the absence of 
express words to that effect. 

27. We agree with the conclusion of the learned trial Judge that 
the goods imported as “Dyes Intermediates” are not known in the trade as 
“Aromatic Chemicals” and do not fall within item 49(a) of the schedule 
to the Taxes on Entry of Goods into the Calcutta MetropolitanfArea Act, 
1972. 

. 28. In the result, this appeal is dismissed. Interim orders, if any, 
are vacated. We make no order as to costs. l l 

Dutta, J. : I agree. 


S.P.M. > : 
[ CIVIL REVISIONAL JURISDICTION } 
Before Mr. Justice N. C. Mukherji z 
Decision : November 8, 1978 
Dukha Haran Mukherji RA 7 Petitioner 
Versus 
Sm. Tara Sundari Dassi & Ors. Ste Opposite partis* 


Decree, executability of which is a nullity — Executing Court,” power 
of, to go behind the decree under section 47 of the Code of Civil 
Procedure. 

Plaintiff opposite party filed a suit for ejectment against the petitioner 
“C, R. No. 2974 of 1977... . toy 
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on the ground of reasonable requirement for own use and occupation, 
The trial’ Court decreed the suit. The tenant preferred an appeal before 
the High Court pending which clause (f) of sub-section (i) of section 13 
of the West Bengal Premises Tenancy Act, 1956 was substituted by 
Clauses (f) and (ff). The High Court framed two additional issues for 
a proper determination of the case and sent the case to the trial court 
keeping the appeal pending. The trial court sent the case back to the 
High Court after recording its findings on the additional issues. 
The High Court set aside the juigment and decree of the trial court and 
dismissed the suit. The landlords p-eferred a Letters Patent Appeal. The 
Devision Bench, while agresing with the finding of the Trial Court 
that the plaintiffs’ requirement may be substantially satisfied by evicting 
the tenant from only one room, decreed the suit in full by dismissing 
the decree passed ` by the High Court in appeal. In the execution pro- 
ceeding, the tenant filed an objection under section 47 of the Code of 
Civil Procedure stating inter alia, that the order of the Letters Patent 
Bench required clarification and that the decree was not executable. The 
said application having been ejected the tenant-petitioner moved the 
High Court in revision. 

HELD: The decree passed by the Letters Pateni Bench being in 
violation of the mandatory provisions of section 13(4) of the West 
Bengal Premises Tenancy Act, 1956 is a nullity and as such is not 
executable. 

In- case of a decree being a nullity the Executing Court in an 
objection under section 47 of the Code of Civil Procedure can hold that the 
decree is not executable. 


Cases referred to :— 
(1) Bahadur Singh & Anr. v. Muni Subrat Dass & Anr. 1969 (2) 
SCR 432 
(2) Sm. Kaushalya Devi & Ors v. K. L. Bansal, ALR 1970 SC 838 
(3) Ferozi Lal Jain yv. Man Mal & anr, AIR 1970 SC 794 
(4) Chandan Mall Bapna v. Abdul Gani Meah, AIR 1976 Gauhati 54 
(5) Bhavan Vaja & ors. v. Solanki Hanuji Khodaji Mansang & ant., 
AIR 972 SC 1371 
(6) K K. Chariy, R. M. Seshadri, AIR 1973 SC 1311 
(7) Topanmal Chhotamal v. M/s, Kundomal Gangaram & ors., AIR 
1960 SC 388 
(8) Hira Lal Patni v. Sri Kali Nath, AIR 1962 SC 199 
(9) Ittyavia Mathai y. Varkey Varkey & anr, AIR 1964 SC 907 
(10) Erandol Taluka Gramodyog, Utpadak Sahakar! Society, Eran- 
- dol v. M/s, Sunil Waste Corpn. AIR 1971 Bom 91 


Saktinath Mukherji and Deba Prasad Mukherji Js ... for Petitioner 
Bankim Chandra Dutta and Partha Dutia Hie for Opposite parties 


S? Bukka Haran! Makhéxfi v. Sme Tard Stndati Bassi — {1978 (2) CLF 


The’ judgment of the Court was as follows := 

_ This’ Rule arises on an- application únder section: 115 of the Code 
óf Civil Procedure’ and is directed against order dated 30th August, 1977, 
passed by’ Shri K. Ni Mukherji, Judge, 10th Bénch, City’ Civil! Court, 
Calcutta, in Misceélldnéous Case’ No. 253 of 1976 arising: out of Ejectment: 
Execution: Casé No. 242 of 1975: The Opposite Parties’ as landlords’ 
instituted Ejectment’ Suit No: 284, of 1964 before the 10th Bench, City’ 
Civil Court, Calciitta: against the petitioner for eviction’ from‘ thé premises’ 
in suit, that‘is; 3 rooms on thë first floor and a Kitchen on the ground 
floor of ġ premises: No. 61A, Madhw' Roy Lane on the’ ground that they’ 
feasonably require thé same for their own: use and occupation. The’ 
learned Jücdge decreéd the suit. Beitig aggrieved,-the petitioner preferred 
an appeal being- F.A\ 581 of 1967 before this court. Diuring'the pendency’ 
of the appeal! Cláuse (f) of sub-section:(1) of sectioh 13 of the’ West’ Bengal! 
Premises: Tenancy Act! was: substituted by Clauses- (f) and (ff). Thé said 
new Clause (ff) applied to thé aforesaid appeal ard iť becdme necessary 
to determing whether or not the opposite parties: were in possession: of 
any redsonablé suifable aecommodation.- .Chittatosh Mukherji, J. who' 
heard the appeal, was pleased to frame two’ additional issues for a’ proper 
Ceterinindtion of the case atid to send the'case to’ the trial court keeping: 
the’ appeal pending: before his: Lordship! The two additional issues 
weré'to the following effect:= 1): Are the plainitifis already in possession! 
of any reasonably’ suitable accommodation, or not ? 2)' Whether the’ 
requirément of thé plaintiff may be substantially satisfied by’ ejecting the 
defendant froma part only of the’ premises: in: terins of sub- section’ (4) of 
Section I3 of thé West Béngal Premises: Tenancy Act Ý The trial! court? 
was directed to make findihgs’ on:the’ above two’ issues: after giving the’ 
parties-‘opportiinitiés’ to’ dddlice furthei” evidence. The’ trial!court after’ 
taking: additional evidence passed an ordér on: “20th Mar¢h, -1972- fo the’ 
` effect that the: plaintiffs’ réquirement, being: only’ of oné béd room! may’ 
Substantially’ be satisfied By’ evicting: thé defendant from‘oné of the 3’ bed: 
rooms'in his: occupation: oh the first- floor’ and: the leariéd Stidgé Helu! 
dccordiiigly: The learned Fudge’ after making: his*findings as’above on the’ 
two issues:sént! his findings: to’ this’ Court. Thereafter; the, appéal’ was’ 
again heard by Chittatosh: Mukheiji- J, Who; however setlaside thé judg- 
ment’ and decrée of the trial'court: and'dismisséd the suit: Being: aggrieved, ` 
the’ opposite’ parties: preferréd Letters ‘Patent Apptal: M 46. 36° of 1974. S. K. 
Mukheiji and M:N. Roy, JJ, allowed the Letters: Patent! Appeal: Their’ 
Lordships agreed with the’ finding: of the trial court!that: the Yéquirement 
of plairitiffs-1, Zand 3 can-be satisfied foni thé existing” accommodation, 
But the plaintiff No: 4° required orily’ one room! Their Lordships’ also’ 
agreed With the-finding’ of the’ trial! court that! ih the’circumstances* the’ 
plaintiffs’ requirdinent’ may substahtially be? sdtisfied’by éVicting the defen- 
dant from one of the 3' rébins: Even thoüğh their Lordship’: very cleaily’ 
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ffound so in their judgment. Inthe concluding portion $ was stated that 
the judgment and decree of the appellate court are set aside and those of 
the learned trial court are restored. Jt may be mentioned that the trial 
court decreed the suit in full, though their Lordships in the Letters Patent 
Appeal found that if the opposite parties got.one room their requirement 
will be satisfied and that can be done by partially evicting the petitioner, 
yet the effect of the concluding portion of the Judgment is that the opposite 
parties gota full decree. After obtaining such a decree the opposite 
parties started Execution Case. The petitioner filed an application under 
Sec. 47 of the Code and hence, the Miscellaneous Case. Inthe objection 
under Sec. 47 of the Code it wag stated that some subsequent events 
happened which clearly go to show that the plaintiff No.4 is no more 
in requirement of any accommodation in the suit premises. It was also 
stated in the said application that the decree passed by the High Court 
simply stated that the judgment and decree of the trial court were ress 
tored. The order of this court in Letters Patent Appeal required 
clarification, In yiew of the findings of the learned Judges, the opposite 
parties cannot get a decree for recovery of possession of the entire premises, 
After the disposal of the Letters Patent Appeal, the petitioner filed an 
application in this Court for making a note of the subsequent eyents, The 
said application was ultimately taken up for hearing by R. Bhattacharyya 
and Jana, JJ, who were pleased to allow the petitioner to withdraw the said 
applicatiqn and to file an application for review, Ultimately an applica- 
tion for review was filed, The said application was taken up for hearing 
by M. N. Ray, J. wha dismissed the application as the same was barred by 
limitation. His Lordship however, did not enter into the merits of the 
appilcation. The learned Judge, City Civil Court, dismissed the applica- 
tion under Sec, 47 of the Code holding that this Court restored the judge 
ment and decree of the trial court which passed a full decree in favour of 
the opposite parties, An application for review was filed and the same was 
dismissed by this Court, That being so, the learned Judge was of opini- 
on that the Execution of the decree cannot be effectively challenged by the 
judgment-debtor, Being aggrieved by the aforesaid order the petitioner 
hag come up to this court, 


2, Mr. Sakti Nath Mukherji, learned Adyacate appearing on behalf 
of the petitioner, contends that the decree passed by the Letters Patent 
Bench ig a nullity. In this connection, it is further submitted that the 
decree is not executable being contrary to the provisions of the West 
Bengal Premises Tenancy Act, Mr, Mukherji contends that section 13(4) 
of the West Bengal Premises Tenancy Act proyides that where the land- 
lord requires tRe premises on any of the grounds mentioned jn clause (f) 
or clause (ff) of sub-section (1) and the court is of opinion that such 
requirement may be substantially satisfied by ejecting the tenant or the 
sub-tenant from a part only of the premises and allowing the tenant or the 
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sub-tenant to continue in occupation of the rest, then, if the tenant or the 
sub-tenant agrees to such occupation, the court is to pass such decree 
accordingly and fix the proportionate rent for the portion remaining in the 
occupation of the tenant or the sub-tenant. Mr’ Mukherji submits that 
section 13(4) is really a proviso to section 13(1)(f) and (ff) and the provi- 
sions of section 13(4) are mandatory. Mr. Mukherji submits that the 
Letters Patent Bench in very clear terms agreed with the findings of the trial 
court that the plaintiff Nos. 1, 2 and 3 did not require any portion of the 
suit premises and that their requirement could be substantially met by the 
existing accommodation. Their Lordships also agreed with the finding 
of the trial court that the plantiff No.4 required. only one room of the 
suit premises. Their Lordships also agreed with the further finding of the 
trial court that plaintiff No. 4’s requirement can be satisfied by evicting 
the defendant from one of the rooms of the suit premises. It may be 
mentioned that Chittatosh Mukhe-ji, J. did not agree with the finding of the 
trial court that plaintiff No. 4 required one room in the suit premises and 
dismissed the suit. The Letters Patent Bench was, therefore, correct in 
setting aside the judgment and decree of Chittatosh Mukherji, J. But, after 
setting aside the judgment and decree of Chittatosh Mukherji, J. the Letters 
Patent Bench restored the judgment and decree of the trial court. Mr. 
Mukherji submits that the Letters Patent Bench omitted to note that the 
trial court passed a decree for eviction in respect of the entire suit premises. 
According to Mr. Mukherji the Letters Patent Bench never meant to pass 
a full decree in favour of the plaintiff. The Letters Patent Bench in very 
plain and clear words found that it was only plaintiff No. 4 who required 
one room in respect of the suit premises. Letters Patent Bench also agreed 
with the finding of the trial court that the requirement of plaintiff No. 4 
can be satisfied by evicting the defendant from’ one of the rooms of the suit 
premises. In view of such finding it was incumbent on the Letters Patent 
Bench to pass a decree for partial eviction in respect of one of the rooms 
of the suit premises. But, that has not been done’‘in this case.. Instead, the 
decree of the trial court has been restored and as a result, the plaintiffs have 
started execution of the said decree. If this decree is allowed to be exe- 
cuted then the defendant will be evicted from the entire suit premises. 
It may be mentioned that after the suit was sent back, the trial court 
found that the plaintiffs required only one room and thè Letters 
Patent Bench agreed with such finding. In such circumstances, Mr. 
Mukherji submits that the decree passed by the Letters Patent Bench 
being in violation of the provisions cf section 13(4) of the West "Bengal 
Premises Tenancy Act isa nullity and such a decree cannot be execu-` 
ted being contrary to the provisions of the Act. To fortify ais argument, 
Mr. Mukherji sites before me several decisions. He first refers to a 
decision reported in (1) 1969(2) SCR 432 (Bahadur Singh & Anr. v. 
Muni Subrat Dass & Anr.), In this case, a decree was passed for recovery 
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of possession of a premises without being satisfied that a ground of 
eviction existed. It was heli that the decree was a nullity and could not be 
executed. Mr. Mukherji next refers to a decision reported in (2) AIR 
1970 SC 838 (Sm. Kaushalya Devi and others v. K. L. Bansal). In this 
case, it was held that “the decree passed on the bas’s of an award was 
in contravention of section 13(1) of the Delhi and Ajmir Rent 
Control Act because the court. had passed the decree in terms of 
the award without satisfying himself that the grouid of eviction existed. 
Accordingly the decree in so far asit directed delivery of poss:ssion of 
the premises to the landlord wasa nullity and could not be executed.” 
Mr. Mukherji next refers to a decision reported in (3) AIR 1970 
_ Supreme Court 794 (Ferozi Lal Jain v. Man Mal & anr). In this case it 
has been held that “the jurisdiction of the court to pass a decree for 
recovery of possession of any premis:s depends upon its satisfaction that 
one or more of the grounds mentioned in section 13(1) of the Delhi and 
Ajmir Rent Control Act have bzen proved. Mr. Mukherji next refers to 
a decision reported in (4) AIR 1976 Gauhati 54 (Chandan Mall Bapna 
y. Abdul Gani Meah). It has been laid down in this case that “if a 
decree is not in conformity with or in violation of certain mandatory 
provisions of law or barred by certain statutory provisions it cannot 
be executed and if an objection is taken by the judgment debtor to that 
effect the executing court will have to decide under section 47 of the Code.” 

Mr. Mukherji very much relied on this decision and contends that in 
the present case also the decree that has been passed by the Letters Patent 
Bench is in violation of the mandatory provisions of section 13(4) of the 
West Bengal Premises Tenancy Act. An objection has been taken under 
section 47 of the Code and if it be found that the decree is a nullity being 
in contravention of the provisions of the West Bengal Premises Tenancy 
Act then it must be held that the decree is non-executable. Mr. Mukherji 
next relies on a decision reported in (5) AIR 1972 Suprem2 Court 1371 
(Bhavan Vaja and others v. Solanki Hanuji Khodaji Mansang and another). 
In this case, the court had to deal with the question of powers of an 
executing court in disposing of an application under section 47 of the 
Code. It has been held that “for construing a decree an executing court 
can and ip appropriate cases ought to take into consideration the plead- 
ings as well as the proceedings leading upto the decree”. Relying on this 
decision Mr. Mukherji contends: that reading the judgment of the Letters 
Patent Bench it becomes very clear that their Lordships did not agree 
with the findings of Chittatosh Mukherji. J, that even the plaintiff 
No. 4 @id not. require any room in the suit premises. But their 
Lordships agfed with the findings of the trial court that plaintiff 
Nos. 1, 2 and 3 did not require any room and only plaintiff No. 4 requ- 
ired one room and that plaintiff No. 4’s requirement could be suffi- 
ciently met by evicting the defendant from a portion of the suit 
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premises. This being the conclusive findings of the Letters Patent 
Bench the “decree which has been passed by the Letțers Patent Bench, 
cannot, by any stretch of imagination, be ‘said to follow from the 
judgment and that being so. Mr. Mukhe rji contends that such a decree 
is a nullity. The last case referred tq by Mr. Mukherji hag been 
reported in (6) "AIR 1973 Supreme Court 1311 (K. K. Chari y. R, M. 
Seshadri). In this cage, it has been held that “even when a decree is 
passed on the basis of a compromise t the court must be satisfied that one 
or other ground of eyiction exists. If without such satisfaction a 
decree for eviction is passed then such a decree must be considered as 
a nullity”, 

3. Mr. Bankim Chandra Dutta, learned Advocate, appearing on 
behalf of the Opposite parties, contends that t the objection which has been 
raised į in the application under section 47 was rightly. rejected by the 
executing court as the executing court was bound to execute the decree 
which | was passed by the Latters Patent ‘Bench. The executing court, 
Mr. Dutta submits, has no authority to question the correctness of the 
decree passed by the Letters Patent Bench. Even assuming that there 
has been an error in the passing of the decree of the Latters 
Patent Bench that can only be ‘corrected . by the Bench itself, or by the 
higher court, The executing court cannot come toa finding that the 
decree which has been passed by the Letters Patent Bench i is not a correct 
decree and that some other. decree ought to have been passed by the said 
Bench. Mr. Dutta algo submits that in the present case, the trial court 
never passed. a decree for partial eviction. ‘Att the first instance, f the trial 
court decreed the suit in full. There was an appeal. The case wag sent 
back on remand by Chittatosh Mukherji, J. after his Lordship framed 
two issues. After remand, the trial court found that the plaintiffs have 
no other reasonably suitable accommodation and that the plaintiff No. 4 
required ong room in the suit premises and his requirement could be 
satisfied by partial eviction. Those findings were forwarded to this court. 
Chittatosh Mukherji, J. did not agree with the finding of the trial court 


that plaintiff No. 4 required pne room and as. such dismissed the suit. The 


plaintiffs preferred an appeal to the Letters Patent Bench which set aside 
the judgment and decree passed by. ‘Chittatosh Mukherji, J. and “restored 
the judgment and decree of: the trial cpurt. In such ‘circumstances, it 
cannot be said that the decree ‘passed by the Letters Patent Bench isa 
nullity a and that the same is not executable, In the circumstances as 
stated above Mr. Dutta Submits that the execuling court leas no 
jurisdiction to, question the ` legality and validity. of the decree and 
the executing court has no other option but to pass a order. for. 
executive the decree. Mr. Dutta in support of his contention first 


. 


referred toa decision reported in (7) AIR 1960, SC 388 (Topanmal Chhot- ; 


amal v. Kundomal Gangram and others}. In this case their Lordships 
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found “it was manifest from thé pleadings and ihe judgment that though 
à personal decrée was Sought against defendants 2 to 6 thë court expressly 
refused fo give that relief and expressly confined it to the assets of the 
firm in thé hands of the partners”: It was held that the executing court 
could not go béhinid the décrée: Mr. Dutta next submits that only lack 
of jurisdiction of a court can be callenged in an execution proceeding. in! 
Support of his contention Mr: Dutta referrs to (8) AIR 1962 sc 199 (Hira 
Lal Pathi y: Sti Kali Nath): Mr: Dutta next contends that if it be found 
that the court has jurisdiction over the subject matter and the parties’ 
then éven if thé decision be wrong it cannot bė said that such a decision 
iè a nullity. In support of his submission Mr. Dutta seeks reliance from! 
a decision réported in (9) AIR 1964 SC 907 (Ittyavia Mathai v: Varkey Va? 
tkey and another). In this connection’, Mr. Dutta furthér submits that the 
éxecuting court cannot go behind thé decrée even if it if erroneous in law, 
or on facts. Mr. Dutta next submits’ that in’ such’ circumstances the real 
point is to see whether thé court could have passed the order: But the 
facts of the présent case, it may be noted, are different. in the present 
¢ase, nobody challenges thé ordérs’ of thë Letters' Patent Bench in setting 
aside the judgment and deécree of Chittatosh! Mukherji, J J. But, the. 
difficulty’ v was created by passing an order that the judgment and decree of 
the trial court be restored. - As“has already been stated, the’ Letters Patent 

ench never intended to pass a décree for eviction in respect of the entire 
premisés, The’ Letters Patent Bench! very clearly found that the plaints’ : 
tequirement could be satisfied if thé plaintiffs’ got oaly one room out of 
the suit premises. Mir. Dutta very much relies onta decision‘ reported 
in (10) AIR: 197 Bombay 91 (Erandol Taluka Gr amodyog . Utpadak 
Sahakari Society; Erandol y: Mifs: Sunil Waste Corpn.) In’ this case, a 
suit was filed without prior service of a’ notice as’ required | under the law. 
Té washeld “that is a défect which affects’ the maintainability of the 
suit and not the inherént’ jurisdiction of thé court Ifa decree is passed 
in such a suit such dédree was'opén to’ challenge in appeal. But if no 
appeal is: preferréd such a'décree must be hélt to’ be binding: between the 
parties'and this’ point cannot’ be agitatéd in execution’ proceéding as the 
éxecuting: court cannot go behind the’ décreé”. 

_ # As has‘already been indicated the’ Letters’ Patent: Bench: found as’ 
follows':~ On the othér question of partial eviction it appears’ that the 
defendant agreéd to vacate one óf the bed rooms'in his occupation of the 
first floor in favour of the plaintiffs if it was'found that the plaintiffs’ requi- 
rement would be satisfied by such partial eviction, We find that the’ lear- 
néd trial ceurť has found that thé requirément of the plaintiff Nos: 1, 2 
and 3 would bè satisfied from thé accommodation Which was available and 
plaintiff No. 4 only requires one bed room! I uphold the findings of the 
lkarhed trial:coutt on‘that issue.” After findings’ as’ above; the Letters’ 
Patent: Bench: ordered as'follows:= “Ih view of the above ahd' respectfully 
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agreeing with the reasons as given hereinafte r by S. K. Mukherjee, J. fam 
of opinion that the learned appellate court was not right in allowing the 
appeal of the tenant defendart and dismissing the’ suit. We, thus, set 
aside the judgment and.decree of the ‘appellate court as made in F. A. 
No. 581 of 1967 and confirm the judgment and decree as was made ‘by 
the learned trial court in-Ejectment Suit No. 284 of 1964. This Letters 
Patent appeal'thus succeeds and is allowed. os ..” On a careful 
reading of the judgment I have no hesitation to say that the decree that. 
has been passed by the Letters Patent Bench does not follow from the 
Jucgment passed by the said Bench. Their Lordships never intended to 
pass a decree in respect of the entire suit premises as their Lordships 
themselves found that the plaintiff Nos. 1, 2and 3 did not require any 
accommodation and that the plaintiff No. 4 required only one bed room. 
In such circumstances, I am of the opinion that the Letters Patent Benck 
really intended to pass a decree for partial eviction. But, unfortunately 
that has not been done. After hearing the learned Advocates at length 
and considering the decisions referred to by them and carefully conside- 
ring the facts and circumstances.of the case. I am of the opinion that the 
decree passed by the Letters.Patent Bench is a nullityand is inexecutable. 
5. In the result, the application succeezds and the Rule is made 
absolute. The order passed by the learned Judge is set aside. The appli- 
cation filed by the petitioner.under section 47 of the Code of Civil Proce- 
dure is allowed and the execusion case is iene There will be no 
order for costs in this Rule. 
` K, M. G. 


tc CONSTITUTIONAL WRIT JURISDICTION | 


zi , - Before Mr. Justice G. N. Ray , 
i Decision : September 20, 1978 
Tripura Charan Chatterjee Z wee Petitioner 
Versus ` 7 
The State of West Bengal and otkers A ... Respondents* 


Civil Services (Classification, Control] and Appeal) Rules 1930—- 
West Bengal Civil Services (Classification, Control! and Appeal) Rules 
1971— Joint and/or common trial —Legality of enquiry. proceeding. 

Petitioner had been appointed by the government in 1946 as,an 
assistant engineer and he was promoted to the post of Executive Engineer 
in 1959. In 1970, government issued'to him a chargesheet on the chdtges 
of dishonestly calling for tender, for passing bill for nearly Rs. 9000/- 
‘and for misappropriation of public money. On the basis of the 
chargesheet, there were enquiry proceedings against the. petitioner along 

#6. R. No. 15443 (w) of 1976 : 
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with two other government officers for various lapses. On the basis 
ofthe enquiry report, petitioner was asked to show cause why he should 
not be dism'ssed. Upon considering petitioner’s reply and on the 
recommendation of the Public service commission, the-authorities did not 
pass an order of dismissal but passed the impugned order of compulsory 
retirement of the petitioner. Petitioner moved a writ petition ` challenging 
the order of. compulsory retirement and conterided (1) that the enquiry 
report showed- that ‘a joint and‘common trial was held in respect of the 
petitioner- along with two other government officers. Such joint trial 
was completely without jurisdictidn since there was’ no provision for 
joint trial ‘in the Civil Services (Classification, Control and Appeal) Rules 
1930, (2) that no permission or sanction of the governor or any prescribed 
authority was obtained for joint trial‘as required “under the West Bengal 
Civil Services (Classification, Control and Appeal) Rules 1971. He also urged 
that‘there was no application of mind by the punishing authority. Res- 
pondent No. 1 contended that there was nò common trial’ but there was 
analogous trial with consent of parties and that the authority did apply its 
mind. 

HELD: The enquiry officer, as a matter of fact made a joint and] 
or common trial in respect of all the delinquent officers and it cannot be 
conterided that the case of each of the delinquent officers was dealt with 
independently. The joint andfor common trial ‘was held without any 
sanction from the governor or any other appropriate authority as mentio- 
ned in the West Bengal Civil Services (Classification, Control and Appeal; 
Rules 1971. In view of the Violation of statutory provisions, the joint andj 
or common trial was illegal: Further, the petitioner was highly prejudiced 
by such joint andjor common’ trial because the statements of the other 
delinquent officers were relied on against the petitioner without giving him 
any opportunity to examine the said delinquent officers and to controvert 
the statements made by them: It is quite evident that thé enquiry report in 
respect ‘of all the- charges is not maintainable in law and actions taken 
on basis of such enquiry report, namely, issue of a second show cause notice 
and the passing of the impugned order of compulsory retirement, are also 
not maintainable and the Rule must succeed on that score alone. The 
Rule is made absolute. 

Cases’ referred to` :— 

(1) Unton of India y. Premchand, 1973 (2) SLR 344 

(2) State of Orissa v. Bidya Bhusan Mahapatra, AIR 1963 SC 779 

. (3) Railway Board, New Delhi v. Niranjan Singh, AYR 1969 SC 967 

(4) State of Assam & Anr. v. Bimal Kumar Pandit, AIR (1963) SC 
1612 

(5) Barium Chemicals v. A. I. Rana, AIR 1972 SC 591 

(6) Divisional Personnel Officer, South Eastern Railway y. T. R. Cha-. 
llappan, AIR 1975 SC 2216 
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Saktinath Mukherjee, Deba Prosad Mukherjee, Madhusudan 

Banerjee and Mrs. Smriti Kana Mukherjee... .. .. for petitioner 
N. N. Gupta, (G. P.) and Somarjit Gupta .. .. for State 
Jamini Kumar Banerjee and Sujit Kumar Laik.. for fesponilenié nos. 2 and 3 


The judgment of the Court was as follows :— 

In the instant Rule the order of compulsory retirement of the petiti- 
oner made by the Government of We:t Bengal, Irrigation en] Waterways 
Department dated 20th of September, 1976 being annexure ‘A’ to the 
supplementary affidavit of the petitioner is under challenge. The petitio- 
ner also prays for a writ in the nature of Certiorari for quashing the 
charge-sheet issued against the petitioner, the inquiry report made on 
the basis of such chargesheet and the secord show-cause notice issued on 
the basis of the said chargesheet and the finding of the inquiring officer. 
The short facts of the case is that the petitioner joined the then Govern- 
ment of Bengal as Assistant Engineer some time in June 1946 and in 1959 
the petitioner was promoted to the post of Executive Engineer in the Irriga- 
tion and Water-ways Department of the Government of West Bengal. On 
24th of October, 1970, a chargesheet was issued to the petitioner on the 
following charges :-— 

Charge No. | 

“That Shri Chatterjee dishonestly called for tenders by issuing 
tender notice No. 8 of 1967-68, dated the 4th July, 1967 for Annual 
Repair Works to Desh Khal during 1967-68 and had .appointed 
Sarvasri Lakshman Chandra Bhuniyan, Contractor, for digging 2 lac. 
cft. of earth in the said Khal falling within Salehpur Mouza and 
Manikpat Mouza at Rs. 5, 221.25 P. and H.P. Goswami to dig similar 
quantity of earth in the said: Desh Khal falling within the Dongol 
Mouza for a like araount of money without any sanction, authority 
or order of the Government and without any fund having been allotted 
for the purpose, knowing full well that re-excavation work in the said 
Khal had already been undertaken and was being executed by the 
Agri-Irrigation Wing, Central Division, Burdwan under the Agriculture 
and Community Development Department : 

Charge No. 2. 

That Shri Chatterjee dishonestly passed the bill for Rs. 8,922/- sub- 
mitted on the 29th March, 1968 for re-excavation work at Manikpat and 
Dongol Mouzas by Shri Lakshman Chandra Bhuniyan on false and fabric- 
ated Government records and reports prepared to his knowledge ig collu- 
sion with Shri Anil Kumar Ghatak, Temporary Sub-Assistant Engineer,. 
Irrigation and Waterways Directorate, who is at present holding? charge 
of the Sibgunge Section under the Hooghly Irrigation Division of the said 
Directorate, and Sri Ashutosh Mukherjee, permanent Assistant Engineer 
and Officiating Executive Engineer, Irrigation and Waterways Directorate, 
Government of West Bengal, now holding charge of the Berhampore 
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Irrigation Division and got it paid to Shri Bhuiyan, although he knew at 
all relevant times that no earthwork was done by contractor Lakshman 
Chandra Bhuiyan at Desh Khalat Manikpat Mouza in thesame way as 
he knew that Shri Bhuiyan had no authority to do any earthwork at 
Dongol Mouza which was allotted by him to contractor, Sri H.P. Goswami, 
the letter of cancellation of Shri Goswami’s contract having been issued 
from his office as late as 30.3.68 (vide Memo No. 1079 (1) to the Assistant 
Engineer, Arambagh Irrigation Sub-Division. 
Charge No. 3. 

That Shri Chatterjee in combination with the said Shri Ashutosh 
Mukherjee, Ex-Assistant Engineer, and Shri Lakshman Chandra 
Bhuiyan Contractor, dishonestly misappropriated public money to the 
tune of Rs. 8922/- as between himself and his associate hereinbefore 
mentioned, which act on his part was improper and unbecoming of his 


position as an Executive Engineer and derogatory to the prestige of 
the Government ; ..... iby 


2. It appears that on the basis of such charg2-sheet, an inquiry 
proceeding was initiated against the petitioner. It further transpires that 
along with the petitioner, two other Government Officers were also 
charg>-sheeted for various lapses made by them and the said officers were 
Shri Asiutosh Mukherjee, Assistant Engineer, Irrigation, and Waterways 

spartment and Shri Anil Kumir Ghatak, Section Officer in the said 
Irrigition and Waterways Department inthe Arambagh Sub-Division, 
It also app2ars that Shri J. C. Chakraborty was appointed as an Inquiring 
Officer to iriquire into the charge-sheets levelled against the petitioner and 
the said two other officers. It will appear from the inquiry report that 
the departmental inquiry against the petitioner Shri Tripura Charan 
Chatterjee who was then Executive Engineer, Irrigation and Waterways 
Directorate Government of West Bengal, had been held analogously with 
the inquiries directed against the said Shri Ashutosh Mukherjee, Assistant 
Engineer and Shri Anil Kumar Ghatak, Sub-Assistant Engineer. It fur- 
ther transpires from the inquiry report that at the desire of the said officers 
and for the convenience of the parties, the departmental inquiry had been 
held analogously in respect of all the said three officers. A number of 
witness2s were examined in the said inquiry proceeding and it appears from 
the inquiry report that the statements of the said two other officers were 
also taken into consideration by the Inquiring Officer and in his inquiry 
report the said officer found that all the said charges had been proved. On 
the basis 8f the said inquiry report, a show-cause notice was issued to the 
petitioner, inter’ alia, stating therein that the findings of the Inquiring 
Officer appear to the just and reasonable and in the said show-cause memo 
the petitioner was asked to show cause why he should not be dismissed 
from service. The petitioner thereafter showed a very long cause, infer 
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alia, stating therein that the said inquiry report was incorrect in material 

particulars and the Inquiring Officer was absolutely biased and proceeded 

on mere surmise and coujecture and basic facts required to be proved by 

the department concerned to substantiate the charges had not been proved: 
at all but nonetheless the petitioner was held guilty of all the said: charges. 
In the second show cause notice, the petitioner specifically stated 

that he was completely innocent and he had no knowledge what- 
soever that the excavation of the khal in question was not to be 
done by his department but some other department of the Govern- 
ment was entrusted to do the said job. Jn the said long representation 
showing cause, the petitioner pointed out various irregularities committed 

by the Inquiring Officer and submitted that under such circumstances the 
inquiry report should not be accepted at all and the petitioner should be 
exonerated from all the charges levelled aganist him unjustly and without 
any reasonable basis. It however, appears that the Disciplinary Authority 
ultimately did not pass an order of dismissal against the petitioner but on 

the basis of the recommendation made by the Public Service Commission 
of the State passed the impugned order of compulsory retirement of the 

petitioner from service and as aforesaid, in the instant Rule the said order 
of compulsory retirment is under challenge. 

3. Mr. Saktinath Mukherjee, the learned Counsel appearing 
for the petitioner contended that it would be quite apparent and evi- 
dent from the inquiry report that a joint and common trial was held in 
respect of the petitioner along with the said two other Government 
Officers. But such joint trial was completely without jurisdiction. Mr. 
Mukherjee contended that the disciplinary proceeding was initiated 
under the ( ivil Services (Classification, Control and Appeal) Rules, 1930 
and there was no provisions under the said Civil Services (Classification, 
Control and Appeal) Rules 1930 for such joint or common and analogous 
trial and as such, the entire proceeding before the Inquiring Officer 
was without jurisdiction and no action was permissible, on the basis of 
such inquiry réport. Mr. Mukherjee contended that the chargesheet, anne- 
xure ‘D’ to the writ petition refers to the old rules and as aforesaid, 
there was no provision for joint trial in the said Civil Services (Clas- 
sification, Control and Appeal) Rules, 1930. Mr. Mukherjee next 
contended that during the continuance of the departmental proceeding, 
the West Bengal Civil Services (Classification, Control] and Appeal) Rules 
1971 came into force with effect from Ist of May, 1971 and the 
departmental proceeding against the petitioner continued upto 10th of: 
November, 1971. Mr. Mukherjee submitted that in view of the provisions 
of Rule 9, particularly, the proviso to the said rule read with rule 25(1) 
including proviso to clause (B) of the West Bengal Civil Services (Classifj- 
cation, Control and Appeal) Rules, 1971 the said 1971 Rules will apply 
to the departmental proceeding pending at the commencement of the 
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said Civil Services (Classification, Control and Appeal) Rules, 1971 and 
Mr. Mukherjee fairly conceded that under such circumstances it was 
quite open to the respondents to obtain sanction either from the 
Governor or from any other authority referred to in the proviso to Rule 
9 of the said Classification Control and Appeal Rules 1971 for com- 
mon proceeding against the petitioner along with other delinquent 
officers. Mr. Mukherjee contznded that admittedly in the instant case 
no such permission or sanction was obtained either from the Governor 
or from the prescribed authority for a common trial of the petitioner along 
with the said two other delinquent officers and as such, the inquiry pro- 
ceeding was vitiated. Mr. Mukherjze further contended that it will appear 
from the inquiry report itself that at the desire of the petitioner and other 
delinquent officers and for the convenience of the parties the inquiry 
proceeding was held analogously so far as the petitioner and the said 
two other delinquent officers were concerned. Mr. Mukherjee conten- 
ded that there cannot be estoppel against the Statuteand even assuming 
that the petitioner agreed for such analogous trial there was no occa- 
sion on, the part of the Inquiring Officer to proceed with a joint trial or 
a common trial without the sanction obtained from the Governor or 
any other authority referred to in the 1971 rules. Mr. Mukherjee 
further contended that on the face of the report of the Inquiring Officer 
it appears that the petitioner at the most desired for an analogous trial 
but the joint and/or common trial was not desired by the petitioner. Mr. 
Mukherjee contended that the jurisdiction of the Inquiring Officer in a 
departmental proceeding depended on the provisions of the said Classi- 
fication Control and Appeal Rules, 1971 and no jurisdiction in 
contravention of the said Rules can be conferred on the Inquiring officer 
by any consent ofthe parties. For this contention, Mr. Mukherjee 
referred to the decision made in the case of (1) Union of India v. 
Prem Chand reported in 1973 (2) Services Law Report 344. In the 
said decision Rule 1710 of the Discipline and Appeal Rules for the 
Railway servant was under consideration and it was-held in the said 
decision that there was inherent lack of jurisdiction in the joint Board 
of Inquiry and no amount of acquisance or consent of the parties can 
confer jurisdiction on it which such Board of Inquiry did not possess. 
The Rajasthan High Court further held in the said decision that in 
such circumstances, the participation of the plaintiff in the inquiry will 
not preclude the plaintiff from challenging the jurisdiction of the Board 
- of Inquiry. 

4° Mr, Government Pleader, appearing for the respondents, how- 
ever, contended that there was no joint or common trial in the instant 
case. The learned Government Pleader fairly conceded that if a joint 
and/or common trial was held then under the provisions of the West 
Bengal Civil Services (Classification, Control and Appeal) Rules, 197! a 
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sanction fromthe authority referred to inthe said Rules was required 
to be taken. But the learned Government Pleader contended that the 
facts and circumstances being common, an analogous trial was held 
in respect of all the three officers by consent of the parties and for the 
convenience of the parties. Such analogous trial, in the aforesaid facts 
ani circumstances, was not made in breach of any statutory rule, and 
no exception can be taken in respect of such analogous departmental 
proceeding held in the instant case. Mr. Government Pleader further 
contended that as there was no statutory breach, the petitioner is also 
estopped from challenging the legality of such analogous trial in view 
of the fact that he consented for such analogous trial and had also 
participated in such trial. i 
5. The learned Government Pleader also contended in this connec- 
tion that even ifthe findings in respect of one or two of the charges 
levelled against a delinquent officer are invalid for breach of statutory rules 
relating to departmental enquiry proceeding and/or for violation of the 
principles of natural justice, there should not be any interference by the 
writ court against the penalty imposed on the delinquent officer if the 
penalty in question could have been passed on the basis of other findings 
validly made in respect of the remaining charge or charges. For this 
proposition, the learned Government Pleader referred to a decision of the 
Supreme Court made in the case of (2) State of Orissa v. Bidya Bhusan 
Mahapatra, reported in AIR 1963 SC 779 and another decision of the Sup- 
reme Court made in the cas? of (3) Railways Board, New Delhi y. Niranjan 
” Singh, reported in AIR 1969 SC page 967. It was held in Bidya Bhusan 
Mahapatra’s case that the reasons which induced the punishing authority, 
if there had been an inquiry consistent with the prescribed rules are not 
justiceable. It was also held that if the order of dismissal may be suppor- 
ted on any finding as to substantial misdeamenour on which the punish- 
ment can be lawfully imposed, it is not for the court to consider whether 
the grounds alone would have weighed w,th the authority in dismissing the 
public servant. It was held that the court has no jurisdiction if the findin- 
gs of the enquiry officer or Tribunal prima facie makes out a case of misdea- 
menour to direct the authority to reconsider the order because in respect 
of some of the findings but not all there had been some illegality. ` It was 
also held in Niranjan Singh's case that if the order of removal could be 
lawfully passed on sustainable charge, it is not for the court to consider 
whether that ground alone would have weighed with the authority in 
imposing the punishment in question. The aforesaid contention of the 
learned Government Pleader is therefore of substance and accordingly it is 
necessary to examine as to whether the penalty in question coulfl have been 
passed on any of the sustainable charges. If the penalty imposed against 
the petitioner is permissible in law on the basis of the findings validly made 
in respect of any of the charges, it is immaterial if the findings made in 
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respect of some other charges had been vitiated because of violation of 
any statutory law relating to enquiry proceeding and/or violation of the 
principles of natural justice. 

6. Mr. Mukherjee however contended that it was not a case of analo- 
gous trial but as a matter of fact, a common and/or joint trial was held so 
far as the petitioner and the said other two delinquent officers were concerned 
and the statements and/or records relating to other two offices were freely 
relied on by the Inquiring: Officer for the purpose of making his findirg in 
respect of each of the charges levelled against the petitioner. Mr. Mukher- 
jee contended that the statements made by the other delinquent officers 
were relied on against the petitioner for basing the findings in respect of 
each of the charges although the said other celinquent officers were not 
eited as witnesses against the petitioner and they also did not depose 
against the petitioner and the petitioner was also neither supplied with the 
copies of their statements nor was he given any opportunity to examine 
the said persons. Mr. Mukherjee contended that in the facts and cir- 
cumstances of tue case, it cannot be contended that there was an analogous 
trial and there had not been any breach of the statutory provisions of 
the principles of natural justice. Mr. Mukherjee contended that the find- 
igns made in respect of all the three charges were vitiated and as such the 
penalty could not have been imposed on the basis of any of the sustain- 

able charges. 

7. So far as the charge No. 1 is concerned, Mr. Mukherjee referred 
to paragraph 14 of the inquiry report and contended that the defence cases 
of all the said three delinquent officers were taken into consideration by 
the Inquiring Officer for the purpose of making his finding relating to 
charge No. 1 levelled against the petitioner. Mr. Mukherjee a!so referred to 

paragraph 16 of the inquiry report and stated that the last ten lines of the said 
paragraph 16 will undoubtedly point out that a joint assessment was made 
by the Inquiring Officer in respect of all the three officers. Mr. Mukherjee 
also-drew the attention of the Court to paragraph 18 of the inquiry report 
wherein also the reference of the petitioner and his subordinate officers 
namely, the other delinquents was made. Mr. Mukherjee also referred to 
paragraph 56 of the inquiry report and stated that the statement of the 
other delinquent officer, namely, Shri Ashutosh Mukherjee was relied on 
by the Inquiring Officer for making his finding against the petitioner rela- 
ting to charge No. 1. Mr. Mukherjee drew the attention of the Court to 
, the statement contained in the inquiry report in paragraph 56 to the 
following effect ; 
“Sixthly, the discrepancies in the defences advanced by the three 
’ officers proceeded against, also point to the conclusion that the defences 
are not bona fide.” 
it was further held in the said paragraph 56 that : 
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“Sri Chatterjee’s statement as to the alleged engagement of contrac- 
tor Lakshman Bhuiyan runs directly counter to what Shri Mukherjee the 
Asstt. Engineer, says in his written statement of defence, Ext. 26- 
In the same way the Sectional Officer Shri Ghatak’s statement, Ext. 27 
goes against Shri Mukherjee’s very materially on this particular 
point.” 

8. Mr. Mukherjee contended that it is thus quite apparent and 
evident that even the written statements filed by the other- delinquent 
officers were freely relied on by the Inquiring Officer for the purpose of 
making finding against the petitioner so far as charge No. 1 is concerned 
and by no stretch of imagination it can be contended that it was not a 
case of joint trial but it was just a case of independent trial held agairst 
each of the three officers analogously by the consent of partiesand for 
the convenience of the parties. Mr. Mukherjee also referred to paragraph 
58 of the inquiry report wherein it was held : 

“For sucha batch of officers to stoop down to dishonesty and 
deceit for private gains and personal agrandisement is bnt appropriate, 
and hence their hydra-headed defences themselves constitute yet 
another circumstances, anda strong circumstances at that, against 
them all, both individually and collectively”. 

9. Mr. Mukherjee also drew the attention of the Court to paragr- 
aph 62 of the inquiry report and submitted that it will appear from the 
said paragraph that all the three officers were considered jointly by the 
Inquiring Officer and on such consideration it was held that “between the 
three officers charged, and perhaps in collusion with contractor, Laks- 
hman Ch. Bhuiyan who was more or less a namelender, the illegal actions 
were taken by all the said officers.” Mr. Mukherjee also strongly relied 
on the statements contained in paragraph 64 of the sa report wherein 
it was held to the following effect : 

“The circumstances stated above which are common, to all, the 
three cases before me, leave no, room for doubt that they are incom-" 
patible with the innocence of any of the officers of the I & W. Deptt. 
with whom we are concerned in these proceedings, and also incapable 
of explanation upon any other reasonable hypothesis than that of their 
complicity in the offences charged, both individually collectively. I 
say this because the cumulative effect of the circumstances appearing 
as a whole against them all, is, illustrative of their close partnership 
in the matter of misappropriating Govt, money to the extent of, Rs. 
9,000/- approximately. In other words there is in this group of ‘cases 
a chain of evidence so far complete as not to leave any reasenable 
gronnd for a conclusion consistent with their innocence.” ® 

10. Mr. Mukherjee submitted that it will thus be quite clear that 
the Inquiring Officer asssssed facts against the petitioner relating to 
charge No. 1 on the basis of the statements made by the other delinquent 
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officers and also on te basis of the complicity of the other officers and 
it cannot be contended that there was no joint trial and or common trial 
so far as charge No. 1 is concerned. So far as charge No. 2 against the 
petitioner is concerned. Mr. Mukherjee submitted that from paragrapb 
67 of the inquiry report it will appear that the Inquiring Officer also 
considered the cases of the other delinquent officers and made a common 
fiading against all of them. Mr. Mukherjee contended that such rolling 
up of evidences and rolled up consideration of the ces2s of all the delin- 
quent officers vitiated the inquiry proceeding and no action could be taken 
on the basis of such inquiry report. Mr. Mukherjee referred to para- 
graph 67 of the inquiry report ani drew the attention of the Court to the 
statement made in tae said paragraph to the effect : 


“We have again got it from the Sectional Officer, Shri Ghatak, 
that the work contemplated by Ext. 13 could be completed just in 18 
days’ time ani that he is not in a position to say as to why the Execu- 
tive Engineer extended the time for execution of the said work upto 
16.5.68.” 
There is also statement in the said paragraph to the following effect : 
“Now it is acmitted by Shri Mukherjee, the Asstt. Engineer as 
he then was, that he received a copy of the said letter only on 
2.4.68. But strangely, the work concerned was finis‘ied’according to 
the defence, by contractor Lakshman Ch. Bhuiyan even before 24.3.68. 


The explanation offered by Shri Chatterjee, as we have already 
seen, is unacceptable.” 


Mr. Mukherjee also referred to the statement made in paragraph 67 of 
the inquiry report wherein it was held : 

“Suffice it to say, the defence of Shri Chatterjee, Shri Mukherjee 
and Shri Ghatak onthe above point and the evidence given by each 
thereon, bristle with contradictions, that are simply irreconcileable.” 

il. Referring to the said paragraph 67 Mr. Mukherjee contended 
that even in respect of charge No.2 the inquiring Officer proceeded 
against the petitioner on the basis of the statements made by other delin- 
quent officers and the entire proceeding was conducted in such a manner 
as if there was a joint and or common trial and the contention of the 
learned Government Pleader that taere was no joint and or common 
trial in the departmental inquiries against the three officers but all 
` the three cases were independently inquired into but for the conveni- 
ence of the parties and with the consent of the parties the said 
three inquiries were held analogously should not be accepted. So 
far as charge No. 3 is concerned. Mr. Mukherjee also submitted that 
relating to charge No. 3 the Inquiring Officer also rolled up the cases of all 
the three delinquent officers for the purpose of making his finding against 
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the petitioner. Mr. Mukherjee referred to paragraph 71 of the inquiry 
report wherein it was held :— 

“Evidence as to these ingredients of a conspiracy are ingrained in 
the instant group of cases, and hence, I have no hesitation in saying 
that the principles of section 120A, LP.C. and also of Section 10 of 
the Evidence Act are applicable to the facts and circumstances 
proved against the three officers proceeded against departmentally 
before this commission.” 

Mr. Mukherjee also referred to paragraph 72 of the inquiry report wherein 
it was held to the following effect :— 

“In the above view of the matter, the evidence and the circu- 
mstances proved by the prosecution, as we have seen earlier, lead 
to the inevitable conclusion that Shri Chatterjee in combination with 
his two subordinate officers stooped to dishonesty and succeeded in 
defrauding the Govt. of roughly Rs. 9000/- without executing the work 
which they fraudulently professed to.” 

Mr. Mukherjee, contended that in the aforesaid facts and circumstances of 
the case it cannot be contended by any stretch of imagination that there 
was no joint and/or common trial in respect of the petitioner and the said 
two other delinquent officers but all the said delinquent officers were tried 
independently but such independent inquiries against each of them were 
only held analogously for the sake of convenience and by consent of par- 
ties as sought to be contended by the learned Government Pleader, 

12. After giving my anxious consideration to the respective subm- 
issions made by the learned Counsel appearing for the parties, it appears 
to me that the Inquiring Officer, asa matter of fact, made a joint and/or 
common trial in respect of all the delinquent officers and it cannot be 

_ contended that the case of each of the delinquent officer was dealt with 
independently although all the three departmental enquiries were .made 
analogously as sought to be contended by the learned Government Pleader. 
The evidences and/or the statements made by each of the delinquent 
officers were freely used against the other delinquent officers, including the 
petitioner, for the purpose of making finding in respect of each of the three 
charges levelled against the petitioner. In such circumstances, Mr. 
Mukherjee is right in contending that the joint and or commos trial was 
held admittedly, without any sanction from the Governor and/or any 
other appropriate authority referred to in the said Classification Control 
and Appeal Rules, 1971 and in view of violation of the statutory provisions 
concerning a joint ór common trial. such joint and/or common trial was 
illegal. Iam also.of the view that the petitioner was highly prejudiced 
by such joint and/or common’ trial because the statements of the other 
delinquent officers were relied on against the- petitioner without giving 
the petitioner. any opportunity to-examine the said delinquent officers 
and to controvert-the statements -made by them relating to, the charges. 
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levelled against them in the separate departmental proceedings initiated 
against them. 

13. In- view of the aforesaid facts, it is quite evident that the inquiry 
report in respect of all the said charges is not maintainable in law and 
actions taken on the basis of such inquiry report, namely, issue of a second 
show-cause notice and the passing of the impugned order of compulsory 
retirement, are also not maintainable and the Rule must succeed on that 
score alone. 

14. Mr. Mukherjee lastly contended that in any event, the impugned 
order of punishment cannot be sustained in law in view of the fact that 
there was no application of mind by the punishing authority Mr. Mukher- 
jee contended that it will appear from the order of punishment passed 
against the petitioner that the punishing authority only mechanically stated 
that on consideration of the representation made by the petitioner and 
the finding made by the Inquiring Officer and considering the recommen- 
dation made by Public Service Commission, the impugned order of puni- 
shment was passed by the punishing authority. Mr. Mukherjee contended 
that there was no real consideration in the case but there was only a show 
of consideration by the mere use of the expression “considered”. Mr. 
Mukherjee further contended that in the answer to the second show cause 
notice, the petitioner pointed out in detail the irregularities committed by 
the Inquiring Officer and it was also stated by the petitioner that how on 
pure surmise and conjecture certain findings were made although no evi- 
dence or proof was given by the department concerned. The punishing 
authority was legally bound to consider the said contentions of the peti- 
tioner made in his representation in answer to the second show cause 
notice and by mere mechanical disposal of such représentation without 
application of mind, it cannot be held that there had been substantial 
compliance with the mandatory requirements of consideration of such 
representation of the delinquent officer by the punishing authority. Mr. 
Mukherjee contended that it is now well-settled that even at the second 
show cause stage, it is open to the delinquent officer not only to show 
cause against the punishment proposed but also to plead total innocence. 
For this contention Mr. Mukherjee referred to the decision of the Supreme 
Court,made in the case of (4) State of Assam & another v. Bimal Kumar 

Pandit, reported in AIR (1963) SC 1612. It was held in the said decision 
` that there is no doubt that in response to this notice, the public officer 
is entitled to show cause not only against the action proposed to be taken 
against him, but also against the validity or the correctness of the findings 
recosded by the enquiring officer and provisionally accepted by the dis- 
missing avfthority. In other words, the second opportunity enables the 
public officer to cover the entire ground. 

15. Asa proposition of law, no exception can be taken to Mr. 
Mukherjee’s contention that the punishing authority must apply his mind 


. 
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to the facts and circumstances of the case and materials on record before 
issuing a second show cause notice and the punishing authority should also 
take into consideration the materials on record and the representation of 
the delinquent officer in answer to second show cause notice proposing 
punishment and such consideration must be realand nota mere show of 
consideration. It may however be noted in this connection that there is 
no fixed criteria for such consideration and whether there has been real 
consideration or not of all the relevant materials by the punishing autho- 
tity, is to be ascertained from the facts and circumstances of each case. 


16. The learned Government Pleader, followed by Mr. Samarjit 
Gupta, however, fairly conceded that the punishing authority should 
apply his mind and consider the representation made by the delinquent 
officer. But, the learned Counsel for the State respondent submitted, 
that in the instant case there has been application of mind and it cannot 
be contended that there was only mechnical refere-ce of the charges 
levelled against the petitioner and the finding made by the Inquiring 
Officer. The learned Government Counsel also submitted that it was 
not correct to allege that there was only a show of consideration but there 
was no real consideration of the facts and circumstances of the case by 
the punishing authority. Mr. Samarjit Gupta the learned Counsel 
appearing with the learned Government Pleader further contended that the 
punishing authority initially proposed to impose a punishment of dis- 
missal in the second show-cause notice but after considering the repre- 
sentation of delinquent officer and also considering the recommendations 
of the Public Service Commission the proposed punishment in the 
second show-cause notice was not ultimately passed by the punishing 
authority but instead of proposed punishinent of dismissal, an order of 
compulsory retirement was passed. It isthus apparent that there was 
a clear application of mind by the punishing authority and it cannot be 
contended that there was no real consideration but only a show of 
consideration. The ledrned Government Counsel, contended that it is 
not necessary to state in so many words that after considering the 
representation of the delinquent’ officer,. the proposed punishment in 
the second show-cause notice was ‘not considered just and proper. 
The very fact that a different punishment was ultimately imposed will 
establish the fact that the punishing authority adverted to the facts and 
circumstances of the- case and passed the impugned order of 
punishment. In this connexion, the learned Government Pleader also 
referred’to the decision of the Supreme Court made in the case of (5) 
Barium Chemicals v. A. J. Rana, reported in AIR (1972) SC page sof and 
also the decision of the Supreme Court made in the case of (6) 
Divisonal Personnel Officer South-Eastern Railway v. T. R. Challappan, 
reported in AIR 1975 SC page 2216. In‘the aforesaid decision the 
meaning and -import of the expression “consider” were discussed by 
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the Susreme Court and relying on the said two decisions the learned 
Government Pleader contended that the pun'shing authority asa matter 
of fact, adverted to the facts and circumstances of the case and the 
representation made by the petitioner and as the punishing authority 
really concurred with the finding of the Inquiring Officer and also the 
recomm2ndation of the Public Service Commission, the punishing authority 
did not set out the reasons in detail and in such circumstances the detailed 
reasons are also required to be given. In my view, there is substance in 
the contention of the learned Couns2] appearing for the State in this 
regard. In the’facts and circumstances of the case, it cannot be contended 
that the punishing authority really did not take into consideration the repr- 
esentation of the petitioner and or the finding made by Inquiring Officer 
and the recommendation given by the Public Service Commission. The 
impugned order is undoubtedly very cryptic and the reasons have not been 
specifically given but in the special facts and circumstances of the case. [ 
am of the view that the punishing authority adverted to the facts and 
circumstances of the case and based his finding on consideration of the 
materials on record. It may be pointed out, in this connection that there 
was a lot of controversy over the fact as to whether the impugned order is 
liable to be struck down also on the ground that the opinion of the Public 
Service Commission since obtained before issue of the second show-cause 
notice was not disclosed to the petitioner, thereby depriving him to make 
proper representation. It was contended on behalf of the petitioner that 
when the punishing authority obtained the view of the Public Service 
Commission before issuing the second show-cause notice, such view of 
the Public Service Commission should have been disclosed to the petitio- 
ner so that the petitioner was in a position to make proper representation 
and could dealalso with the views expressed by the Public Service 
Commission which obviously influenced the punishing authority in the 
matter of issuing the second show-cause notice. As a matter of fact, at 
one stage, the learned Government Pleader fairly conceded before this 
Court that as the view of the Public Service Commission was not disclosed 
to the petitioner, the petitioner may be given a further chance to show 
cause against the second show cause notice after service of the report 
of the publfc service Commission and the punishing authority may take 
appropriate action in accordance with law on consideration of such 
representation to the second show cause notice. Mr. Samarjit Gupta 
the learñed Counsel appearing with the Jearned Government 
Pleader, however subsegently contended that from the materials 
on record it tmnspires that the Public Service Commission was not 
really consulted before issue of the second show cause notice and as 
such there was no occasion to supply the views of the Public Service 
Commission along with the second show cause notice. He submitted that 
the aforesaid concession was made by the learned Government Pleader on 
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misconception of facts and the records clearly established that the ‘Public 
Service. Commission’s view was taken only on one occasion and that also 
after the issue of the second show cause notice. Mr. Mukherjee, the 
learned Counsel appearing for the petitioner however, pointed out that 
there was a specific statement made in the affidavit-in-reply on behalf of 
the respondent No. 1.in the application for vacating the interim order of 
injunction passed in this Rule to the effect that the advice of the Public 
Sevice Commission, West Bengal was sought for and other formalities 
were gone through before issuing the second show cause notice and as such 
it was not possible to issue the said notice before 7th February, 1975. 
Mr. Mukherjee contended that in view of such specific statement made in 
the affidavit-in-reply affirmed by a responsible officer of the rank of a 
Deputy Secretary to the Government of West Bengal, it cannot be con- 
tended that the advice of the Public Service Commission was not taken before 
issue of the second show cause notice. Mr. Mukherjee contended that it 
is precisely for such statement in the said affidavit that the learned Govern- 
ment Pleader fairly. conceded that the impugned order: should be quashed 
and the petitioner should be given an opportunity to show cause afresh 
after service on the petitioner of the said advice given by the Public Service 
Commission and only therea‘ter the punishing authority will proceed in’ 
accordance with law. There is force in this contention of Mr. Mukherjee 
and in view of such specific and categorical statement made in the affidavit- 
in reply by a responsible officer of the rank of a Deputy Secretary to the 
Government of West Bengal and in the absence of any other affidavit to 
the contrary it will not be-proper to proceed at this stage on the footing 
that no advice of the Public Service Commission was. taken before issue of 
the second show cause notice.. But in view of my specific finding that the 
inquiry proceeding itself was vitiated because of the said joint trial held by 
the Inquiring Officer in breach of statutory Rule and also for serious pre- 
judice caused to the petitioner for violation of the principles of natural 
justice as indicated hereinbefore, the contention as to whether the advice 
of the Public Service Commission was obtained before or after the second 
show ce eee is only of academic importance. 

17. In the circumstances, this Rule is made absolute. But I make 
no order as to.costs. I, however, expressly make it clear that fhe autho- 
rities concerned will be at liberty to proceed afresh against the petitioner 
on the basis of the charge-sheet issued against the petitioner in accordance 
with law. E 

k P. R. 6 i (3 
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[ CRIMINAL REVISIONAL JURISDICTION ] - 
_ Before Mr. Justice A. N. Banerjee 
Decision: August 9, 1978 
Santimoy Mukherjee ae was ase Petitioner 
i Versus i 

Sm. Nilima Mukherjee and another ae .. Opposite parties* 

Code of Criminal Procedure 1973, section 125— Claim for mainten- 
ance under, whether maintainable during the pendency of a suit for 
Divorce under section 13 of the Hindu Marriage Act, 1955 and irrespective 
of the fact as to whether aclaim for alimony has been made in such 
matrimonial suit. 

The husband filed a suit for Divorce under section 13 of the Hindu 
Marriage Actin which the wife had already filed an application for 
alimony pendentelite during the pendency of which the wife filed a 
petition for, maintenance under section 125 of the Code of Criminal 
Procedure 1973 in the Court of the Chief Judicial Magistrate, Purulia. 
The learned Magistrate’s order granting maintenance has been impugned 
in the instant Rule, 

HELD: Irrespective of the fact ef pendency of a proceeding for 
Divorce and despite the fact of pendency of an application for alimony pende- 
atelite in such matrimonial proceeding, a claim for maintenance under sec- 
tion 125 of the Code of Criminal Procedure is maintainable. 
Mrs. Mukti Moitra es is for Petitioner 
Mrs, Sukiran Biswas sy for Opposite parties 

The judgment of the Court was as follows :— 

This Rule is directed against. an order dated 20.1.78 passed by 
the learned Chief Judicial Magistrate, Purulia in a proceeding under 
Section 125 of the Code of Criminal Procedure 1973. The learned Magis- 
trate allowed maintenance at the rate of Rs. 100/- per month to’ the 
opposite party No. 1, and Rs. 30 per month to the opposite party No. 2, 
who is a minor. - ` 

2. Admittedly the parties were married dode to Hindu rites 
and admittedly a son was born out of such wedlock. There is no dispute 
to the fact that at present the husband and the wife are living separately. 
The wife is living with her son. > The learned magistrate found that the 
husband though possessed of sufficient means had refused and or 
- neglected to maintain the wifeand the minor son and that the wife’ 
was unable to maintain herself. After recording such findings the 
learned Magistrate proceeded to discuss the financial condition of the parties 
and on a consfderation of such condition he allowed the maintenance at 
rate as stated above. 

3. Mrs. Mukti Moitra, learned Advocate appearing for the 
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petitioner husband, took threefold objzctions. Her first objection was 
that Since the husband had already filed a Matrimonial suit for Divorce 
against the opposite party wife on the ground of adultery and desertion and 
Since thie wife had not made any p-ayer for alimony pe2ndestelite she was 
not entitled to claim maiatenance in a separate proceeding under section 
125 of the Code of Criminal Procedure. Her second objection was that 
during the pendency of this Rule the wife filed an application for alimony 
Pendentelite in the Matrimonial suit and that as such her claim for main- 
tenance in the proceeding under section 125 of the Code should be 
disallowed, Her third objection was that the learned Magistrate had not 
considered the evidence of the wife herself namely that she was some how 
maintaining herself indicating thereby that it is not the case that she 
was unable to maintain hersef. Her last point was that inany event the 
quantum of maintenance as assessed by the learned Mag’strate is much too 
excessive and disproportionate to the income of the petitioner. 


E 4. Mrs. _Sukiron Biswas, learned Advocate appearing for the 

Wife opposite party supported the case of the learned Magistrate. 

Having heard the learned Advocates of the respective parties and on a 
consideration cf the materials before me I see not much substance in the 

first four objections raised by Mrs. Moitra. It may be that a matrimonial 

suit for Divorce is pending. But that dose not prevent the wife from 

claiming maitenance in a proceeding under section 125 of the Code of 
Criminal Procedure no matter whether she has claimed or not any alimony 
pendentelite in the matrimonial proceeding. { am further of the view 
that the learned Magistrate was justified in finding that the wife opposite 
party was not in a position to maintain herself. It may be that the wife 
in her evidence stated that she was somehow maintaining herself. But 

her evidence and that of her brother as well, make it abundantly clear that 

she is living on the charity of her brother. There can be thus no manner 

of doubt that she is unable to maintain herself. On the question of 
refusal and the neglect to miintain her, Mrs. Moitra has not said anything. 

Now coming to the question of the quantum of maintenance, I am of the 

view that having regard to the status of the parties and the financial con- 

dition of the husband, ends of justice would be sufficiently met if the order 

of the learned Magistrate is modified to this extent only, namely that the 
opposite party wife will get maintenance at the rate of Rs. 70/- per -month 

and that the order of the learned Magistrate will become effective from the 

, date of tlie passing of the order that is to say 20.1.78. With the abot mo- 

difications of the impugned order of the learned magistrate, the Rule is’ 
disposed of, e 


S. P. M. 
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{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil K. Sen and Mr. Justice 
B. C. Chakralarti 
Decision: November 20, 1978 
Banshi Dhar Chakravorty a oe Appellant 
Versus 

Sri Nemai & ors. = ... Respondents* 

Shebaitship right, Whether alienable— Adverse possession, 

C. and B., two brothers executed a Deed of Endowment on October 
3, 1929 whereby they dedicated suit properties in favour of their ancestral 
deity, appointed themselves as shebaits during their life time and directed 
that on their death their respective heirs in succession would be the 
shebaits. On death of C. his interest devolved upon plaintiff and on his 
brother’s son, defendant No. 1. B’s interest devolved on his sons, 
defendants No. 2,3 and 4. According to the turn of worship agreed 
upon by the parties, plaintiff and defendant No. 1 had pala for 15 
days in a month. By a registered Deed of gift dated April 6, 1948, 
plaintiff made a gift of his shebaiti in favour of defendant No. 1. In 
1962 on the allegation that the defendant No. 1 was ousting and obstruc- 
ting the plaintiff in performing seva puja of the deity, plaintiff insti- 
tuted a suit for injunction. Defendant No. 1 contested the suit and 
impleaded the Deed of gift and claimed exclusive right of shebaitship. 
Both the courts below held that the Deed of gift was valid and dismissed 
the suit. They took the view that the gift of shebaitship was valid as it 
was not for any pecuniary benefit and was made in the interest of the 
deity. Plaintiff then preferred the second appeal to High Court, where 
the Judge held that shebaitship being inalienable in law, defendant No. F 
acquired no right, title or interest in law by the said gift, he decreed 
the plaintiff’s suit for injunction, Defendant No. 1 then preferred the appeal 
under cl. 15 of the Letters Patent and contended (1) that the alienation 
was valid, being renunciation in favour ofa shebait and not for any 
pecuniary benefit of the transferor, and (2) that defendent No. 1 acquired 
a valid title to shebaiti right by adverse possession. 

HELD: The alienation of shebaitship was valid as the transfer was not 
for any pecuniary benefit and was in favour of the successor of the holder of 
office. The impugned transfer may also be upheld though not asa transfer 
but as surrender in favour of the next heir. Shebaitship is not a mere 


. office but itis property as well, Though the document may fail in law, 


the defendant No.1 having come into possession in his own right and 
s having , enjoyed the property as such for long over 12 years must be held. 
to ha ve acqyired title by adverse possession. The appeal is allowed. 
Cases referred to :— 
(1) Nerode Mohini v. Sibdas, YLR 36 Cal 975 
*L. P. A. No. 17 of 1975. 
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(2) Nagendra Nath v. Rabindra, 1LR 53 Cal. 132 

(3) Baneswar y. Anath, AIR 1951 Cal. 480 

(4) Ramratan vy. Bajranglal, AIR 1978 SC 1393 

(5) Monohar v. Bhupendra, ILR 60 Cal. 432 

(6) . Padma Vithoba v. Mad. Multani, ATR 1973 SC 70 

(7) Palani Bala vy. Kalipada, 54 CWN 960 

(8) Gnanasambanda Pandara Sunnadhi v. Velu Pandaram, LR 271A 69 


Ranjit Kumar Banerjee, Aditya Narayan Roy and 
Amiya Narayan Mukherjee oes for appellant 
Monomohan Mukherjee and Gouri Prasad M akhiri ... for respondents 


The judgment of the Court was as follows-:— 


Sen, J.: This appeal under clause 15 of the Letters Patent is dire- 
cted against the judgment and decree dated June 24, 1974, passed by N. C. 
Mukherji, J. in Second Appeal No. 2459 of 1965. This appeal arises out 
of a suit for injunction which was dismissed concurrently by the two ' 
‘courts below but was decreed by our learned brother N. C. Mukherji, J. 
by the judgment and decree under appeal. The facts which led to the 
suit may be stated briefly as follows :— 


2. Two brothers Chandi Charan and Baladeb dedicated the suit 
properties in favour of their ancestral deity Sree Sree Sitala Debi Thakur- 
ani by a Deed of Endowment dated October 3, 1929. By the endowment 
they appointed themselves to be the Shebaits during their lifetime and it 
was further provided that on their death their respective heirs in succession 
would be the Shebaits. The endowment incorporated the usual restriction 
that the Shebaits for the time being would carry on the Devseva of the deity 
and would manage and use the suit property for the said purpose but would 
not be entitled to transfer the same in any manner or use it as their personal 
property. Chandi Charan being dead it is not in dispute, his interest in 
Shebaiti devolved upon the plaintiff Nemai and his brother’s son defendant 
No. 1, Bansidhar. Baladev’s interest had devolved on defendant Nos. 2 
to 4his sons. The existing Shebaits were carrying on Devseva according 
to Palas agreed between them and there is no dispute that between the 
plaintiff and defendant No. 1 each of them was carrying on Seva Pua for 
15 days in a month which fell in their allotment. By a registered Deed 

` of Gift dated April 6, 1948 the plaintiff Nemai made a gift of his Shebaiti 
in favour of his brother’s son Bansidhar, the defendant No. 1. He did so 
as is evident from the recital in the deed on the ground that as he was 
doing the business of oil engine repairing work which led him te go to 
different places frequently he was unable to perform the Sev& Puja of the 
deity Sree Sree Sitala Debi Thakurani. The deed further recited that in 
future there is no hope or expectation that he shall be able to perform 
his duty asa Shebait and since the donee, his nephew was performing 
the Seva Puja of the deity devoutly, attentively and whole-heartedly and 
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according to Hindu rites, for the benefit of the deity the Shebaiti- should 
be gifted in his favour. 


3. On November 8, .1962, totally suppressing the said gift in favour 
of defendant No. 1, the plaintiff Nemai instituted the suit out of which 
the present appeal arises upon an allegation that while the plaintiff was 
carrying on the Seva Puja jointly with the defendant No. 1 in the Pala 
allotted to them, defendant No. 1 since 17th Kartick, 1369 B. S. threatened 
to oust him from the Office of Shebait and to obstruct him to perform 
the Seva Puja of the deity. On this simple allegation, he instituted a suit 
for injunction restraining the defendant No. 1from doing so. 


4. Defendant No.1 in contesting the said suit filed a written state- 
ment pleading the gift dated April 6, 1948, as above in his favour and 
further pleading that by virtue of the said gift he had been performing and 
enjoying the Shebaiti Pala allotted to him and the plaintiff since April 
1948. Defendant No. 1 thus claimed exclusive right to the Pala allotted 
in favour of the plaintiff and the defendant No. 1. On the written 
statement so filed, the plaint was amended and the plaintiff pleaded the 
gift to be fictitious, illegal and fraudulent. He further pleaded that the 
said gift was never acted upon. By an additional written statement filed 
on behalf of the defendant No. 1, such a claim was strongly controverted. 


5. Evidence being led, both the courts below concurrently found 
that the plaintiff Nemai had executed a Deed of Gift dated April 6, 1948, 
voluntarily and there was no fraud or coercion in the matter of execution 
of said Deed in favour of defendant No. 1. It was also found that the 
defendant No. 1 came into possession of the Shebaiti in the Pala allotted 
in favour of the plaintiff and defendant No.1 by virtue of such a 
. Gift since April 1948. On the question of legality the two courts below 
took the view that though Shebaiti is. not ordinarily alienable in law but 
nonetheless the gift in question is valid as it was not for any pecuniary 
benefit and was made in favour of a co-Shebait standing in the line of 
succession and suffering from no disqualification regarding the performa- 
nce of the duty and that the same was made in the interest of the deity. 
The two courts thus upheld the gift in favour of the defendant No. 1 and 
dismissed the plaintiff’s suit for injunction. The plaintiff Nemai preferred / 
the abovg second appeal. In disposing of the second appeal our learned 
brother Mukharji, J. however, took the view that though the Deed of Gift 
was duly executed and registered in favour of defendant No.1 voluntarily 
and without any coercion or fraud yet Shebaiti being inalienable in law, 
. defendant No. 1 acquired no right, title and interest in law by the said 
gift. Pn that view, our learned brother set aside the concurrent decisions 
of the two c8urts below and decreed the plaintiffs suit for injunction. 
Hence, the present appeal under clause 15 of the Letters Patent. 


6. Mr. Banerji appearing in support of this appeal has raised two 
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points. In the first place, Mr. Banerji has contended that our learned 
brother Mukherji, J. failed to take into consideration the fact that though 
Shebaiti is not ordinarily alienable yet an alienation which constitutes, as 
in the present case, renunciation of the Shebaiti in favour of a Co-Shebait 
standing in the line of succession, such a transfer is not invalid if it is 
made not for any pecuniary benefit of the transferor. Secondly it has been 
contended by Mr. Banerji that Shebaiti being itself a property when the 
defendant No. 1 by virtue of the gift came to possess and enjoy the said 
Shebaiti since 1948, he must be deemed to have acquired a valid title there- 
to by adverse possession even if the Deed must fail on the ground that it 
is nota valid transaction in law. Both the points thus raised by Mr. 
Banerji has strongly been controverted by Mr. Mukherji who is appearing 
for the plaintiff/respondent in this appeal. 

7. We have carefully considered both the points raised by Mr. 
Banerji and in our view there is ample substance in the contentions so 
raised by Mr. Banerji. In our view, our learned brother Mukherji, J. was 
following the settled principle that Shebaiti though heritable lacks the other 
incidence of proprietory right, namely, the capacity of being freely trans- 
ferred by a person in whom it is vested. The said principle is obviously 
based on the fact that the personal proprietory interest which a Shebait 
has ‘got is ancillary and inseverable from his duties asa ministrant of the 
deity and the manager of its temporalities : as the personal interest cannot 
be detached from the duties, the transfer of Shebaitship would mean 
delegation of the duties of the transferor which would not only be-contrary 
to the expressed intentions of the founder but would contravene the very 
policy of law (See-Dr. B. K. Mukherjee on Hindu Law of Religious and 
Charitable Trust, Ist Edition, Page 228). Though such is the 
ordinary principle, certain exceptions have been recognised by 
judicial decisions. Though as has been rightly pointed out by the 
learned judge in the courts below there is no uniformity amongst 
the courts in respect of the extent of such exceptions it is almost well 
settled that all the High Courts have upheld such an alienation 
where the transfer is not for any pecuniary benefit and the transfer 
is in favour of the successor of the holder of the office who makes the 
transfer. Such a transfer is upheld for the reason that the samə consti- 
tutes renunciation in favour of the next heir and such surrender of 
Shebaitship does not offend either the intention of the founder or the 
general policy of Hindu Law. It appears to us that our learned brother 
Mukherji, J. did not consider the impugned transfer from this aspect - 
and did not come to any conclusion as to whether the same fan be 
upheld though not asa transfer but asa surrender in favour of the next 
heir. 

8. Mr. Mukherji appearing for the plaintiff/respondent has conten- 
ded that the two courts below upheld the gift not on the ground that it 
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really constitutes renunciation in favour of the next heir but as a transfer 
in favour of a co-Shebait standing in the line of succession who suffers 
no disqualification regarding the performance of his duties and that the 
transfer is beneficial to the interest of the deity. The Courts below have 
strongly relied on an earlier decision of this court in the case of (1) 
Nerode Mohini v. Sibdas, ILR 36 Calcutta 975. It appears to us that the 
transfer impugned in the present case stands practically in the same posi- 
tion as the one upheld as valid in the above decision of this court. But 
according to Mr. Mukherji, a transfer in favour of a co-Shebait only 
because he isa co-Shebait or that he stands in the line of succession 
does not render the transfer valid since such a transfer remainsa transfer 
not recognised by Hindu Law. Moreover, according to Mr. Mukherji 
whether the transfer is for the benefit of the deity or not is wholly incons- 
equential. Ofcourse, the view expressed by this court in the above 
decision was critically reviewed by Page, J. in the case of (2) Nagendra 
Nath v. Rabindra, ILR 53 Calcutta 132 and Dasgupta, J. (as His Lordship 
then was) in the case of (3) Baneswar v. Anath, AIR 1951 Calcutta 490. 
It would, however, be pertinent to refer to a very recent decision of the 
Supreme Court throwing some light over the disputed principle. In the 
case of (4) Ramratan v. Bajranglal, AIR 1978 SC 1393 it was observed : 
“Shebaiti being held to be a property, in (5) Angurbala Mullick v. Deba- 
brata Mullick, 1951 SCR 1125, this Court recognised the right of a family 
to succeed to the religious Office of Shebaitship. This hereditary office 
of Shebaitship is traceable to old Hindu text and is a recognised concept 
of traditional Hindu Law. It appears to be heritable and partable in the 
strict sense that it is enjoyed by the heirs of equal degree by turn and 
transferable by gift subject to the limitation that it may not pass toa 
non-Hindu. On principles of morality and propriety sale of the office of 
Shebaitship is not favoured.” If a transfer by gift subject to the limits 
indicated by the Supreme Court is permissible in law certainly Mr. Banerji 
can rightly contend that the impugned transfer in the persent case cannot 
be held to be in any way invalid. That apart, even accepting the con- 
tention of Mr. Mukherji, in our view the impugned transfer may be uphold 
though not as a transfer but as a surrender in favour of the next heir. 
Such a teansaction has been upheld uniformly by all the High Courts though 
the Bombay High Court appears to have extended the principle to upheld 
a transfer in favour of any one standing in the line of succession’ of 
_ Shebaits. In the present case, as it appears, the plaintiff and the defen- 
- dant No. 1 inherited the Shebaiti from Chandi Charan. While they were 
jointly Snjoyipg the office as such Shebaits, the plaintiff executed the gift 
in favour of defendant No. 1, his brother’s son. It was so executed in the 
year 1948 and the evidence adduced in the present case do not show that 
at the date of the transfer any one else stood in the position of next 
heir other than the defendant No. 1, the brother’s son of the plaintiff. 
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Such being the position, we cannot but uphold the transfer asa valid one 
since though the transfer. thay not be upheld as a transfer it can very well 
be upheld as a renunciation in favour of the next heir. In our view, our 


learned brother Mukherjee, J. failed to take into consideration this aspect 
of the case altcgether. 


9. So far as the second point raised by Mr. Banerji is concerned, 
it appear to us that there is ample substance therein also. The Full 
Bench decision of this court in the case of (6) Monohar v. Bhupendra ILR 
60 Calcutta 432 having been approved by the privy Council as also by 
the Supreme Court it is now well settled that Shebaitship is not mere 
office, it is property as well. On the facts of the persent case it is well 
established that the defendant No.1 came into possession of such a 
property as early as in April 1948, by virtue of a gift by. the plaintiff in 
his favour and that so far as the Pala in their favour is concerned, had 
been exclusively enjoyed and possessed by defendant No.1 for all these 
. years. Though the document may fail in law, the defendant No. 1 having 
come into possession in his own rights and having enjoyed the property 
as such for long over 12 years, must be held to have acquired title by 
adverse possession (7) See- Padma Vithoba v. Md. Multani, AIR 1973 SC 
70. That one can acquire title to the hereditary office of Shebaitship 
by adverse possession is now well recognised, See (8) Palani Bala v. Kali- 
_pada, 54 CWN 960 and (9) Gnanasambanda Pundara Sunnadhi v. Velu 
Pandaram, LR 27 IA 69 at page 77. 


10. For the reasons given, both the points raised by Mr. Banerji 
succeed. The appeal is accordingly allowed. The judgment and decree 
passed by N. C. Mukherji, J. are set aside and those of the trial court are 

- restored. There will be no order for costs in this appeal. Appellant may 
' be discharged frora the security. 
Chakrabarti, J. : I agree. 


P. R. a ———— 
[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
` Decision November, 10, 1978 . 
Biswanath Bandapadhyay ao ve .. Appellant 
Versus . 
Sm. Purnamoni Dassi and another neg ... Respondents*. 


Possessory title—In the assumed character of owner, Whether valid 
against all except the legal owner—Suit by 2 person in prio possession—: 
Whether maintainable against a wrongdoer—Prior possession— Whether 
a sufficient title against a wrongdoer in an action for ejectment. 


*Appeal from Appellate Decree no. 1602 of 1970. 
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The legal owners of the disputed plot abandoned the plot and the 
plaintiffs were in peaceful possession of the said plots for more than twelve 
years and filed a suit for restraining the defendants for interferring with the 
plaintiff’s possession. The suit was dismissed by the trial court but decreed 
by the lower appellate Court. The point for consideration inthe second 
appeal was whether the suit was maintainable by the plaintiffs. 

HELD: Between a wrongdoer and a prior possessor, prior possession 
of the plaintiff in ay action for ejectment is sufficient title against all but the 
true owner and the defendant is not entitled to question the maintainability 
of the suit on the ground that the title and right to possession are in a third 
person. 


Cases referred to :— 
(1) Nair Service Society Ltd. v. K, C. Alexander and anr., AIR 1968 
SC 1165 
(2) Perry v. Clissold, 1907 AC 73 
(3) Somenath v. Dr. S. P. Raju, AIR 1970 SC 846 


Monomohan Mukherjee and Gauri Prasad Mukherjee... for Appellant 
R. L. Tarafdar and Roma Prasad Tarafdar ‘ds ... for Respondents 


The judgment of the Court was as follows :— 


This is an appeal by the defendant against a judgment of reversal. 

2. According to the plaintiffs respondents’ case, the suit land situate 
in Mouja Patsimulia, P.S. Bongaon, 24-Parganas and recorded in R.S. 
Khatian No. 467, Dag 220/745 measuring 73 decimals with jama of Rs. 
2.75 belonged to Kachhimuddin Molla and Abu Taleb Molla in raiyati 
interest. In Chaitra 1356 B.S., this property was exchanged for the 
properties of the plaintiffs in the then East Pakistan. But to communal 
disturbances, the transaction was done in haste and no formal deed was 
entered into between the parties. The land valued at Rs. 100/- had 
since then been in possession of the plaintiffs who had been cultivating 
the same without interruption for long over twelve years, thereby acquiring, 
in addition, title thereto by statutory right. The plaintiffs duly informed 
the Settlement Officer of the R.S. Settlement operations about their poss- 
ession of the land on basis of exchange and were assured that their names 
would be duly recorded. Accordingly they went on possessing the land 
taking no further steps. The plaintiffs came to learn that in respect of the 
said jama, the defendant’s name was erroneously recorded for about 2/3rd 
‘ share With the plaintiffs’ names in the balance separately for about 1/6th 
* share each. This recording was erroneous, without basis and illegal, as 
the defendan® never had any right, title or interest or possession in the 
suit land. As the defendant had been threatening dispossession since 
April 3, 1965, the plaintiffs instituted the suit on May 19, 1965 praying for 
a declaration of their title to the suit land and for injunction restraining the 
defendant from interferring with their possession thereof. 
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3. The suit was contested by the defendant who in his written state- 
ment denied the alleged exchange and its legality without any registered 
document as required in law and also the plaintiffs’ alleged possession 
thereof. It was said that the raiyats Kachhimuddin and Abu Taleb aban- 
doned for good the land in the latter part of 1355 B.S. without making 
any arrangement for rent when the landlords entered on the holding and 
orally settled the same to the defendant from the beginning of 1356 B. S 
On acceptance of selami at a jama of Rs. 2.75 only. Since then the defen- 
dant had been in possession thereof on payment of rent to the landlords and 
on vesting to the State of West Bengal. During Settlement operations, the 
plaintiffs taking advantage of non-receipt of dakhila from a co-sharer land- 
lord fraudulently got their names recorded in respect of 19 decimals of land 
of the said dag. Thereafter by amicable arrangement, at the mediation 
of local respectable persons, the defendant had been in possession and 
cultivating 54 decimals of the eastern portion of the dag for long over 
twelve years on payment of rent to the State of West Bengal while the 
remaining area came into possession of the plaintiffs. The plaintiffs suit 
should accordingly be dismissed. 


4. In the trial on evidence, the learned Munsif held that there could 
be no presumption of correctness of the settlement recofd in view of the 
challenge made by both parties, and further that in absence of a regis- 
tered deed the plaintiff could acquire no title to the suit land on the 
alleged exchange. The plaintiffs case of exchange or possession on oral 
evidence was disbelieved in absence of any rent receipt from the landlords 
or mutation of their names during 1356 to 1361 B. S. when there was vest- 
ing of the superior interest. Even the oral ¢vidence of the P. Ws. it was 
held was inconsistant with the plaintiffs’ case of alleged possession 
since 1356 B.S. as the erstwhile owners, according to such evidence, 
left for Pakistan in 1359 B. S., so that there could be no exchange in 1356 
B. S. On the above findings the suit was dismissed. 


5. Before the appellate court, the plaintiffs relied on the acquisition 
of title. not on exchange in absence of any registered instrument, but on 
their possession for long over twelve years adversely to the real owners. 
The learned Judge found that there was sufficient acceptable evidence to 
show that the plaintiffs had been in possession of the suit property since 
Chaitra 1356 B. S. while there was no evidence of abandonment by former 
raiyats or of the enrty by landlords or of the possession by the defendant 


in support of defence. It was further held that the suit for declaration’ 


of title on basis of possession was maintainable against all exeept the 
rightful owner. It was also held on evidence that the plainfiffs had been 
in adverse possession of the Jand for the statutory period and were entit- 
led to protection particularly against the defendant. The appeal was 
accordingly allowed and the suit was decreed in part, restraining the 
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defendant permanently from causing any disturbance in the plaintiffs’ po- 
ssession of the suit land. The present appeal is against this decision. 


6. It is not necessary for us to consider if the plaintiffs could acq- 
uire title on basis of the alleged exchange without any registered document 
in support, as before the appellate court the plaintiffs gave up heir untena- 
ble case of acquisition of title by exchange not evidenced by any registered 
document as required by section 26C of the Bengal. Tenancy Act, 1885. 
The plaintiffs claimed their right to the reliefs claimed, which has been 
upheld by the appellate court, on basis of their title to the suit lands 
acquired by adverse possession since Chaitra 1356 B.S. against all over 
the statutory period. Even if the assertion of adverse title was not 
against the owners, could the plaintiffs in possession of the suit lands 
assert their, possessory title against all interference except by the right- 
ful owners ?, The appellate court held that the plaintiffs were entitled to 
such right on the finding that the plaintiffs had been in possession of 
the suit land at the time of such interference. 

7. The appellate court disbelieved the defence case of abandonment 
of the suit land by the recorded raiyats and of fresh settlement thereof to 
the defendant on entry by them’ thereafter discarding the rent receipts by 
-the erstwhile landlords as not genuine. The appellate court also acce- 
pted the plaintiffs’ case of possession of the suit land since about the 
time of alleged exchange. These findings are findirgs of fact not liable to 
be ‘interfered with in a second appeal and no grounds have been established 
in this court to interfere with those as being based on inadmissible evide- 
nce or without evidence or otherwise. The same is the position in regard 
to rent receipts Exts. A and Al., found, as already stated, to be not 
genuine on scrutiny. The rent receipts granted by the State (A2-A6) were 
merely in terms of the Record of Rights which, by themselves do not 
confer any title and according to defence were erroneous, though the 
plaintiffs also did not state why they did not possess any rent receipts 
while claiming payment of rent. 

8. The defence case of abandonment was held by the appellate 
court as not proved and, it appears, no evidence of notice as required 
under Sub-section 2 of Section 87 of the Act was produced. In fact, 
the hand of the co-sharer landlord Sibapada, who happened to bea cousin 
of the defendant and supported his case as the only other witness of 
-defence, could be fcund in Ext. Al and A6 as being the person deposi- 
ting the fent which was obviously no business of his. 

9, &he point for consideration now is about the maintainability 
of the suit with® reference to the relief for injunction from interference 
with the plaintiffs’ possession of the suit land in the context of their 
possession thereof as found by the appellate Court. As has been noted 
jn the case of (1) Nair Service Society Lid v. K. C. Alexander and another. 
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AIR 1968 SC 1165, the Supreme Court quoted with approval the following 
proposition of law laid down in (2) Perry v. Clissold, 1907 AC 73. 

“It cannot be disputed thata person in possessions of land in 
the assumed character of owner and exercising peaceably the ordinary 
rights of ownership has perfectly good title against all the world but 
the rightful owner. And if the rightful owner does not come forward 
and assert his title by the process of law within the period prescribed 
by the provisions of the statute of limitation applicable to in the case, 
his right for ever is extinguished, and the possessory owner acquires 
absolute title.” ` 

Following the above principle, it was held in (3) Somnath v. Dr. S. P. 
Raju, AIR 1970 SC 846, that between a wrongdoer and the prior possessor, 
prior possession of the plaintiff in an action for ejectment is sufficient 
title against all but the true owner and the wrongdoer cannot successfully 
resist the suit by showing that the title and right to possession are in a 
third person. 

10. The suit by the plaintiffs in the instant case is for an injunction 
against a wrongdoer, as found by the appellate Court not against the 
defendant as an agent of the rightful owner or tenant while the case of 
the defendants tenancy had been rejected by the appellate court. The 
relief claimed is for restraining such defendant as a trespasser from interfer- 
ing with the plaintiffs’ prior possession. The suit, in the light of the 
propositions of law indicated above is thus maintainable in law. The . 
plaintiffs were rightly held entitled to such injunction against the defendant 
except the true owner, as the former tenant or their landlords now the 
State unless their title is perfected by adverse possession which is not 
the case before us. 

11. The appeal accordingly fails and is dismissed with costs. 


P. R. 
{ ORIGINAL CIVIL JURISDICTION } 
Before Mr. Justice Sabyasachi Mukharji 
Decision August 31, 1978 Š 
Sitaram Rice Mills it Sis : ...Petitioner 
Versus 
Union of India N a Respondent” 


Arbitration Act (1 of 1940), sec. 20— Filing of arbitration Spremeni : 
— Jurisdiction of Court. 

Petitioner made an application under sec. 20 of the a ete 
Act. 1940 to file an arbitration agreement in the High Court at Calcutta. 
In the contract between the parties there was an arbitration clause of the 

* Special Case no. 8 of 1978. 
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widest amplitude. Clause 20(3) of the contract provided that the court 
of the place from where the acceptance of the tender was issued should 
alone have jurisdiction to decide any dispute in respect of the contract, 
Acceptance of tender was issued from New Delhi. Part of cause of action 
arose in Calcutta and Delhi. 

HELD: Under sec. 20 of the Arbitration Act, 1940 before an arbi- 
tration agreement can be directed to be filed, the court must come to the 
conclusion that dispute has arisen to which the agreement relates. If the 
parties have chosen to go to a court having jurisdiction to decide whether 
a dispute has arisen in respect of the contract, then the parties must be 
made to abide by the said bargain. Parties cannot confer jurisdiction on 
courts not having such jurisdiction nor cun they oust the jurisdiction of a 
competent court. But the parties are competent to bargain that out of 
courts having jurisdiction one would be preferred to the others. In the 
instant case, parties have chosen to go to the place from where the accep- 
tance of the tender was issued in respect of all disputes arising out of and 
in respect of the contract. One of the main conditions under sec. 20 of the 
Act is to adjudicate that there is a dispute arising out of and in respect of 
the contract by the court and that court alone should have jurisdiction. The 
application is dismissed. 

Cases referred to :— 

(1) Nazir Chand Mabijan & Anr. v. Union of India, AIR 1967 SC 990 

(2) M/s. Parbhat General Agencies v. Union of India, 1971 (1) SCR 
79 : AIR 1971 SC 2298 À 

(3) M/s. Dhanrajamal Govindram y. M/s. Shamji Kalidas & Co, 
AIR 1961 SC 1885 

(4) Marcandy Prasad Radha Krishna Prasad Pyt. Ltd. v. Union of 

' India, (Suit No. 12 of 1974) judgment delivered on 12.9.75 

(5) Hindusthan Laminators v. F. C. I. (Calcutta Division) 

(special suit No. 25 of 1977, judgment delivered on 14.9.77) 

(6) Hakum Chand v. Gamon (India; Ltd., AIR 1971 SC 740 

(7) S.C. Mallick v, Union of india, AIR 1972 Delhi 211 

(8) Sampatram Damani v. Toshiba Anand Lamps (Special Suit No. 

12 of 1976) 
(9) The Electrical Manufacturing Co. Ltd. v. Crompton Engineering Co. 
(Madras) Ltd. AIR 1974 Mad. 261 

B. K. Bachawat and Pinaki Ghose eis aus ...for petitioner 
. T. K. Basu and Dipak Basu `.. for respondent 

The judgment of the Court was as roll: — 
This is an application under Sec. 20 of the Arbitration Act, 1940. 
The arbitratior® clause is contained in Clause 24 of the contract of the 
tender. The said clause has been set out in extenso in paragraph 9 of the 
petition. It is of the widest amplitude and it covers any questions, dis- 
putes or differences arising under those conditions or the special conditions 
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of contract or in connection with the contract except certain specially 
exempted matters. Claus: 20(3) of the conditions of contract reads as 
follows : . ; 
“Jurisdiction of Courts - The courts of the place from where the _ 
. acceptance of tender has been issued shall alone have jurisdiction to 
decide any dispute arising out of or in respect of the contract.” 

2. On behalf of the petitioner, it was contended that there was no 
averment that the Delhi High Court or the Delhi Court has jurisdiction 
to entertain this dispute and there was no averment that any part of the 
cause of action has arisen within the jurisdiction of the Delhi Court. 1, 
am, however, unable to accept this contention because paragraph 31 of . 
the affidavit-in-opposition clearly alleges that the acceptance of the tender : 
was issued from New Delhi which is outside the jurisdiction of this Court, 
Therefore, the position appears to be that a part of cause of action in 
respect of this contract had arisen both at Calcutta and as well as at 
Delhi. The question is, what is the effect of the aforesaid clause, viz. 
Clause 20(3) of the Arbitration agreement set out hereinbefore. Under 
Sec. 20 ofthe Arbitration Act, 1940, before an arbitration agreement 
can be directed to be filed, the Court must come to a.conclusion that the, . 
dispute has arisen to which the agreement relates. Therefore, there must 
be an adjudication ora finding that disputes or differences to which the 
agreement relates have arisen. That is a condition precedent under sub-` 
section (1) of Sec. 20 of the Arbitration Act, 1940 before directing the 
filing of the arbitration agreement. This clause, viz. Clause 20 (3) binds 
the party to go to the forum of that court, that is to say, the place from 
where the acceptance of tender has been issued. 

3. On behalf of the petitioner, it was, however, argued that the choice 
was only in respect of any dispute arising out of or in respect 
of the contract. It was submitted that a dispute as to whether a 
contract should be filed under Sec. 20 ofthe Arbitration Act, 1940 is 
nota dispute arising out of or in respect of the contract. Iam unable to 
accept this position because, as I have mentioned before, the first con- 
dition required to be fulfilled under Sec. 20 is that there is a dispute 
arising out of or in respect of the agreement. Therefore, that will be'a 
decision on the question whether there is a dispute arising out of or in res- 
pect of the contract. If the parties have chosen to go to a Court having 
jurisdiction to decide whether a dispute has arisen out of or in respect 
of. the contract then in the absence of any special circumstancts, the - 
parties must be made to abide by the said bargain. The princigles are” 
well settled. The parties cannot confer jurisdiction on Cousts not having - 
such jurisdiction nor the parties can oust the jurisdiction of a competent | 
Court. But the parties are competent to bargain that out of Courts.. 
having jurisdiction one would be preferred to the others. If such is the | 
bargain then the Court would normally hold the parties to that bargain. 
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4. On behalf of the petitioner, it was -contended on the basis of 
the observations of the Supreme Court in the case (1) Nazir Chand’ 
Mahajan & anr. v. Union of India, AIR 1957 SC 990 at p. 993 that section. 
20 of the Arbitration Act was merely for the purpose of affectuating the 
arbitration agreement. Reliance was also placed on certain observa-' 
tions of the Supreme Court in the case of (2) M/s. Parbhat General 
Agencies v. Union of India, 1971 (1) SCR 79 : AIR 1971 SC 2298 for the 
proposition that Sec. 20 of the Arbitration Act was merely a machinery 
provision. Also reliance was placed on the observations of the Supreme 
Court in the case of (3) M/s. Daanrajamal Gobindaram v. M/s. Shamji 
Kalidas & Co.. AIR 1961 SC 1285 atp. 1293-94 in aid of the propo- 
sition that Sec, 20 only involved some ministerial act. Some of these 
aspects of the matter were considered very exhaustively by Mr. Justice 
Salil Kr. Roy Chowdhury in the case of (4) Marcandy Prasad Radha 
Krishna Prasad Pvt. Ltd. vy. Union of India (Suit No. 12 of 1975) judg- 
ment delivered on 12th September, 1975 where his Lordship came to 
the conclusion in view of the clause under that contract that disputes as 
to the filing of the arbitration agreement under Sec. 20 were not disputes 
arising out of or in respect of the contract. I had also in the case of 
(5) Hindusthan Laminators v. F. C. I. {Calcutta Division) (Special Suit 
No. 25 of 1977) judgment delivered on 14 September, 1977 to consider 
this aspect of the matter. But, there, I felt bound by the ratio of the 
decision of the Supreme Court in the case of (6) Hakum Singh v. Gammon, 
(India) Limited, AIR 1971 SC 740 and came to the conclusion that 
clause like present clause 20(3) of the contract binds the parties to the 
forum they have chosen even in respect of an application under Sec, - 20 
of the Arbitration Act. In my opinion, the said ratio would have 
application in the instant case also. As I have noticed that this view is” 
in consonance with the view of the Delhi High Court in the case of (7) 
S.C. Malik v. Union of India, AIR 1972 Delhi.211 and also the observa- 
tions of this Court in the case of (8) Sampat Ram Damani y. Toshiba 
Anand Lamps (Special Suit no. 12 of 1976) and the decision in the case 
of (9) The Electrical Manufacturing Co. Lid. Calcutta & Anr. v. The 
Cremption Engincering Co. (Madras) Ltd. AIR 1974 Madras 261. 

5. “In that view of the matter and in view of the condition, as I 
have noted, I am of the opinion that the parties.have chosen to go to the 
place from where the acceptance of tender was issued in respect of all 
- disputes arising out of and in respect of contract and one of the main 
“conditigns under Section 20 is to adjudicate that there isa dispute 
arising out of or in respect of the contract by the court and that court 
alone should have jurisdiction because there are no special circumstance ' 
as such, which would: incline not to compel the parties to stick to that 
bargain. In that view of the matter I am unable to direct the filing of 
the arbitration agreement in this court. 
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6. This application, therefore, fails and is accordingly dismissed. 
This order, however, will not prevent .the petitioner from making any 
appropriate application to the appropriate Court for filing of the arbitra- 
tion agreement. : 

7. In view of the facts and circumstances of this case the parties 
will pay and bear their own costs. 


8. There will, however, bea stay of the operation of this order for 
a fortnight. 


S. P. M. 


{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukharji 
Decision,: August 16, 1978 


Daughters of the Cross & others Ss i Petitioners 
Versus 
State of West Bengal & others Se ... Respondents* 


Constitution of India—Art. 30—Scope of the right of a religious ~ 
minority to administer educational institution of its choice limits of re- 
gulatory power of Government—Termination of service of a teacher by the 
Governing Body of school established by a religious minerity—If Govern- 
ment can interfere with such disciplinary measure and direct reinstatement 
of the teacher -Whether dearness allowance paid to the school by the Gover- 
nment can be stopped by the Government for non-compliance with Govern- 
ment’s direction for reinstatement —Whether Government can supersede 
the Governing Body and appoiat an Administrator over the School. 

St. Agnes Government School, Howrah was established and is admi- 
nistered bya Roman Catholic religious congregation named “Daughters 
of the Cross”. The administration of the school is vested in a Governing 
Body constituted according to the rules of the Canon law which governed 
the congregation. The school recieved grants from the State Government 
by way of dearness allowance for the teachers. The service of one of the 
teachers was terminated by the Governing Body as a disciplinary measure. 
The teacher concerned made a representation to the State Government 
protesting against the action of the Governing Body in terminating her 
service. The State Government afier making an enquiry directed the 
Governing Body to reinstate the teacher. On the refusal of the Govern- 
ing Body to comply, the Directer of Public Instruction issued a° show 
cause notice to the Governing Body to show cause why the dgarness ` 
allowance paid to the school by the Government should notebe stopped ` 
and why the recognition accorded to the school should not be withdrawn 
for non-compliance with the Goveynment’s direction for reinstatement of 

*Watter No, 234 of 1978 
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the teacher. Thereafter, the Government decided to stop payment of 
dearness allowance to the school. Lastly, the Government appointed an 
Administrator to take over the administration of the School. The above 
orders and decisions of the State Government were challenged by the 
“Daughters of the Cross” by a Writ petition and a Rule was issued. The 
petitioner contended that the Governing Body of the School was constituted 
in accordance with the rules of the Canon Law by which they were 
governed as a religious congregation and that, interference by the Govern- 
ment with the disciplinary action taken against the said teacher contra- 
vened the petitioners’ fundamental right to administer the school under 
Article 30 of the Constitution and that the same infirmity attached to the 
other orders and decisions of the State Government in respect of the school. 
It was contended on behalf of the State Government inter alia that the 
Governing Body of the schoo! was not constituted according to law and 
that the appointment of the Administrator and the other orders were ofa 
regulatory character intended to ensure, proper administration of the 
school by the religious minority and as such were not in derogation of the 
constitutional rights of the petitioners. 

HELD: (1) The pétitioners as a religious minority were governed 
by the Canon Law and as the Governing Body of the School was constituted 
in accordance with the rules of the Canon Law, It must be held that the 
Governing Body was lawfully constituted (2) The petitioners had a funda- 
mental right under Art. 30 of the Constitution to administer the school even 
though the school was open for admission of students belonging to other’ 
communities, (3) The right to take disciplinary action against a teacher 
is a right pertaining to management of the school and is an exclusive right 
of the minority community whose school it was and could not be interfered 
with by the Government. (4) A distinction has to be observed between the 
right of the Government to take regulatory measures for ensuring proper 
administration of an educational institution of a religious minority and inter- 
ference.with the religious minority’s right to administer the school and that 
in the instant case the Government had overstepped the line. (5) The 
Government cannot do indirectly what it cannot do directly under the law 
and that the refusal of the Governing Body of the School to reinstate the 
teacher could not be a valid justification for stoppage of dearness allowance 
to the school by the Government. The Rule should, therefore, be made 
absolute. i ` 

Cases referred to :— 

{1} Ram Jawaya v. State of Punjab, AIR 1955 SC 549 

(2) efn rë Kerala Education Bill, AIR 1958 SC 956 

-(3) Sidhr®jbhai v. State of Gujarat, AIR 1963 SC 540 

{4) W; Proost y. State of Bihar, AIR 1969 SC 465 

(5)° State of Kerala v. Mother Provincial, AIR 1970 SC 2079 

(6) D. AVV, College. Bhatinda v, Stare of Punjab, AIR 1971 SC 1731 
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(7) St. Xavier's College v. State of Gujrat, AIR 1974 SC 1389 

(8) G. F. Collegé Shahjahanpur v. Agra University, AIR 1975 SC 1821 

(9) St. Joseph's School v. Ravi Sankar, AIR 1976 Allahabad 390 
Subrata Roychowdhury, Jatin Ghosh, P. K. Guha, R. N. 


Jhunjhunwalla and A. Dasgupta eG ss .. for petitioner 
oe Chatterjee and Nigam Chakravorty Se .. for State 
N. N, Gooptu and Suprokash hoe a Jo D. P.I 


Asoke Banerjee 

The judgment of the Court was as follows :— 

This is an application under Article 226 of the Constitution by 
Daughters of the Cross, a society registered under the West Bengal 
Societies Registration Act, 1961 and 9 others claiming to be President 
and members of the Managing Committee of St. Agnes’s Convent School. 
They challenge the action of the State Government and the Assistant 
Inspector of Anglo indian Schools, West Bengal. One Mrs. Augustine 
who was an erstwhile teacher in the said school has also been made 
respondent as respondent no. 6 to this application. The main ‘challenge . 
in this application centres round the order dated 17th of March, 1978. 
The said order reads as follows : 

“I, Whereas it appears that St. Agnes’s Convent School, 
situated at 1, Kings Road, Howrah, has no Governing Body 
duly constituted in conformity with provisions of Ch. H of the 

Code of Regulations for European (now Anglo Indian) Schools in 
, Bengal (now West Bengal), 1929. And Whereas the said school has 

failed to maintain proper records, to maintain the desired standard of 

discipline and to appoint adequate number of properly qualified teachers. 
Now, ;. therefore, the Government in the f&ducation Dept. is 
pleased to appoint, in the public interest, Shri K. M. Parvat 

Asst. Inspector in Anglo Indian School as tie Administrator 

of the said school to exercise the powers and to perform the 

duties and functions of the governing bcdy and do all such things 
aa may be considered necessary for proper functioning of the said 
school till such time as a Governing Body is duly constituted. 
By Order of the Governor 
Sd. K. P. Banerjee. 

17.3.78 Dy. Secretary to the Govt. 6f W. B” 
Fhe other challenge relates to the orcer of stoppage of payment 
of dearness allowances and the order of reinstatement of Mrs. must 
as a teacher of the said school. 

2. In order to appreciate the contentions and the challenge it is ° 
necessary to refer to certain backgrounds. It’ is stated tgat as early 
as August, 1880 Daughters of the Cross St. Agnes’s Convent School, 
popularly known as St. Agnes’s Convent School, was established at no. 1, 
King’s Road, Howrah, by the congregation of the Daughters of the- 


.. for other respondent 
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Cross which was a religious organisation, composed of members 
professing the Catholic faith. One Sister Maria, Superioress of St. Vin- 
cent’s Home, it is stated on behalf of the petitioners took the initiative 
in establishing the school and the sisters during the initial days at the 
school according to the narration of the petitioners, had to attend the 
school by crossing the river Hooghly by boat. The management of the 
school was entrusted with a Managing Committee nominated by and 
formed under the guidance of the Provincial Superior of the Calcutta 
Province of the Daughters of the Cross. It isthe case of the petitioners 
` that all the—religious congregations including Daughters of the Cross 
professing the Roman Catholic faith are constituted and function accord- 
ing to Canon Law i.e. laws of the Roman Catholic Church. The 
authority over the members of a religious congregation and its various 
institutions of any particular térritory, according to the Canon Law. is 
exercised, according to the petitioners, for the said territory by a superior 
appointed by the Superior General of the whole Congregation. In case 
of religious congregation of the Daughters of the Cross, all the’ members 
of the Congregation, and all its institutions in West Bengal were 
directly under the jurisdiction of the Sister Provincial of Calcutta, 
who used to be appointed for a fixed period by the Superior 
General of the whole Congregation. St. Agnes’s School, Howrah, being 
one of the educational institutions constituted and run by the Daughters of 
the Cross and situated within the jurisdiction of the Sister Provincial of 
Calcutta, the ultimate power of administration of the said school was, 
according to the petitioner vested in the said Sister Provincial. The said 
Sister Provincial in exercise of power and authority vested in her consti- 
tuted the Managing Committee of the school by nominating its members 
and fill up vacancies as may occur due to death or otherwise by nomi- 
nating new members. The said Managing Committee, was according 
to the petitioners, entitled to establish and administer the school in— 
accordance with the direction and supervision of the said Sister Provincial. 
In this’ connection the petitioners have relied upon in this application on 
an affidavit of Lawrance Cardinal Picachy S. J. Roman Catholic Archbi- 
shop of Calcutta. I shall have occasion to refer to the said affidavit later. 
The school is affiliated’ to the Council of Indian School Certificates 
examination. The said Council issues rules and circulars regarding 
syllabus and examination. There are, however, according to the peti- 
tioners no rules framed by the Council for the administration of the 
school. The School was recognised by the then Provincial Government 
of Begal and is still recognised by the Government of West Bengal. The 
Governmen? of Bengal in or about 1929 had framed a code known as 
“Code of Regulation for European Schools in Bengal’ which is now 
known as the “Code of Regulation for European” (now Anglo Indian) 
Schools in Bengal (now West Bengal) 1929. The petitioners state that 
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the St. Agnes’s School is an Anglo Indian School within the meaning of 
the said Code. J would have occasion to refer to the said code later. 
lt does not appear, however, that the said code was framed by the 
~ Government in exercise of any legislative power. According to the 
petitioners the said code contains only administrative instructions. It is 
also necessary to note that the Government of West Bengal has from 
time to time issued various notifications and orders granting aid to the 
high schools in West Bengal. Members of the teaching staff of 
the school like all other recognised schools used to get Rs. 162/- per 
month, clerical staffs used to get Rs. 139.50 per month and Class 1V 
staffs used to get Rs. 138.50 per month as dearness allowances. 


3. The genesis of trouble leading to the present application accor- 
ding to the petitioners is the action taken against one Mrs. Augustine a 
member of the teaching staff of the school. It is stated that on or about 
Ist of January, 1970 a letter was issued appointing Mrs. Augustine as a 
member of the teaching staff of the school on probation for one year. The 
letter of appointment, it is stated, stipulated that probation might be exten- 
ded for another year during which time the agreement might be termina- 
ted with one month’s notice on either side, in default of which one month’s 
salary must be remitted. It further provided that at the end of the said 
period the drawing up of a formal agreement between the teacher of the 
management would be taken up. According to Mrs. Augustine in her 
affidavit in this rule no formal agreement was in fact drawn up. It is 
stated that Daughters of the Cross was registered asa society under the 
West Bengal Societies Registration Act, 1961 inter alia, with the object to 
perform, do all such things as may be deemed necessary or expedient for 
the education of youth, pursuit of science and general defusion of social 
moral, religious and secular knowledge in accordance with the charitable, 
educational, moral and religious principles of the Daughters of the Cross 
hereinafter known as the congregation. This is the first object of the 
society. There were, seven members of the Governing Body and rules 
and regulations have been provided as required under the Societies Regi- 
stration Act, 1961. Only members of the Congregation are eligible to be 
members of the society. ‘Provincial’ has been defined fo mean the member 
of the Congregation appointed Head of the Province of Calcutta. It is 
further provided in the rules of the said registered Society that the Pro- 
vincial for the time being shall be Presicent of the Society and during her 
absence through illness or otherwise such member of the Governing, Body . 
as shall be nominated by the President shall Act as the President of the. 
Society. The rules provided for membership and other ancilljary tnatters. 
The rules also provided for convening of General Meetings which are 
described as Annual General Meetings and Extraordinary General 
Meetings. The businesses to be conducted at the Annual General 
Meetings are also provided and how the proceedings at the General 
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Meetings will be conducted have been stipulated. The rules and 
regulations further stipulate that the Governing Body shall consist 
of the President and not less than six other members of the 
Society who shall be appointed to the Governing Body and may 
be removed therefrom at any time by the President at her 
discretion. The members of the first Governing Body are stipulated 
and it is further provided that any casual vacancy which may 
occur in the Governing Body by reason of resignation or otherwise may 
be filled up by the President. The rules also stipulate the procedure to be 
followed by the Governing Body. The rules and regulation prescribe that 
the management and control of the Society shall be vested in the Govern- 
ing Body who shall be entitled to exercise all such powers and do all such 
acts and things as the Society is authorised to do under the Act. The 
rules and regulations also provide for other ancilliary matters like accounts, 
appointment of auditor etc. 


4. It is stated that on or about 7th of October, 1974 two teachers. 
one Mrs. A. Augustine and another Mrs. Vulson were alleged to have been 
found fighting with each other within the school premises. It is the case 
of the petitioners that on being reported of the said incident the Head 
Teacher of the said school decided on the same day to suspend the said 
two teachers from services of the school on and from 7th of October, 1974 
and requested the Secretary of the school to communicate the said deci- 
sion to the teachers concerned and referred the matter before the Manag-, 
ing Committee. Sister T. Antony, acting as Secretary of the school by 
two separate letters dated 7th of October, 1974 communicated to the 
teachers concerned the said decision. A show cause notice was issued 
' according to the petitioners to Mrs. Augustine as to why her services 
should not be terminated. On the 29th of October, 1974 Mrs. Augu- 
stine replied to the said show cause notice. It is stated on behalf of the 
petitioners that on or about 4th of December, 1974 a two member commi- 
ttee Consisting of Father Verstraeten, President of the Managing Com- 

mittee and one Dr. S.K. Sen, a member of the Managing Committee gave 
a personal hearing to Mrs. Augustine on behalf of the Managing Commi- 
ttee. According to Mrs. Augustine, however, at the relevant time there 
was no froperly constituted Governing Body. On 8th of December. 
1974 the Managing Commitee passed a resolution terminating the 
services of Mrs. Augustine and Mrs. Vulson by offering three months 
. salary in lieu of notices. The said decision of the Managing Committee 
"was communicated to Mrs. Augustine by the letter of the Secretary dated 
9th of Decemper, 1974. On the 17th of December, 1974 Mrs. Augustine 
instead of receiving her due in terms of the letter of termination filed a 
suit being Title Suit No. 180 of 1974 before the learned Fourth Munsif, 
Howrah. On her application the learned Munsif was pleased to pass 
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an ad-interim order of injunction on the same day in the said suit as 
prayed for by her. On the 23rd of December, 1974 the defendants to 
the suit entered appearance. On or about ilth of January, 1975 two 
applications were moved in the said suit on behalf of the defendants, 
one for stay of the operation of the ex-parte order passed on. 17th of 
December, 1974 and the other for vacating or varying the interim order 
dated 17th of December, 1974. The learned Fourth Munsif upon hearing 
the parties was pleased to stay the operation of the order dated 17th of 
December, 1974 and gave directions for filing affidavits in the application 
for injunction as well as the application for variation. On or about 10th 
of June, 1975 after the affidavits were completed the learned Munsif 
by judgment and order was pleased to dismiss the application for 
injunction inter alia holding that the plaintiff has not acquired 
any statutory status, the Code of Regulations of European Schools in 
Bengal have no statutory force. The learned Munsif, further, held that 
the plaintiff has failed to establish that the order of suspension and the 
order of dismissal were prima facie illegal. The learned Munsif also 
came toa finding that the order of suspension was passed by the Head 
Mistress of the school and the same had been communicated to the two 
teachers by the Secretary of the School. The learned Munsif, further, 
held that Mrs. Augustine had been given opportunity to appear before 
a Committee consisting of Rev. Father Verstracton and Dr. S. K. Sen. 
it is stated that on the 7th of July, 1975 Mrs. Augustine preferred an 
‘appeal against the order dated 10th of June, 1975 in respect of rejecting 
her application for temporary injunction. The said appeal was numbered 
as MIS. Appeal No. 109 of 1975. The learned District Judge on her 
application was pleased to pass an ex-parte ad interim order restraining 
the President and the Secretary of the Managing Committee of the school 
from giving effect to the order of termination .and further directed the 
President and the Secretary of the Managing Committee to deposit the 
salary of Mr. Augustine month by month with effect from July, 1975. 
The learned District Judge was further pleased to direct that Mrs. Augus- 
tine should not join the school till the disposal of the appeal. Thereafter 
on or about 14th of August, 1975 Mrs. Augustine moved an application 
under Article 226 of the Constitution before this High Court challenging 
the order of suspension dated 7th of October, 1974. It may be mentio- 
ned here that before the learned Munsif one of the objections raised on 
behalf of the Managing Committee was that according to the Code of 


Regulation ‘for’ European (now Anglo Indian) School in Bengal now West | 


Bengal, 1929 Mrs. Augustine’s right if any was to move the Government 
and notto go to the Court. This factor is being mentioned because 
there is a. contention raised on behalf of the respondents in this 
application-that the petitioners are taking inconsistent attitude in this 
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application. However, in the application dated 14th of August 1975 
referred to hereinbefore the State of West Bengal as well as the Head 
Mistress of the school amongst others were made party respondents. The 
said application was marked as Civil Rule No. 15425(W) of 1975. In 
the said proceedings the members of the Managing Committee, accord- 
ing to the petitioners, for the first time came to know that Mrs. 
Augustine had made a representation to the Government of West 
Bengal in respect of the termination of her services. It must, however 
be mentioned that in the petition a copy of the said representation 
upon which Mrs. Augustine was basing her claim in the application had 
been annexed. Therefore, atleast from that time onward the petitioners 
were aware of the representation made by Mrs. Augustine. On the Ist 
of September, 1976 Appeal No. 109/75 was disposed of by the First 
Additional District Judge who held : 

“that the appeal is dismissed for non-prosecution. The order 

complained of is hereby affirmed.” l 


5. On or about 2nd of September, 1976 the said Civil Rule No. 15425 
(W) of 1975 came up for hearing and was disposed of by Mr. Justice 
M. M. Dutt. In view of the contentions raised in this application it is 
necessary to set out in extenso the order of Mr. Justice M. M. Dutt. 


“The petitioner Mrs. A. Augustine is a teacher of St. Agnes School, 
Howrah. It is not in dispute that the said school is governed by the 
Code of Regulation for European (Anglo-Indian) Schools in Bengal 
(Now West Bengal), 1929. The service of the petitioner was terminated 
by the respondent No. 6 who claims to be Headmistress of the school. 
Against the order of her termination the petitioner has submitted a 
written representation to the Inspector of European Schools, West 
Bengal. In this connection it may be stated that paragraph 4 of 
Chapter III of the said regulations provides as follows: 


“No teacher may be dismissed either summarily or with due notice save 
by the Governing Body who shall in all cases of summary dismissal 
immediately report the fact with full particulars to the Inspector. A 
teacher, who considers himself or herself unjustly dismissed’ shall be 
permitted to make representation to the Inspector of European School 
Beng&l and the Governing Body shall in such case defer final action 
until they shall have received from the Inspector an expression of his 
views”. The petitioner also instituted a suit challenging the order of 
her* termination. The suit is still pending. Strictly speaking due to 
the pendency of the suit, the writ application is not maintainable. But 
Mr. Bosep learned Advocate appearing on behalf of the State of West 
Bengal states that the Government will see that the representation made 
by the petitioner to the Inspector of European Schools is disposed of 
in accordance with law as expeditiously as posssible. The respondent 
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no. 1, the State of ‘West Bengal supports the contention made on 
behalf of the petitioner that the Inspector of European Schools has 
authority to dispose of the representation made by the petitioner and 
that his decision will be binding upon the patties including the school 
authorities. On behalf of the respondent no. 6, the Headmistress, it 
has been argued that no writ application is maintainable for the pur- 
pose of enforcement of the said paragraph 4 of the Regulations as the 
Regulations have no statutory force and that they are mere executive 
instructions. In the suit one of the objections taken on behalf of the 
respondent no. 6 was that, if the petitioner felt aggrieved by the order 
of termination, she could preferan appeal to the Inspector Euro- 
pean Schools. Be that as it may, as the respondent No.1, the State 
of West Bengal, is willing to have the representation made by the 
petitioner disposed of in accordance with law, Ido not think that 
the technical objection to the maintainability of the writ petition will 
Stand in the way of such disposal. 


The State of West Bengal and the respondent no.4 the Deputy 
Director of Public Instruction for Anglo-Indian Schools, are directed 
to see that the representation submitted by the petitioner against the 
order of her termination is disposed of within two months from date 
as suggested by Mr. Bose.” 

6. Itis stated that between 15th of September, 1976 to 2ist of 
September, 1976 the Deputy Director of Public Instructions for Anglo 
landian Schools being respondent no. 2 herein by letters called upon the 
school authorities to appear before him with all necessary papers in con- 
nection with the termination of the services of Mrs. Augustine. It is 
stated that on the 27th of September, 1976, the Secretary of the School 
being petitioner no. 4 herein appeared before the respondent no. 4 on the 
27th of September, 1976. The Secretary was directed to come again with 
all the relevant papers. Itis stated that the Secretary informed the said 
respondent that all the papers had been handed over to the learned advo- 
cate of the school for filing in connection with the pending cases in Howrah 
Court. It is alleged that on or about 7th of January, 1977 the respondent 
no. 4 sent another letter to the school authority to appear before him 
which was replied by the school authorities by a letter dated 13th of 
January, 1977. The school authorities although could not produce the 
papers connected with the termination of the service of Mrs. Augustine 
the Secretary of the school, however forwarded a copy of the order passed 
by the learned Fourth Munsif, Howrah refusing to pass the interim’ order - 
of injunction as prayed for by Mrs. Augustine in the suit filed by her. ° 
On or about 24th of February, 1977 the respondent ne: 4 who is 
Deputy Director of Public Instruction (Anglo Indian School, West Bengal} 
by a letter requested the Secretary of the Governing Body of the school 
to ‘appear before him for hearing along with the relevant papers connected 
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with the termination of the services of Mrs. Augustine including the Minu- 
te Book of the Governing Body on 2nd of March, 1977 at 12-15 p.m. 
It was further stated that in case of non-compliance hearing would be 
taken up ex-parte for expression of views on the matter of termination of 
services of Mrs. Augustine. The Secretary of the school, on or about 2nd 
of March, 1977 in reply to the letter dated 24th of February, 1977 infor- 
med the respondent no. 4 that no copy of the representation made by 
Mrs. Augustine had yet been served upon the institution and as such the 
school authorities were not in a position to submit any effective objection. 
Without prejudice however to the preliminary objection that the decision 
of the Governing Body not being an ex-parte one no appeal lay against 
the said decision, the respondent no. 4 was requested by the petitioners 
to advise Mrs. Augustine to serve a copy of the representation to the school 
authorities. This seems to me to be purposeless because as I have 
mentioned before in the petition filed before the High Court under Article 
226 of the Constitution a copy of such representation had been annexed. 
The said respondent was further requested to stay his hands in the matter 
till acopy of the said representation was served. It is the case of the 
petitioners that the same letter date 22nd of March, 1977 was delivered 
by Peon Book on the same dayand the respondent no. 4 had received it 
before the time fixed for hearing, It is stated that a copy of the said 
letter was also sent by Registered A/D. The said respondent however did 
not send any reply to the said letter. It is the case of the petitioner that 
there is no denial that the letter dated 22nd of March, 1977 was served and 
received by the respondent no. 4 before the time for hearing fixed by him 
on the 22nd of March, 1977. On the 22nd of March, 1977 respondent no. 
4 by a letter forward a copy of the memorandum dated 18th of March, 
1977 containing his views with regard to the termination of the services 
of Mrs. Augustine. The said respondent held, inter alia as follows : 
“considering the fact and circumstances of the case it appears that 
adequate opportunity for self defence was not given to Mrs. Augustine 
before dismissal was ordered.” 
The management does not appear to be fair in their dealings with 
a teacher of the school who had been serving the institution since 
Januasy 1970. In view of the facts of the case I express this view that 
the suspension of Mrs. Augustine followed by dismissal by the school 
management has not been fair and not done strictly according to 
_ Tales.” 
. 7. On or about 29th of March, 1977 the Secretary of the School 
by a lett€r to- the respondent no. 4 acknowledged receipt of his letter dated 
2tst of March, 1977. In that letter complaint was made on behalf of the 
petitioners that no action had been taken to serve upon the institution 
any copy of the representation made before the respondent no.4 by Mrs. 
Augustine. As I have mentioned before strictly and formally that 
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assertion of the petitioners may be correct but the petitioners were aware 
or should have been aware of the representation made by Mrs. Augustine to 
the respondent no. 4 in view of the fact that a copy of the repres2ntation 
had been annexed with the petition under Article 226 of the Constitution 
filed by Mrs. Augustine before the High Court. The petitioners in that 
letter dated 29th of March, 1977, however, contended that an ex-parte view 
had been taken without giving due opportunity to the petitioners as prayed 
for in violation of principles of natural justice. The petitioners further 
contended that the matter was subjudice in a competent Court of Law 
and the case had not been withdrawn from the Howrah Court by Mrs. 
Augustine. The petitioners further stated the matter would be placed 
before the Governing Body of the Institution for necessary direction. It 
is alleged by the petitioners that on or about 4th of April, 1977, 5th of 
April, 1977 and 6th of April 1977 Mrs. Augustine forced her entry into 
the school premises, took the teachers’ attendance register and made an 
entry of her name in the register without the permission of the school 
authorities. She also stayed inside the school premises it was alleged 
throughout the working hours causing disturbance in the normal function 
of the school. On or about 6th of April, 1977 an emergency meeting of the 
Governing Body of the school was held at the School premises to consider 
the memorandum of the Deputy Director of Public Instructions (Anglo-In- 
dian Schools, West Bengal) and the report of what the petitioners described 
.as unseemly conduct of Mrs. Augustine in the school premises on the 
4th, 5th and 6th of April, 1977. It is alleged that between 16th of April, 
1977 and January, 1978, several proceedings were initiated in the Civil 
and Criminal Courts, Howrah in respect of the alleged illegal and forceable 
entry of Mrs. Augustine in the school premises. The school authorities 
filed Title Suit No. 71 of 1977 against Mrs. Augustine and moved an 
application for interim injunction restraining Mrs. Augustine from 
entering into the school premises. No ad-interim order was, however, 
passed and direction for filing affidavits was given and notice to show 
cause was issued. It is further alleged by the petitioners that one Sree Ram- 
anand the Durwan of the school was assaulted by Mrs.Augustine for which 
it was further alleged that he had to be hospitalised in the Howrah General 
Hospital. The said Sree Ramanand filed a criminal case against, Mr. Au- 
gustine under Sections 323/325/503. In the application filed by Mrs. 
Augustine under Section 144 Criminal procedure Code the Executive 
Magistrate, Howrah was pleased to pass an order for status quo,, namely, 
to allow free ingress and egress on 22nd of January, 1978. However, 
upon hearing the parties the said order of status quo was v&cated on 
31st of January, 1978. On 31st of October 1977 the Assistant Inspector 
of Schools, Sree K.M. Parvat, respondent no. 5 by a letter informed the 
Head Mistress of the school that he would be visiting the school on 4th 
November, 1977 for inspection and directed certain records to be kept 
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ready. On the Ist of November, 1977 the Deputy Director of Public 
Instructions by a letter to the Head Mistress of the School informed 
that he had been directed to advise the Head Mistress to re-instate Mrs. 
Augustine in her post as a teacher of the school immediately. The 
Head Mistress was also requested to report to his office immediately about 
the action taken in this regard. On the 4th of November, 1977, respon- 
dent no. 5 the Assistant Inspector: of Anglo Indian Schools visited the 
school. As good deal has been made of the report that he had made, it 
would be necessary to refer to that report which has been annexed to 
the affidavit of Kailash Nath Parvat affirmed on the 4th of April, 1978 
and filed in this proceedings. In the said report after setting out what 
he stated to be rules that recognised and aided Anglo Indian Schools 
were required to follow Sree Parvat stated in his report that there was no 
regular Head Mistress of the School at the time when he visited the school. 
He further stated that Rev. Sr. Anthony could not inform him clearly 
anything about the Governing Body. The acting Head Mistress was 
alleged to have informed respondent no. 5 that the latest date of the recon- 
stitution of the Governing Body given by her was October, 1956. It is, 
further, alleged that the acting Head Mistress could not produce the 
Minute Book of the Governing Body for the last 5 years because the 
same was in the custody of the Howrah Munsif Court IV, since the case 
regarding Mrs. Augustine’s dismissal was pending there. She, however, 
showed to the Inspector a small register which according to her was the 
present Minute Book of the Governing Body. According to the Ins- 
pector in the said Minute Book the resolution of only three meetings’ 
were recorded and the dates of those mzetings were 15th of February, 1976 
7th of April, 1977 and 27th of June, 1977. The names of the members 
of the Governing Body were also indicated to the Inspector. It was 
further indicated that from the Minute Book that names of all the members 
had -been recorded on the dates of the meeting by one person and at the 
end Rev. Fr. Versatraeton has signed. It is alleged that in the Minute 
Book the members of the Governing Body did not seem to have signed 
their presence in the meeting. According to the Inspector meetings of 
the Governing Body were not held regularly and there was a gap of more 
than a year between the two meetings dated 15th of February, 1976 and 
6th of April, 1977. According to the Inspector there should have been at 
least four meetings according to the Code of Regulations for Anglo 
Indian Schools between February, 1976 and April, 1977. The Inspector 
` further, complained that no procedure was followed for reconstitution of 
. the Governing Body According to the Inspector there has been frequent 
change? of the Heads of the school after 1973. In 1974 Rev. Sr. Joseph 
was transferred to St. Joseph’s School, Matigara. She had been the 
Principal and Secretary to the school for quite a long time. After ‘slie 
left, according to the Inspector there was no stability in the post of 
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Principal (Headmistress). The latest Headmistress was Rev. Sr Dorothy 
Andam who was on long sick leave. It was alleged by the Inspector. 
that there was a strong belief among some of the senior teachers of the 
school that Sr. Anthony was responsible for frequent changes of Head- 
mistress and since the reopening of the school after Summer Vacation in 
June; 1977, Rev. Sr. Anthony had assumed charge of the school as 
Acting Headmistress. In the said report the inspector further, interalia, 
stated as follows : 
“As regards the qualification of Rev. Sr. T. Anthony she stated 
on the date of inspection that she is a—Senior Cambridge and after 
that she did her teachers training course. It is, thus clear that she 
does not possess proper qualifications to become the Headmistress of 
the school. However, it has to be admitted that Sr. T. Anthony 
is a competent and capable lady leaving aside the question of her pro- 
per qualification to hold the post of a Headmistress of a high school or 
even to be senior teacher in top classes of a High School. She is soft 
spoken, gentle and very intelligent. Teaching staff: The names and 
. qualifications of teachers are enclosed hereto. Of the 28 teachers 
who are drawing Government Dearness allowance only 14 appear to 
have undergone teachers training course which amounts to 50% of the 
staff only. As per rules at least 75% teachers must be trained in 
order to get recognition. It is thus expected that a recognised school 
— should maintain at least 75% trained staff if it is not possible to have 
allthe teachers trained. There is no dearth of Teachers Prone 
Colleges in Calcutta and Howrah now. 
8. It has been found in course of inspection of the “school that the 
' teachers of.the school are divided into two groups. Majority of teachers 
who are either new or less qualified or less experienced are pro- 
management. Some of the teachers who are more qualified or more 
experienced seems to be very critical of the school authorities. particularly 
Rev. Sr. T. Anthony who is the Secretary of the Governing Body and 
Acting Headmistress of the school at present. Such teachers feel that 
there should be a properly qualified and experienced headmistress in the 
school or alternatively a Government Officer should be appointed as 
Administrator of the school, so that the state of affairs in the school can 
be improved. A 
General Discipline: St. Agnes’ Convent School has been always 
famous for its discipline among the students. Although, it cannot be`? 
very empatically said that there is no discipline among the students &. staff, : 
it seems to be evident that general discipline of students .& Staff has 
deteriorated perhaps due to absence of a proper Headmistress and group- 
ism among the teachers. It will be better for this prestigeous Institution 
if immediate steps are taken to see that general discipline does not further 
deteriorate. 
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Provident Fund of teachers: The school authorites maintain 
separate Pass Books at the Local Post Office for depositing the contribu- 
tion of Provident Funds of teachers. These Pass Books were checked 
and it was found that Provident Fund money upto October, 1977 is 
deposited. 

Attendance Registers for the teachers: The school, authorities main- 
tain Attendance Registers for teachers. Mrs. A. Augustine has signed 
attendance Register on 4th April, 1977 and on 8th and 9th August, 1977. 
According to the Acting Headmistress, Mrs. Augustine did not come to 
school on 8th August but on 9th August, 1977 she got the Attendance 
Register and signed for both the 8th and 9th August, 1977 by force. The 
Acting Head Mistress also reported that Mrs. Augustine does not come to 
school regularly but whenever she comes she creates troubles here. The 
Attendance Register is not kept in the school office to prevent Mrs. Augus- 
tine from signing her name. 

9. -On the date of inspection that ison 4th November 1977 no 
current Teachers’ Attendance Register was available. It is doubtful whet- 
her the teachers Attendance Register is regularly marked. It is believed 
that teachers are asked to sign Attendance Register for many days on a 
particular day. This information is based on oral statement of some 
teachers who like to be unidentified. 

10. Class Teacher of Mrs. Augustine’s daughter : Miss Elizabeth 
Augustine i.e., Mrs. Augustine’s daughter is in class IV-B. Miss Neelam 
Sukla is her class teacher. It is believed that Mrs. Augustine directs her, 
daughter to behave with teachers improperly so that some confusion may 


. arise and she can get chances of scolding teachers. Miss Sukla reported 


that at least on one occasion she got fainted in the school due to troubles 
created by Mrs. Augustine. Majority of teachers reported that they are 
scared of Mrs. Augustine and her daughter. They do not like to talk 
with Mrs. Augustine or be the class teacher of her daughter’s class. Mrs. 
A. Augustine : Majority of teachers does not like Mrs. Augustine’s joining 
the school. But some of the senior teachers feel that Mrs. Augustine’s 
re-instatement will pave way for security of services of other teachers 
and therefore they feel that the Government should do something 
for Mrs. Augustine so that she can be immediately allowed to 
resume her duties in the school. Although Mrs. Augustine does not 
seem to be a soft spoken and very well-behaved lady as per the statements 


-of many teachers of St. Agnes’ School, it is reported perhaps because 
-such teachers may be acting under the direction of the school authorities 
‘to reporg to me in this way so that the Government may not be very 


sympathetic wéth Mrs. A. Augustine. However, it may not be ruled out that 
Mrs. Augustine is not a hot-tempered lady. But it does not mean that a 
hot tempered person should be unnecessarily blamed and be dismissed. 
In such cases it is the nature of the person that is at fault and the person 
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concerned should be approached friendly and sympathetically otherwise 
the things take undesirable trend of which the present case may be a 
model example. 

11, To sum up it may be stated that the constitution and functio- 
ning of the Governing Body of St. Agnes’ School, Howrah do not seem 
to be fully regular, methodical and strictly as per rules. To certain 
extent it appears to be in the hands of a few selected persons who are 
most probably managing the school in the name of the Governing Body. 
It could not be ascertained from documents available whether these few 
persons are duly authorised to act so. There seems to be some clear 
grounds on which steps may be taken to regularise the state of affairs 
in the school in which three points (1) Proper constitution of the Gover- 
ning Body, (2) Proper functioning of the Governing Body with regular 
meetings, (3) proper maintenance of records of presence of members and 
minutes of the meetings of the Governing Body appear to be most impor- 
tant. 

12. I would like to end this report by stating clearly that these 
are my findings based on personal understanding of the situation and 
also on reports that I could gather from teachers without any prejudice 
to any one concerned. I would also like to express my sincere thanks 
for sincere co-operation that Rev. Sr. Anthony extended to me during 
inspection.” 

13. As mentioned hereinbefore respondent no. 5 submitted a report 
"recommanding to take steps to regularise the state of affairs on.. ; 

(1) Proper constitution of the Governing Body, (2) Proper Fanctoning ‘of 
the Governing Body with regular meeting and (3) Proper Maintenance of re- 
cords of presence of members and minutes of the meeting of the Governing 
Body. According to the petitioners the copy of the said report was however 
not sent to the school at any time prior to this application. The Secre- 
tary of the school however on the 18th of November, 1977 informed the 
respondent no. 4 that his letter would be placed before the Governing 
Body for consideration. It was further alleged that the services of Mrs. 
Augustine were not terminated by way of dismissal. A copy of the letter 
dated 10th of November, 1977 addressed to Mrs. Augustine was also 
forwarded to respondent No. 4. On the 23rd of December 1977¢he Dire- 
ctor of Public Instruction by a letter called upon the Headmistress of the 
school to show cause as to why the Government Dearness Allowance., , 
paid to the school should not be stopped and the recognitionsof the. 
school should not be withdrawn for non-compliance with the directions: 
given by the Government. The school was closed for Chrisgras Vacation. 
from the 24th of December, 1977. On orabout 4th of January, 1978 
the Secretary of ‘the school made a representation to the Minister-in-charge 
stating all the facts with a request to direct the D.P.I. to stay all ex-parte 
proceedings so far as taken against the school till the decision about the 
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propriety of the action was taken by the Governing Body which was 
subjudice. The Deputy Director of Public Instruction for Anglo Indian 
Schools informed the Headmistress on the 5th of January, 1978 that the 
Government has decided to stop the dearness allowances paid to the 
school due to non-compliance of instructions issued from his office. The 
Headmistress was advised not to submit any Government dearness allow- 
ances bill to the office. On the 31st of January, 1978 the Secretary of the 
school by a letter written by her lawyer submitted that St. Agnes’s Con- 
vent School was established, run and administered by a minority 
community. The order and/or directions dated 1st of November, 1977, 
23rd of December, 1977 and 5th of January, 1978 were violative of Article 
30 of the Constitution. The respondent no. 4 was, therefore, requested 
to withdraw and/or rescind the said order and/or directions forthwith. 
It was further stated that in the event the Deputy Director of Public 
Instruction did not act as per the said letter an application under Article 
226 of the Constitution would be moved in this High Court for redress. 
On the 16th of February, 1978 the Deputy Director of Public Instruction 
sent a circular to the school, whereby the Headmistress was requested to 
send the dearness allowances bill for the period ending 28th of February, 
1978. Itis further alleged that the Headmistress sent the dearness allow- 
ances bill in duplicate on or about 21st of February 1978 and although 
dearness allowances for teaching and non-teaching staff of the school is 
remitted to the school ordinarily towards the end of the relevant quarter, 
yet no payment had been made to the school of the petitioners. ' 


14. Itis alleged that on the 17th of March, 1978 one officer of the 
Education Department along with Sri K. N. Parvat, came to the school 
with the copy of the order dated 17th of March, 1978. It is further alleged 
that the said order was shown to the Secretary of the School who read the 
said order but did not and could not according to the petitioners receive 
the same because it was not addressed to the Managing Committee. I have 
set out the said order in the beginning of this judgment. The 18th of 
March, 1978 was a holiday for the successful results of the candidates sent 
by the school for. Indian School Leaving Certificate Examination. A letter 
was sent on the 18th of March, 1978 which was a Saturday to the Deputy 
Secretary, Education Department to withdraw and/or rescind the order. 
It is alleged that on that same date Sri K. N. Parvat inspite of receiving 
the said letter sent the letter to the school through the peon and the same 
` was handed over to the Durwan of the school at about 8 p.m. in the 
. evening. On the following Monday on the 20th of March, 1978 this 
application upder Article 226 of the Constitution was moved before me 
and I had granted an interim order of injunction staying further action in 
respect of the impugned order. 

_- 15. Before 1 deal with the rival contentions in this case it would 
be relevant to refer to certain otber facts. AsI have mentioned the 
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petitioners have relied on the affidavit of Lawrence Cardinal Picachy, sworn 
on the 18th of April, 1978. He is the Roman Catholic Archbishop of 
Calcutta. He states in his affidavit as follows : 

“1. “Isay that I am the Roman Catholic Archbishop of Calcutta. 
I know about and am conversent with the constitutions and functions 
of all the religious congregation professing the Catholic faith operating 
in the State of West Bengal including that of the Daughters of the 
Cross. All these religious congregations are constituted and function 
according to Canon Law i. e. Laws of the Roman Catholic Church. 

2. The Daughters of the Cross is a Religious Congregation 
(Society) of the Roman Catholic Church, constituted and governed in 
accordance with Canon Law i. e. Laws of the Roman Catholic 
Church, 


3. I say that in accordance with Canon Law, the authority over 
the members of a religious congregation and its various institutions of 
any particular territory is exercised for the said territory by a superior 
appointed by the Superior General of the whole Congregation. 


4. Isaythat in the case of the religious congregation of the 
Daughters of the Cross, all the members of the Congregation, and all 
its institutions in West Bengal are directly under the Jurisdiction of 
the Sister Provincial of Calcutta, who is appointed fora fixed period 
by the Superior General of the whole Congregation. 

; 5. Isaythat St. Agues, School, Howrah, being one of the 
Educational Institutions constituted and run by the Daughters of the 
Cross, and situated within the jurisdiction of the Sister Provincial of 
Calcutta, the ultimate power of administration of the said school is 
vested in the Sister Provincial. 

6. {further say that the said Sister Provincial in exercise of power 
and/or authority vested in her, is empowered to constitute the Mana- 
ging Committee of the School by nominating its members and fill up 
vacancies as may occur due to death or’ otherwise by nominating new 
members. The said Managing Committee is to administer the school 
in accordance with the direction and final supervision of the said 
Sister Provincial.” Š 

l 16. Ineed not refer to the affidavit of Mrs. Augustine Who has 

bitterly complained in her affidavit about internal politics in the school 

and the alleged autocratic manner in which Rev. Sr. T. Antony conducts . 

the affairs of the school. According to her the senior teachers Of the . 

school are terrified and terrorised by Rev. Sr. T. Antony. She alsg denies * 

the alleged incidence of fighting which resulted in her alleged dismissal. 

She says that there is no properly constituted Governing Body and this 

Rev. Sr. and some group of people who were monopolising the 

affairs of the school. - She has also controverted the allegation about her 
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daughter. Before entering into any controversy I wish to make it quite clear 

that I have personally seen the class report of Mrs. Augustine’s daughter. She 
is a child with an excellent record of both academic potentialities and good 
manners. The remarks of her teacher about her moral conduct are 
excellent. I wish and I hope irrespective of the result of this application 
she would be kept out of this controversy. 

17. The other aspect to which I must refer is the Code of Regula- 
tions for European (now Anglo-Indian) Schools in Bengal (now West 
Bengal). My attention has not been drawn to any regulations or statutory 
powers entitling the making of the said code. Chapter II of the said code 
deals with the Governing Body, Chapter III deals with the employment of 
teachers and Chapter IV deals with the grades of the school. The said 
code so far as the Governing Body is concerned provides as follows : 

“1. Every school to which aid is given shall be under the manage- 
ment of a Governing Body, duly constituted and acting under definite 
tules which the Department may demand to have submitted for 
approval. 

2. The management of the business and affairs of the school shall 
be vested in the Governing Body. 

3. Meetings shall be duly called and held at least once every 


quarter. 
_Note—The rules should expressly state how meetings are called, 
as well as the procedure to be followed at such meetings. r 


4. Rules shall be drawn up to provide a method by which gover- 
nors shall be chosen and from time to time removed or replaced. 

5. The Governing body shall have power— 

(a) to make rules from time to time for their own sulinace 
not inconsistent with the terms of this Chapter ; 

(b) to delegaté, subject to such conditions as they think fit, any 
of their powers to sub-committees consisting of such members as they 
shall think fit, and to make such regulations as to the proceedings of 
such sub-committees as may seem expedient ; 

(c) to make and enforce all rules in their opinion necessary or 
expedient for the management and control of the school in all its 
depattments, including any hostel or hostels that may be established 
ia connection with the school ; 

(d) to appoint and to remove a Secretary, and 

e te) to appoint, and to dismiss school teachers, boarding-masters, 
matrons sergeants, clerks and servants in the employ of the school, and 
to ix thg remuneration to be paid to them. 

6. The Secretary shall cause true accounts to be kept of the 
moneys received or expended by the school, and matters in respect of 
which such receipt and expenditure takes place, and of the assets, 
credits of liabilities of the school. 
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7. The accounts shall be closed on the 3Ist day of March in each 
year, and shall be subjected to such audit as the Governing Body may 
‘determine and‘the Department require. 

8. It shall be the duty of the Secretary, at stated time, to lay before 
the Governors a clear and complete statement of the accounts of the 
school. 

9, It shall be within the competence of the Governing Body to’ 
appoint one of their members to be visiting Governor of the school and to 
frame such’ regulations as to his functions and powers as they shall con- 
sider necessary or ` expedient. 

40. The Governing Body shall frame ‘such rules to define the 
powers of the head teacher as may seem necessary. 

11. The Governing Body shall frame such rules to define the 
duties of the Secretary as may seem necessary or expedient. 
12. The Secretary shall in every case be approved by the 

Departments. 

13. In communicating with the Department the Secretary shall 
` invariably address the Inspector. 

14, It shall be the duty of the head teacher to address the Inspec- 
tor in all matters relating to the educational welfaré of the school, 
and in such other matters as the rules of the Governing Body 
include in the powers of the head teacher.” 

Rules 3 and 4 of the Chapter HHI as amended provide as follows : 

“3. No teacher may be dismissed either summarily: or with dué 
notice save by the Governing Body, who shall in all cases of dismissal 
immediately report the fact with full particulars to the Inspector. A 
teacher who considers himself or herself unjustly dismissed ‘shall be 
permitted to make .a representation to the Inspector of European 
Schools, Bengal, and the ~Governing Body shall in such a case defer 
final action until they have received from the Inspector an expression 

` of his views. 

4. The Governing Body shall immediately report to the Inspector 
the name of any teacher who wilfully breaks the existing written 

_ agreement.” 

18. It may also be mentioned that Aasocietion of Christian Schools 
have framed certain rules and regulations for their affairs and thgse have 
been incorporated as special rules for the management of secondary schools 
established and run by the Christian Church Missionary Societies or Reli- 
gious Societies. This has been done under the powers given under yule 8 ` 
of the Rules of Management recognised non-Government Institutions | 
(Aided and unaided) 1969 framed under the West Bengal Board, of *Secon- 
dary Education Act, 1963. It may however be mentioned th&t school of 
the petitioners is not one of the schools mentioned in that association. — 
raerefore, I need not consider the said regulations i in any detail. 
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19. In the background of the aforesaid facts it is, therefore, necess- 
ary to consider (i) whether the action of the respondents in passing the 
order dated 17th of March. 1978 in appointing an Administrator, in the 
facts and circumstances of this case was legal, competent and justified ? 
(ii) was the order or the steps taken on behalf of the respondents to stop 
the dearness allowance paid to the teachers for non-compliance with the 
directions given by the respondents to the petitioners justified ? (iii) were 
the respondents competent in the facts and in the circumstances of the 
case and in the background of previous decision of the High Court to 
order reinstatement of Mrs. Augustine ? 

20. The controversy in this case will have to be adjudged in the 
light of certain constitutional provisions. Article 29 of the Constitution 

affords protection of certain cultural and educational rights of the minori- 
` ties. The question involved in this case does not involve any detailed 
examination of Article 29 of the Constitution. The main basis of the 
claim of the petitioners will have to be adjudged in the light of Article 30 
of the Constitution which is to the following effect : 

“Rights of minorities to establish and administer educational 
institution : 

(1) All minorities, whether based on religion or language, shall 
have the right to establish and administer educational institutions of 
their choice. 

(2) The State shall not, in granting aid to educational institutions 
discriminate against any educational institution on the ground that it. 
is under the management of a minority, whether based on religion or 
language.” 

21. Article 337 of the Constitution which deals with special provision - 
with respect to educational grants for the benefit of Anglo Indian comm- 
unity and is to the following effect : 

“337. During the first three financial years after the commence- 
ment of this Constitution, the same grants, if any, shall be made by 
the Union and by each State for the benefit of the Anglo-Indian Comm- 
unity in respect of education as were made in the financial year ending 
on the thirty-first day of March, 1948. 

During every succeeding period of three years the grants may be 
less bf ten percent than those for the immediately preceding period 
of three years ; Provided that at the end of ten years from the comme- 
ncement of this Constitution such grants, to the extent to which 
they are a special concession to the Anglo-Indian Community shall 

* cease: Provided further that no educational institution shall be 
entiffed tOgreceive any grant under this article unless at least forty per 
cent of the annual admissions therein are made available to members 
of communities other than the Anglo-Indian community.” 

22. It may be mentioned that in this case J am not also concerned 
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with any question of infringement of Article 337 of the Constitution. 
Article 30 protects the rights of the minorities based on religion or 
language to establish as well as to administer educational institutions of 
their choice. The right is two fold as has been explained in several deci- 
sions of the Supreme Court. The right is to establish and further right 
is to administer educational institutions of their choice. Such institutions, 
however, need not be confined to the children of the minority community 
indeed it has been reiterated by the Supreme Court that itis in connec- 
tion with the outside world that the excellence of the children of the 
minority community and of their culture can best be developed. The 
right in clause (1) of Article 30 also is not limited to the manner in which 
such educational institutions should be administered nor as I have mentio- 
ned before the right is to the educational institutions where predominantly 
children of minority community are educated or trained. Atone point 
of time a doubt had arisen in my mind as to whether Article 30 was to 
protect only the minority community in maintaining its own linguistic 
or religious identity and therefore must be confined to the institutions 
where predominantly children of the minority community are educated. 
But in view of the language used in that article of the Constitution and 
in view of the decisions of the Supreme Court it appears to me that the 
framers of our Constitution in their wisdom had given to the minority 
communities, linguistic and religious right to administer exclusively 
without interference educational institutions of their choice even though 
* the said institutions cater for predominantly the children of the majority 
community. That right flows from the clear language used, in clause (1) 
of Article 30 of the Constitution. Clause (1) of Article 30 does not rest- 
` rict the right to administer educational institutions of their choice where 
only children of the minority communities are educated. It is, further, 
necessary to bear in mind that I am not concerned in this application 
with the validity or invalidity of any legislative action taken by.the Gove- 
rnment. Nor am I concerned with the action of the Government taken 
pursuant to any statutory power. As I have mentioned before the code 
has no statutory force. At least my attention has not been drawn to any 
statutory sanction for the said code. Even if the same ‘is treated as 
customary law in force at thetime of coming into operatign of the 
Constitution and as such Jaw in terms of Articles 13 and 372 of the Cons- 
titution I have found nothing in the said code which authorise the Govern- 
ment or the State to appcint and administer in the contingencies that * 
have happened or to direct reinstatement of any teacher in the situation 
that has arisen in this case. Therefore, as] have mentioned before I 
am not concerned with any statutory power or the exctcise of any 
statutory power. 

23. That however does not debar the Government in exercise of 
its executive power to take action in appropriate cases necessary for the 
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protection of the welfare of the community. The Supreme Court tn the 
case of (1) Ram Jawaya v. State of Punjab, AIR 1955 SC page 549 has held, 
that the functions of a modern State like the police States of old are 
not confined to mere collection of taxes or maintenance of laws and 
protection of the realm from external or internal enemies. A modern 
State is certainly expected to engage in all activities necessary for the 
promotion of the social and economic welfare of the community, even 
without any legislative sanction. There the Supreme Court was concerned 
with the Government’s action in taking upon themselves the right of 
selection to the printing and publishing of school text books and such 
right was recognised. Therefore, the action impugned in this application 
under Article 226 of the Constitution though executive in nature will have 
to be adjudged in the light of the principles under Article 30 of the 
Constitution. 

24. Necessarily, one has to refer to the root cause namely the decision 
of the Supreme Court in the case of (2) In re Kerala Education Bill 1957, 
AIR 1958 SC 956. I am not concerned to examine whether any question of 
infringement of Article 14 of the constitution arises in this case nor am 
I concerned with the scope of Article 143 of the constitution under 
which the reference was made. There under Article 143 the President had 
referred to the Supreme Court for consideration and report on the follow- 
ing, questions : 

ı (1) Does sub-cl. (5) of cl. 3 of the Kerala Education Bill, read 

. with cl. 36 thereof or any of the provisions of the said sub-clause,” 
offend Art. 14 of the Constitution in any particulars, or to any 
extent ? : 

(2) Do sub-cl. (5) of cl. 3; sub-cl. 3 of cl. 8 and cls. 9 to 13 of the” 

. Kerala Education Bill, or any provisions thereof, offend cl. (1) of Art. 30 
-2 of the Constitution in any particulars or to any extent ? 

: (3) Does cl. 15 of the’ Kerala Education Bill, or any provisions 
thereof, offend art. 14 of the Constitution in any particulars or to any 
extent ? A . 

(4) Does cl. 33 of the Kerala Education Bill, or any provisions 
thereof, offend Art, 226 of the Constitution in any particular or to 
any extent ? er: 

25. So far as question no. (1) was concerned it was by the majo- 

rity held that clause 3(5) read with clause 36 did not offend Article 14 of 
tthe Copstitution in any particular or to any extent. It was held by 
‘majority that clause 3(b), clause 8(3) and clauses 9 to 13 offended 
Article $0(1), of the Constitution, so far as Anglo-Indian Educational 
Institutions eñtitled to grant under Article 337 of the Constitution are 
concerned. As regards other minorities not entitled to grant as of right 
under; any express provision of the Constitution, but on-receipt of aid 
or desirous of such aid and also as regards Anglo Indian Educational 
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Institutions in so far as they were receiving aid in excess of what were due 
to them under Article 337, clauses 8(3)and9to 13 did not offend 
Article 30(1) but clause 3(5) in so far as it made such educational institu- 
tions subject to clauses 14 and 15 did offend Article 30 of the Constitution 
Clause 7 (except sub-clauscs 1 & 3 which applied only to aided schools) 
and clause 10 so far as these applied to recognised school to be established 
after the said bill came into force did not offend Article 30(1) but clause 
3(5) in so far as it made the new schools established after the commence- 
ment of the Bill subject to clause 20 did offend Article 30(1). I am 
not concerned with the different clauses of the Kerala Education Bill, 
1957 as I have mentioned before I am not concerned in this application 
with the validity or invalidity of any legislative action but it may be 
instructive in view of the controversy raised before me to refer to certain 
observations of the Supreme Court appearing at pages 982 to 984 of the 
report, The Supreme Court observed— 

(30) Learned Counsel appearing for the State of Kerala advances 
the extreme contention that Art. 30(1) confers on the minorities the 
fundamental right to establish and administer educational institutions 
of their choice and nothing more. They are free to exercise such 
rights as much as they like and as long as they care to do so on 
their own resources. But this fundamental right goes no further and 
cannot possibly extend to their getting financial assistance from the 
coffers of the State. If they desire or seek to obtain aid from the 
State, they must submit to the terms on which the State offers aid to 
all other educational institutions established by other people just as a 
person will have to pay 15 naye paise if he wants to buy a stamp for 
an inland letter. Learned Counsel appearing for the two Anglo- 
Indian schools as well as learned Counsel appearing for the Jamait- 
ul-ulem-i-Hind, on the other hand, insist in their turn, onan equally 
extreme proposition, namely, that their clients’ fundamental rights under 
Art. 30(1) are in terms, absolute and not only can it not be taken away 
but cannot even be abridged to any extent. They draw our attention 
first to Art. 19(1)(g) which confers on the citizens the fundamental 
right to carry on any business and then to Cl. 6 of that article which 
permits reasonable restrictions being imposed on that furdamental 
right and they contend that, as there is no such provision in Art. 
30(1) conferring on the State any police power authorising the imposi- 
tion of social control, the fundamental rights under Art. 30(L) must | ° 
be held to be absolute and cannot be subjected to any restriction. 
whatever. They reinforce their arguments by relying on .Art® 28(3), 
29(2) and 30(2) which, they rightly submit, do contemplate the grant 
of aid to educational institutions established by minority commu- 
nities. Learned Counsel also strongly rely on arts. 41 and 46 of the 
Constitution which as directive principles of State policy, make it -the 
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duty of the State to aid educational institutions and to promote the 
educational interests of the minorities and the weaker sections of the 
people. Granting of aid to educational institutions is, according to 
learned Counsel, the normal function of the Goverment. The 
Constitution contemplates institutions wholly maintained by the State, 
as also institutions receiving aid from the State. If, therefore, the 
granting of aid is a governmental function, it must, they say, be 
discharged in a reasonable way and without infringing the fundamental 
rights of the minorities. There may be no fundamental right given 
to any person or body administering an educational institution to 
get aid from the State and indeed if the State has not sufficient 
funds it cannot distribute any. Nevertheless, if the State 
does distribute aid it cannot, they contend, attach such conditions 
to it as will deprive the minorities of their fundamental rights under 
Art, 30(1). Attaching stringent conditions, such as those provided by 
the said Bill and summarised above, is violative of the rights guaran- 
teed to the minorities by Art. 30(1). Surrender of fundamental rights 
cannot, they conclude, be exacted as the price of aid doled out by the 
State. 


26. We have already observed that Art. 30(1) gives two rights to 
the minorities. (1) to establish and (2) to administer, educational insti- 
tutions of their choice. The right to administer cannot obviously include 
the right to maladminister. The minority cannot surely ask for aid or 
recognition for an educational institution run by them in unhealthy 
surroundings, without any competent teachers possessing any semblance of 
qualification, and which does not maintain even a fair standard of teaching 
or which teaches matters subversive of the welfare of the scholars. It 
stands to reason, then, that the constitutional right to administer an 
educational institution of their choice does not necessarily militate 
against the claim of the State to insist that in order to grant aid the State 
may prescribe reasonable regulations to ensure the excellence of the insti- 
tutions to be aided. Learned Attorney-General concedes that reasona- 
ble regulations may certainly be imposed by the State as a condition for 
aid or even for recognition. There is no right in any minority, other 
than Agglo-Indians, to get aid, but, he contends, that if the State chooses 
to grant aid then it must not say~-“I have money and I shall distribute 
aid but I shall not give you any aid unless you surrender to me your right 
of administration.” The State must not grant aid in such manner as will 
take away the fundamental right of the minority community under Art. 
30(1).e Shri G. S. Pathak appearing for some of the institutions opposing 
the Bill agrés that itis open to the State to lay down conditions for 
recognition, namely, that an institution must havea particular amount of 
funds or properties or number of students or standard of education and . 
so forth and it is open to the State to make a law prescribing conditions 
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for suck recognition or aid provided, however, that such law is constitu- 
tional and does not infringe any fundamental right of the minorities. 
Recognition and grant of aid, says Shri G. S. Pathak, is the governmental 
function and, therefore, the state cannot impose terms as condition pre- 
cedent to the grant of recognition or aid which will be violative of Art. 
:30(1). According to the statement of case filed by the State of Kerala, every 
Christian school in the State is aided by the State. Therefore, the con- 
ditions imposed by the said Bill on aided institutions established and ad- 
ministered by minority communities, like the Christians, including: the 
Anglo-Indian Community, will lead to the closing down of all these aided 
schools unless they are agreeable to surrender their fundamental right 
of management. No educational institution can in actual practice be 
‘carried on without aid from the State and if they will not get it unless they 
surrender their rights they will, by compulsion of financial necessities, 
‘be compelled to give up their rights under Art. 30(1). The legislative 
powers conferred on the legislature of the States by Arts. 245 and 246 are 
subject to the other provisions of the Constitution and certainly to the 
provisions of Part III which confers fundamental rights which are, therefo- 
re, binding on the State legislature. The State legislature cannot, it is clear, 
‘disregard or override those provisions merely by employing indirect 
methods of achieving exactly the same result. Even the Legislature 
cannot do indirectly what it certainly cannot do directly. 


27. Itis through educational institutions that the language and 
‘Script of the minority community can be preserved, improved and stren- 
` gthened. It is, therefore, that Art. 30(1) confers on all minorities, whether 
‘based on religion or language, the right to establish and administer 
educational institutions of their choice. The minorities, quite understa- 
‘ndably, regard it as essential that the education of their children should 
be in accordance with the teachings of their religion and they hold, quite 
honestly, that such an education cannot be obtained in ordinary schools 
designed for all the members of the public but can only be secured in 
schools conducted under the influence and guidance of people well versed 
in the tenets of their religion and in the traditions of their’ culture. The 
minorities evidently desire that education should be imparted to the 
children of their community in an atmosphere congenial to theegrowth 
of their culture. Our Constitution makers recognised the validity of their 
‘claim and to allay their fears conferred cn them the fundamental rights 
referred to above. But the conservation of the distinct language, escript 
or culture is not the only object of choice of the minority communities. . 
They also desire that scholars of their educational institutions shold go 
out in the world well and sufficiently equipped with the - qualifications 
necessary fora useful career in life. But according to the Education 
- Code now in operation to which it is permissible to refer for ascertaining 
‘the effect of the’ impugned provisions on existing state of affairs, the 
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-scholars of unrecognised schools are not permitted to avail themselves of 
the opportunities for higher education. in the University and are not 
eligible for entering the public services. Without recognition, therefore, 
the educational institutions established or to be established by the minoriry 
communities cannot fulfil the real objects of their choice and the rights 
under Art. 30/1) cannot be effectively exescised. The right to establish 
educational institutions of their choice must, therefore, mean the right 
to establish real institutions which will effectively serve the needs of their 
community and the scholars who resort to their educational institutions. 
There is, no doubt no such thing as fundamental right to recognition by 
the State but to deny recognition to the educational institutions except 
upon terms tantamount to the surrender of their choice is in truth and in 
effect to deprive them of their rights under Art. 30(1). We repeat that 
the legislative power is subject to the fundamental rights and the legisla- 
ture cannot indirectly take away or abridge the fundamental rights which 
it could not do directly and yet that will be the result if the said Bill 
containing any offending clause becomes law. According to the decisions 
of this Court referred to above, in judging the validity of any law regard 
must be had to its real intendment and affect on the rights of the a ggrieved 
parties, rather than to its form. According to the Education Codes 
certain conditions are prescribed whether as legislative or as executive 
measures we do not stop to enquire as conditions for the grant of recog- 
nition and it is said, as it was said during the discussion on the question 
of aid. that the said Bill imposes no more burden than what these minority 
educational institutions along with those of other communities 
are already subjected to. As we have observed, there can be no 
question of the. loss of a fundamental right merely by the non-exercise 
of it. There is no case here of any estoppel assuming that there can be 
any estoppel against the Constitution. Therefore, the impugned . provisions 
of the said Bill must be considered on its merits.” 

28: Inthe case of (3) Sidhrajbhai v. State of Gujarat, AIR 1963 
SC page 540 the Supreme Court had occasion to examine again the ambit 
of Article 30. of the Constitution. The Supreme Court reiterated 
that unlike Article 19 the fundamental freedom to establish and admi- 
nister gducational institutions by. minorities guaranteed under clause (1) 
of Article 30 is absolute in terms, it is not made subject to any reasonable 
restrictions of the nature the fundamental freedoms enunciated in Article 
19 may be restricted. All minorities, linguistic or religious, ‘have under 
_ Article 30(1) an absolute right to establish and administer educational 
instituéions of their choice and any law or executive direction which seeks 
to infringe *the substance of that right under Article 30(1) would to 
that extent be void. That however is not to say that it is not open to 
the State to impose regulations upon the exercise of ‘that right. The i 
fundamental freedom is to establish and to ‘administer educational 
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institutions ; it isa right to establish and administer what are in truth 
educational institutions ; institutions which cater to the educational needs’ 
of the citizens, or sections thereof. Regulations made in the true 
interests of efficiency of instruction, discipline health sanitation, morality, 
public order and the like may undoubtedly be imposed. Such regu- 
lations are not restrictions on the substance of the right which is 
guaranteed; they secure the proper functioning of the institutions, 
in matters educational. Clause (2) of Article 30 is only a phase 
of the non-discrimination clause of the Constitution and does not 
derogate from the provisions made in clause (1). This clause is moulded 
in terms negative the State is thereby enjoined not to discriminate in 
granting aid to educational institutions on the ground that the manage- 
ment of the institution is in the hands of the minorities, religious or 
linguistic but the form is not susceptible of the inference that the State 
is competent otherwise to discriminate so as to impose restrictions upon 
the— substance of the right to establish and administer educational insti- 
tutions by minorities or linguistic. The Supreme Court, further, 
reiterated the right established by Article 30(1) was intended to be a 
real right for the protection of the minorities in the matter of setting up 
of educational institutions of their own choice and that right is intended 
to be effective and not to be whittled down by so called regulative 
measuses conceived in the interest not of the minority educational 
institution, but of the public or the nation asa whole. If every order 
which while maintaining the formal character of a minority institution 
destroys thé power of administration is held justified —because it is in the 
public or national interest though not in its interest as an educational 
institution the right guaranteed under Article 30(1) will be of “teasing 
illusion a promise of unreality. Regulation which may lawfully be imposed 
either by legislative grant or executive actionasa condition of receiving 
grant or of recognition must be directed to making the institution while 
retaining its character as a minority institution effective as an educational 
institution. Such regulation must satisfy a dual test, the test of reason- 
ableness, and the test that it is regulative of the educational character of 
the institution and is conducive to making the institution an effective 
vehicle of education for the minority community or other persons who 
resort to it. There the Supreme Court was examining rule 5(2) of the rules 
made by Bombay Government for Primary Training Colleges, and Rule 
1l and 14 for recognition of Private Training Institution in so far this 
is related to the reservation of seats therein uuder orders of Bembay 
Government and directions given pursuant thereto. 

29. The right of the minority community to set up, educational 
institutions and administer the same is absolute as noted above. That - 
right may be exercised by the minority community ‘through organisation 
* and such organisation may be society registered or un-registered. The fact 
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that the minority community exercises the right through registered society 
does not make any difference as to the content of the right. In the case 
just noted above the college of the minority community was run by a 
registered society. This point is emphasised because of the contention 
raised on behalf of the respondent as I shall note hereinafter. 


30. In the case of (4) W. Proost v. State of Bihar, AIR 1969 SC page 
465 the Supreme Court again reiterated that the width of Article 30(1) 
could not be cut down by introducing in it considerations on which Article 
29(1) is based. Article 29 was a general protection which was given to 
the minorities to conserve their language, script or culture. Article 30 
was a special right to the minority to establish educational institutions 
of their choice. The choice is not limited, according to the Supreme Court 
to institutions seeking to conserve language, script or culture and the 
choice is not taken away if the minority community having established an 
educational institution of its choice also admits members of other commu- 
nities. According to the Supreme Court that is a circumstance irrelevant 
for the application of Article 30(1) since no such limitation is expressed 
and none could be implied. The Supreme Court at page 469 of the report 
referred to the decision of (3) Rev. Sidhrajbhai Sabbai v. State of Gujarat 
AIR 1963 SC page 540 and reiterated that the emphasis was placed in the 
former case not so much upon the need of the community exclusively, 
upon educational needs of the citizens or sections thereof. 


31. The question was again examined by the Supreme Court in the 
case of (5) State of Kerala v. Mother Provincial, AIR 1970 SC page 2079." 
The Supreme Court was there examining Kerala University Act 9 of 1969 
and the validity of certain sections. The Supreme Court reiterated that, 
Article’ 30(1) contemplated two rights which were separated in point of 
time. The first right was the initial right to establish institutions of 
minority’s choice. It was irrelevant that in addition to the minority com- 
munity others from other minority communities or even from the majority 
community could take advantage of these institutions. The second 
part of the right according to the Supreme Court related to the 
administration of such institutions which means ‘management, of the 
affairs of the institutions. This Management must be free of control 
so that ¢he founders or their nominees could mould the institu- 
tions as they thought fit and in accordance with their ideas of how 
the interests of the community in general and the institutions in particular 


‘would be best served. There was, however, an exception that the stan- 


dards of education were not part of fhe management as such. The 
minorit¥ institutions could not be allowed to fall below the standards of 
-execellence expected of educational institutions or under the guise of 
exclusive right of management to decline to follow the general pattern. 
The Supreme Court, further reiterated in that decision that disciplinary 
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action is within the management function which is the exclusive pre- 
serve of the minority community. 

32. In the case of (6) D A V. College, Bhatinda v. State of Punjab, 
AIR 1971 SC page 1731 the Supreme Court again examined this question. 
There the Supreme Court reiterated that though it is true that no lingui- 
stic minority could claim that the University should conduct its examina- 
tions in the language or script which the institutions have a right to adopt 
but in such a case the University must not force those institutions to 
compulsorily affiliate themselves and impose on them the medium of 
instruction. For our present purpose the decision need not be examined 
in any detail. All these cases were reviewed by the Supreme Court in the 
case of (7) St. Xaviers College v. State of Gujrat, AIR 1974 SC 1389. The 
Supreme Court reviewed all the previous decisions and examined the 
scope of the right under Articles 29 & 30 and reiterated that the articles 
created separate rights. The Supreme Court reiterated that it was per- 
missible for the State to impose regulations in the interest of education 
and the Supreme Court further reiterated that the right conferred on the 
minorities is not an absolute right. This right is not free from regulation 
and the right is toadminister but not to mal-administer or mis-administer 
or to administer institutions in such a manner which will be destructive 
of the principal interest of education. The Supreme Court again 
reiterated that the right of minority interest to administer institution 
implied an obligation and duty of the minority institution to render the 
very best to the students. In the right of administration, checks and 
balances in the shape of regulatory measures were often required to 
ensure appointment of good teachers and their conditions of service. In 
. the case of (8) G.F. College Shahjahanpur v. Agra University, AIR 1975 SC 
page 1821 the Supreme Court was examining a statute requiring that the 
Managing Committee of minority educational institution should include 
the principal of the college and the seniormost member of the teaching 
staff under the Agra University Statute. By majority decision the 
Supreme Court held that such a provision was valid. Article 30 did 
not invalidate provisions of regulatory character which were intended to 
secure the better administration of an institution, and according to the 
Supreme Court the principal and the senior-most teacher of the college 
were not outsiders, but insiders already appointed by the Goverrling Body 
and their presence on the Managing Committee would only ensure better 
administration of the college. Mr. Justice Mathew who delivered a, 
“dissenting judgment on this point, however, observed that the deterfnination 
of the composition of the body to administer the educational igstitutiort 
must be left to the minority as that was the core of right éo administer. 
Regulations to prevent maladministration by that body however were’ per- 
missible. A Division Bench of the Allahabad High Court in the case of 
(9) St. Jeseph’s H.S. School v. Ravi Shankar, AIR 1976 Allahabad, page 
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390 examined the question but in view of the problem involved therein 
it is not necessary to examine the said decision in any great detail. 

33. Inthe instant case I have set out the first order impugned 
namely, the order dated 17th of March, 1978. As I have indicated 
before there is no legislative authority to make the order. If the Code 
of Regulations for European (now Anglo Indian) Schools in Bengal as 
amended is considered to be such law to be enforced after the coming 
into operation of the Constitution then the provisions of that code do 
not authorise the appointment of an Administrator in the circumstances 
mentioned in the impugned order. Furthermore, the first ground for 
passing the impugned order is that there is no Governing Body duly 
constituted in conformity with the provision of Chapter II of the code. This, 
however, is not correct because Chapter II of the code only enjoins that 
there should be a Governing Body duly constituted and acting under definite 
rules which the department may demand to have submitted for approval. 
The Governing Body, according to the Cannon Law as appears from the 
affidavit of Lawrance Cardinal Picachy the Roman Catholic Archbishop 
of Calcutta is duly constituted and functioning. Vacancies in the Gover- 
ning Body as and when they occur have been filled. Therefore, the first 
ground has no leg to stand. Itis, further the case of the petitioners 
that the rules were submitted year after year to the appropriate Govern- 
ment Departments and were received by them and never any objections 
were raised. 


34. The second ground mentioned in the order is that the school * 
had failed to maintain proper records. There is no material and the 
officer concerned has not mentioned any materjal on which this finding 
is based. The failure to produce the minute books and other records’ 
which have been filed in the Howrah Court cannot be sucha ground. 
The next ground is that the alleged failure to maintain the desired standard 
of discipline. Even the report of the Inspector maintains that the 
discipline of the school is examplary. Not a letter or a scrap of paper 
was produced either before the Inspector or before this Court on behalf 
of the respondents about any complaint by any guardian or anyone else 
about discipline in the school. It is, therefore, a little surprising that in 
the conteat of discipline of student community in the country to-day, the 
Inspector should have thoughtit fitto make this remark about the 
discipline of a school of this nature. The academic performances of the 


students of the School have also been very good. The next ground is 
-the failure to appoint adequate number of properly qualified teachers. It 


is true%hat according to the Government regulation certain percentage 


.of teachers namely 75% of teachers will have to be properly— trained. 


That was not done. The Government could have insisted on their proper 
training and give a warning to that effect. That by itself, in my opinion, 
does not authorise the appointment ofan Administrator in the manner 
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done” Counsel for the respondents contended before me that the Admi- 
nistrator had been appointed only for a temporary period and as a 
regulatory measure. In the contextand in the background of the facts 
and circumstances of this case the impugned order of appointment of 
Administrator would have serious consequences on the administration of 
the school and cannot be treated as a regulatory measure taken to ensure 
proper imparting of education. Jam, therefore, unable to uphold the 
order dated 17th of March, 1978 appointing the Administrator. 

35. The second order impugned in this case is the order of stopp- 
ing dearness allowances. It is true that there is no fundamental right“ to 
obtain any grant from the State as such, but if other educational institutions 
are entitled to grant of dearness allowances, on the plea that interference 
in the disciplinary functioning of the Governing Body, has not been 
permitted by the Governing Body a right which the Supreme Court has 

‘reiterated is an- exclusive right of the minority community, cannot be a 
ground for stoppage of dearness allowance. This would be permitting 
the State todo indirectly which it cannot do directly. Therefore, this 
order for stoppage of grant of dearness allowances on the plea of non-com- 
pliance with the direction of the Educational Directorate to reinstate Mrs. 
Augustine cannot also be upheld. I, therefore, direct that all arrears 
of due dearness allowances in accordance with the rules upto date should 
forthwith be cleared and paid by the Government and not later than the 
_ 15th of November, 1978. 


36. The third'aspect is whether the respondents have any right to 
direct reinstatement of Mrs. Augustine. It is true in the proceedings before 
.this Court in Civil Rule mentioned before Mr. Justice M. M. Dutt had 
directed the respondent authorities to consider the matter in aocordance 
with the Jaw. The case of the Governing Body is that the services of Mrs. 
Augustine has been terminated as a disciplinary measure because of her 
conduct in the school in October 1974. If this isa termination then the 
code does not authorise the Government to direct reinstatement or to 
interfere. Therefore there is no law according to which the respondents 
were directed to— consider the representation of Mrs. Augustine, to direct 
her reinstatement. It is true that in this matter the Governing Body has 
not taken a very consistent attitude. First, their plea was that * they do 
not know about the representation of Mrs. Augustine may not be wholly 
correct, because a copy of such representation was annexed with the- 
petition made to this Court by Mrs. Angusune: In the said petition Mrs. ` 
Augustine had alleged as follows : : 

“I beg to infrom you that on 7.10.74 Mr. A. Vulsomw’an assistant 
teacher of St. Agnes Convent School wronged me with her behaviour.’ 
And soon after the incident I reported to Sister Mary Vianney, the 
Principal. She told me that she will look into the matter. But on 8th 
morning, soon after the school started, Sister Theresa Antony, one of 


y 
? 


1978 (2) CLJ] Daughters of the Cross v. State of W. B. 549 
seven sisters residing in the school handed over a letter of suspension 
to Me. The letter was dated 7.10.74. I was shocked with the letter. 
From the letter I knew that she was the secretary of the Managing 
Committee. I told her that I was not guilty of suspension and also 
she was not the right person to give the suspension letter. She did not 
ask me anything about the incident nor did she allow me to talk to her 
When I told about the suspension letter to the Principal she told me 
that she was not informed about the suspension. 

I waited patiently till the school closed for winter holidays, 
i. e. 13th December hoping that she will withdraw the suspension. I 
came to your office and enquired whether any report against me was made 
to the office. They told me that they have not received any. Then I had 
no other way than going to the court for seeking justice. The 4th Munsif 
of Howrah Court passed an ad interim injunction on 17.12.74. Then on 
19th I received a letter dated 9.12.74 from the secretary informing me that 
my services in the school was terminated from Ist November 1974. This 
is for your information and necessary action from your end. 

Kindly let me know whether the school authorities informed you 
about my dismissal before 9.12.74 i. e. the date on which the letter of my 
dismissal was issued and whether they have given the full particulars for 
‘my dismissal.” 

37. Secondly, in the Howrah Court the plea taken on behalf of the 
petitioners was that if Mrs. Augustine had any grievance she should go 
before the Government. She, therefore, made a representation to the 
Government. The Government was not dealing with the representation. 
She therefore moved this Court. Though this point was taken before Mr. 
Justice Dutt that the Government had no right to interfere it seems that 
this point was not pressed, atleast no appeal was preferred from the said 
decision of Mr. Justice Dutt. Therefore, the right of the Government to 
deal with the representation as hold by Mr. Justice Dutt is binding on the 
petitioners. But Mr. Justice Dutt did not held that she got any greater 
tight than what was given to her in the Code or what is contained in Arti- 
cles 29 & 30 of the Constitution. It has been secondly held by the 
Supreme Court that a disciplinary matter is a management function and 
an exclusive right of the minority community. In the context, in my 
opinion, the disciplinary action taken against Mrs. Augustine cannot be 
interfered with by the respondents. Furthermore, Mrs. Augustine was 
given `a hearing. The respondents were in error in holding that Mrs. 
"Augustine had not been given any hearing. 

38. “Pherefore, the order dated Ist November 1977 or the direction 
directing reinstatement of Mrs. Augustine cannot be sustained, and I here- 
by quash the same. But in view of the attitude taken by the petitioners . 
i direct that the petitioners should pay to Mrs. Augustine her full salary 
upto the end of August, 1978 and should further pay the three months 


550 Daughters of the Cross v. State of W. B. [1978 (2) CLJ 


salary due to be paid to her in lieu of the notice. All these payments 
should be made as early as possible and in any event not later than Ist 
November, 1978. 

39. In the order dated 18th of March, 1977 the Deputy Director 
of Public Instruction has held that Mrs. Augustine had not been given 
a fair hearing and according to the rules. He has not referred to the 
infringement of any particular rule. Notice was given to Mrs. Augustine 
of the alleged charges. She was heard, and action was taken by a Com- 
mittee of the Governing Body. There may be conflict of version as to 
the incidence which took place on 7th of October, 1974 and the Deputy 
Director of Public Instruction has not referred to any evidence of fact 
from which it could be inferred that the incidence complained of about 
Mrs. Augustine and Mrs. Vulson did not take place. If such an 
incident did take place within the school in the {presence of the teachers 
and some of the students as alleged then the action taken by the petitioners 
was pre-eminently justified. Be that as it may in view of the rules and in 
view of the order of Mr. Justice M. M. Dutt of the attitude taken by the 
petitioners in this regard in my opinion justice of the situation would be 
met if Mrs. Augustine is paid the amounts I have directed as before. 
Sri Parvat, Assistant Inspector of Anglo-Indian schools in his report dated 
14th of November, 1977 which preceeded the making of the impugned 
order of appointment of administrator had suggested three points namely, 
(1) proper constitution of the Governing Body, (ii) proper functioning of 
the Governing Body with regular meeting and (iii) proper maintenance 
of records of presence of members and minutes of the meeting of the 
Governing Body. So far as proper constitution of the Governing Body 
is concerned according to the affidavit of Lawrance Cardinal Picachy, the 
Sister Provincial.is empowered to constitute the Managing Committee of the 
Schools by nominating its members and fill up vacancy as might occur due 
to death or otherwise by nominating new members. If the Code of Regulati- 
on for European (Now Anglo-Indian) Schools in Bengal is applicable, which 
is doubtful, Chapter II of the said Code only enjoins that every school to 
which aid is given shall be under the management of a Governing Body 
duly constituted and acting under definite rules which! the department 
may demand to have submitted for approval. So far as the management 
of the school under a Governing Body duly constituted is concerned if 
the Canon Law is applicable and which seems to be the position by virtue 
of clause (1) of Article 30 of the Constitution then no grivance can be 
made on this aspect. It is also the case of the petitioners that the Govern- 
ing Body had sent such constitution of the Governing Body, of the hames 
of the members to the department concerned from time to time and no 
objection had been raised. This is not seriously disputed. But so far 
` as Rule 1 of Chapter II of the Code enjoins that the Government has 
the right to approve the rules for the Constitution of the Governing Body 
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in view of the principles enunciated by the Supreme Court such require- 
ment of approval would be repugnant to Clause (1) of Article 30 of the 
Constitution and cannot therefore be enforced. So faras the requirement 
that the Governing Body should meet regularly, I am of the opinion, that 
such a requirement as contemplated under Rule (2) of the Code can be 
sustained as a regulatory measure because Article 30 protects certain rights 
but does not give freedom from conformity to law. The constitutional pro- 
tection under clause (1) of Article 30 does not create new privileges. It does 
not deprive the State of its right to legislate. Therefore, in order to 
ensure proper functioning of the school the Governing Body should meet 
as required by Rule (3) of the Code at least once every quarter. Such a rule 
should be incorporated by the petitioners and the Government should be in- 
formed that such rule has been so incorporated. Sri Pravat has also noted in 
his report that there should proper maintenance of records. These records 
are of the presence of the members and minutes of the meeting. This is also 
a salutory recommendation and such a rule should be incorporated by the 
petitioners in their rules. In his report the Assistant Inspector states that 
of 28 teachers who are drawing Government Dearness Allowance only 
14 of them had undergone teachers training course which amount to 53% 
of the staff only. As per rules at least 75% teachers must be trained in 
order to get recognition. Counsel for the respondents contended that 
there is no fundamental right to get grants. But the Government in 
my Opinion is competent to frame rules for grants. In the instant case 
if the rules for recognition require that 75% of the teachers must be trained 
then in my opinion the petitioners should amend their rules so as to ensure 
that 75% of their teachers should receive teachers training course and 
make arrangement for the same. But none of these deficiencies warrant 
the appointment of an Administrator as has been purported to be done. 

40. Subject to the directions as aforesaid the rule is made absolute. 
Parties will pay and bear their own costs. 

S.P.M. 
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13 by the Syndicate to the vice chancellor to hear appeals preferred under 
section 12 of the Act, whether possible, whether syndicate derives such 
power of delegation from section 23(2) of the Calcutta University Act 
in respect of appeals preferred to the University under section 12 of the 
W.B. Teachers’ (Security of Service) Act, 1975, Right to prefer appeals 
under section 12— Whether can be availed of even before the constitution 
of the appellate Tribunal under section 14 of the Act; Right of appeal 
— Whether can be takea away if the appellant has abided by the judg- 
ment or has taken advantage of something done by the opponents under 
the decree. Calcutta University Act, 1966, sections 4(1) and 23(2). 
On the basis of a domestic enquiry, the appellants dismissed the respon- 
dents nos. 5 and 6 two teachers of the college from service against which the 
teachers preferred appeals to the University of Calcutta under section 12 
of the West Bengal College Teachers’ (security of service) Act, 1975. 
After a chequred career the present appellants moved the High Court under 
Article 226 of the constitution of India against the order of the vice 
chancellor staying the operation of the order of dismissal passed by the 
appellants. During the pendency of the said Civil Rule, the vice chan- 
_cellor disposed of the two appeals preferred by the respondents nos. 
Sand 6 by setting aside the order of dismissals passed by the appellants. 
The High Court disposed of the Rule obtained by the appellants by 
quashing the orders of dismissals passed against the respondents nos. 5 
6 and all proceedings including the orders of the Vice chancellor passed 
upon the appeals preferred by the respondents nos. 5 and 6, on the basis 
inter alia that unless the appellate Tribunal under section 14 of the West 
Bengal College Teachers’ (Security of Service) Act 1975 was set up by 
the State Government, the provisions of the said Act would not be given 
effect to inasmuch as the provisions of the Act constituted a single scheme. 

The appellants preferred the instant appeal against the judgment and 
order passed by the Hon’ble Mr. Justice Amiya K. Mookerji, in so far as 
the same purported to quash the orders of dismissal passed by the appel- 
lants. The respondents also filed Memoranda of Cross-objections. 
Various points were urged by all parties and after a contested hearing, 
the Hon’ble Appeal Court. 

HELD: (1) Noone can be deprived of his statutory right inclu- 
ding the right of appeal even when the appellant has in the meantime ® abided 
by or taken advantage of something done by the opponent under the decree. 

. (para 13) 
(2) As soon as the West Bengal Teachers’ (security of setvice) - 
` Act, 1975 came into force, the right to prefer appeals under section 12 against ` 
orders of penalties imposed under section 9 accrues to the aggrigved teacher 
‘irrespective of the constitution of an appellate Tribunal under section 14, 
(para 17, 18) 
a (3) The University becomes competent to entertain appeals preferred 


$ 
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under section 12 against orders passed under section 9(1) of the Act from 
the date of commencement of the West Bengal Teachers’ (security of service) 
Act, 1975, (para 21) 

(4) The expression “all powers of the University not otherwise 
specifically provided for’ in section 23(2) of the Calcutta University . 
Act, 1966 would include not only the residuary powers of the University 


“under the Calcutta University Act itself but also the powers of the University 


conferred by any other law and which have not been specifically distributed 
or delegated by the said law to any Officer or authority of the University. 

; (para 27) 

(5) The Syndicate of the University of Calcutta can validly delegate 

under section 13 to the vice chancellor the power to hear appeals under 

section 12 against orders of penalties ‘passed under section 9 of the West 

Bengal Teachers’ (Security of Service) Act, 1975. (para 27) 
Cases referred to :— ° 


(1) C. Beepathuma and others y. Valasori Shankaranarayana Kadombo- 
lithaya and others, AIR 1965 SC 241 

(2) Bhau Ram v. Baij Nath Singh, AIR 1961 SC 1327 

. (3) Mahendra Nath Roy v. Dalaraddi Chakdar and another, AIR 1966 


Cal 285 (FB) 
R. N. Bajoria, B. P. Gupta, S. K. Bageria and Padma Khaitan 
...for appellants 
D. K. De and Mrs. Sipra Sircar ... -fo respondents nos. 1 to ¥ 
S. B. Bhuniya __ for respondents nos. 5 and 6 


The judgment of the Court was as follows :— 


Mookerjee, J. : The appellants at the material time were the office 
bearers/members of the Governing Body of the Birla College of Science 
and Education (hereinafter called the College) which affiliated to the 
Calcutta University. > 

2._ On March 17, 1977, the Principal of the said College had 
made a written complaint ‘against the respondents 5 and 6 regarding an 
alleged incident dated March 15, 1977. According to the appellants 
the Governing Body of the College bya resolution dated May 24, 1977 
had resolved to initiate an enquiry against the respondents 5 and 6 on 
the basis of the said complaint ofthe Principal of the College. It is 
further alleged that the Honorary Secretary of the Governing Body in 


‘pursuance of the alleged directions of the Governing body had issued show 
“cause notice upon the respondents 5 and 6. A Board of Enquiry 


“was als@ purported to be appointed to enquire and submit a report in 
respect of the®allegations and the charges framed against the respondents 5 
‘and 6. It is not necessary for our present purpose to refer to the corres- 
-pondence between the appellants and the respondents in respect of the 
said purported enquiry. According to the appellants, on September 28, 
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1977, the Board of Enquiry submitted a report against the respondents 5 
‘and 6. On September 30, 1977 the findings of the Board of Enquiry 
were placed before a meeting of the Governing Body of the College. The 
Governing Body accepted the said findings and resolved that the penalties 
of dismissal from service be imposed upon the respondents 5 and 6 on the 
ground of their beirg engaged in activities prejudicial to the - academic 
interests of the College. On September 30, 1977 the Secretary of the 
Governing Body of the College had communicated the said dismissal 
orders to the respondents 5 and 6. The respondents 5 and 6, against the 
said dismissal orders, had purported to prefer appeals to the University 
of Calcutta under Section 12 of the West Bengal College Teachers’ 
(Security of Service) Act, 1975 (hereinafter called the Act). 

3. According to the respondents, the Syndicate of the Calcutta 

University had delegated to the Vice Chancellor of the University the 
authority to hear the said appeals preferred by the respondents 5 and 6 
against their dismissal from service. On September 30, 1977, on the 
representation of the General Secretary of the West Bengal College and 
University Teachers Association, the Vice Chancellor of the Calcutta 
University had stayed the orders of dismissal of the respondents 5 and 6 
till the University had looked into the matter. On October 3, 1977 the 
Inspector of Colleges, University of Calcutta conveyed the said order’ to 
the Honorary Secretary of the governing body of the College. The present 
appellants being aggrieved, by the said order of stay granted by the Vice 

Chancellor, Calcutta University moved this Court under Article 226 of 
* the Constitution of India and obtained Civil Rule No. 6422(W) of 1977. 
The respondents contested the said Rule. 
A 4. On January 4, 1978 Amiya Kumar Mookerji J. made Civil Rule 

No. 6422 (W) of 1977 absolute on the ground that the order of stay dated 
September 30, 1977 was passed in breach of tbe principles of natural 
justice inasmuch as no hearing was given to the College Authorities or 
the teachers concerned before the passing of the said’order. But the learned 
Judge further held that the University had power to grant stay of the order 
appealed against by the teachers under Section 12(2) of the above Act. 
The learned Judge observed that nothing would prevent the University 
from passing fresh orders with regard to the appeals of the respondents 
5 and 6in compliance with Section 12 (2) of the West Bengal College 
Teachers’ (Security of Service) Act, 1975. The present appellants have 
preferred an appeal under Clause 15 of the Letters Patent against the 
said judgment of Amiya Kumar Mookerji J. in Civil Rule No. 6422 (WY 
of 1977 and the same is still pending. 

5. On January 5, 1978 the Inspector of Colleges, Calcytta Saiversity 
addressed a letter to the Honorary Secretary of Birla Colfege of Science 
and Education inter alia, stating that he had been directed by the Vice 
Chancellor, Calcutta University to give them notice to show cause before 
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the Vice Chancellor why appropriate orders for preserving the status-quo 
or other appropriate orders in connection with the appeals of the respon- 
dents 5 and 6 should not be made. The college authorities were given 
liberty to submit both personal and writtten representations and on January 
7, 1978 the Secretary of the Governing Body of the College on behalf of 
the Governing Body addressed a letter to the Inspector of Colleges. The 
Secretary disputed the power of granting stay by the Vice Chancellor and 
also the authority of the University or the Vice-Chancellor to entertain 
the appeals of the respondent Nos. 5 and 6. The Secretary also made 
written submissions on the merits of the two appeals and against the 
granting of interim orders in favour of the two appellants. On January 
9, 1978 the Vice Chancellor, Calcutta University heard the appellants 
and a representative of the Governing Body of the College. The Vice 
Chancellor ordered that the Birla College of Science and Education shall 
maintain the status-quo ante that is to say to maintain the position as it 
was prior to 30.9.1977 with regard to the services of Dr. B. P. Singh and 
Dr. Roy Choudhury till the final disposal of the appeal. The Vice Chan- 
cellor by the same order also directed the appellants to produce certain 
additional materials. He also directed the College authorities to submit 
the original records relating to the disciplinary proceedings against the 
two dismissed teachers. The vice Chancellor of the University of Calcutta 
had fixed the hearing of the two appeals on January 30, 1978. š 

6. Thereupon, the present appellants filed an application under 
Article 226 of the Constitution of India inter alia praying that the 
order of the Vice Chancellor dated January 9, 1978 be quashed and the: 
respondents be commended not to give any effect or further effect to the 
said order dated January 9, 1978. On 18th January, 1978 Amiya Kumar 
Mookerji J. was pleased to issue Civil Rule No. 2411 (W) of 1978 and 
to grant interim orders. Subsequently, the interim orders were modi- 
fied and, the Vice Chancellor was given liberty to dispose of the two 
appeals of the respondent Nos. 5 and 6 subject to the decision in the said 
Civil Rule. The Vice Chanccellor by his order dated February 14, 
1978 allowed the said two appeals, set aside the dismissal orders and 
made an ‘order for re-instatement of the respondent Nos. 5 and 6. 


7. : On may 3,1978 Amiya Kumar Mookerji J. disposed of the said 


"Rule. The learned Judge quashed the orders of dismissal passed against 
‘the respondent Nos. 5 and 6 and all proceedings including the orders of 


the VicæChancellor passed upon the appeals preferred by the respondent 
Nos. 5 and 6° The learned Judge inter alia held that unless the appel- 
late Tribunal under Section 14 of the West Bengal College Teachers’ 
(Security of Service) Act, 1975 was set up by the State Government, 
the provisions of the said Act would not be given effect to inasmuch as 
the provisions of the Act constituted a single scheme. His Lordship 
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further made it clear that his said order shall sot prevent the members of 
the Governing Body of the College from taking any steps whatsoever 
against the teachers (meaning respondent Nos. 5. and 6) under any other 
law for the time being in force if they were so advised. 

8. On May 10, 1978 the, Honorary Secretary of the Governing 
Body of the College addressed tó letters to the respondent Nos. 5 and 
6. The text of both the said letters was as follows : - 

The Governing Body of the College dismissed you from your 
services on September 30, 1977 on the ground of misconduct. The 
Hon’ble High Court has since held that the entire provisions of the 
West Bengal College Teachers’ (Security of Service) Act, 1975 relating 
to termination of your employment, appeal therefrom etc. ‘constituted 
a single scheme and could not be given effect to unless the Appellate 
Tribunal was set up by the State Government and in that view of the 

_ matter including the dismissal passed under the said Act including 
the proceedings taken against you and the order of Vice Chancellor 
passed on appeal were all quashed. The Hon’ble High -Court made 
it clear that the said order would not prevent the college from taking 
any step against you in any other law for the time being in force. 

The Governing Body has since decided in view of the decision 
of the Hon’ble High Court and without prejudice to any of the rights 
and contentions of the college including that your services were validly 
and lawfully terminated on September 30, 1977 and witha view to 
avoid all disputes and controversies in future that your services be and 
are hereby terminated with immediate effect. The contract of employ- 
ment dated 30th June, 1969 provides for a month’s notice and it has 
been decided by the Governing Body that you be paid one month’s 
salary in lieu of such notice. 

Accordingly please note that your services stand terminated with 
immediate effect and you shall be paid one month’s salary in lieu of 
the notice. You may collect all dues from the office of the College 
on any working day during office hours. 

9. The respondents 5 and 6 again preferred appeals under Section 
12 of the West Bengal College Teachers’ (Security and Service) Act, 1975 
against the said dismissal orders dated May 10, 1978. On May 13% 1978 the 
Inspector of Colleges, Calcutta University gave notice to the Governing 
Body of the College that on May 16, 1978 the Vice Chancellor as the 
authority duly empowered would hear the matter. The Governing Body. ° 
was asked to show cause why ad-interim orders shall not be made. On 
16th May, 1978 the Honorary Secretary of the Governing, Body of the 
College had addressed a letter to the Inspector of Colleges, Calcutta 
University requesting that the matter might not be proceeded with without 
furnishing the copies of the petitioners’ appeal and without affording 
opportunity of hearing to the College Authorities. 
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10. On 17th May, 1978 the Vice Chancellor of the ‘Calcutta 
University granted stay of the operation of the orders of the termination 
of service of the respondents 5 and 6 till the disposal of the appeals 
preferred by them. 

II. On 12th May, 1978 the appellants presented this appeal under 
Clause 15 of the Letiers Patent against the judgment of Amiya Kumar 
Mookerji J. dated May 3, 1978, in so far as the same purported to quash 
the orders of dismissal passed by the Governing Body of the College on 
September, 1977 against the respondents 5 and 6 and the proceedings taken 
by the Governing Body of the College against the said respondents. The 
University of Calcutta, the Vice Chancellor, the Registrar and the Inspector 
of Colleges of the Calcutta University, who are respondents 1 to 4 have 
filed a Memorandum of Cross Objection against the said judgment of 
Amiya Kumar Mookerji J. dated 3rd May, 1978. The respondents 5 and 
6 have also filed another Memorandum of Cross-Objection. Both sets of 
the cross objector-respondents have contended that the learned Single 
Judge had erred in quashing the orders of the Vice Chancellor passed on 
appeals preferred by the respondents Sand 6 under Section 12 of the 
West Bengal College Teachers’ (Security of Service) Act, 1975 against 
their dismissal from service by the Governing Body of the College dated 
September 19, 1977. According to the respondents the Vice-Chancellor 
had power and authority to hear the said appeals of the respondents 
S and 6. 

12. The respondents 1 to 4 have filed an application under Order 
41 Rule 27 of the Code of Civil Procedure for taking into consideration 
certain alleged subsequent events after the judgment was delivered in Civil 
Rule No. 2441 (w) of 1978. The respondents 5and 6 have also prayed 
that this Court ought to take notice of the said subsequent events mentio- 
ned below. According to these respondents, the appellants had approbated 
the judgment dated May 3, 1978 of Amiya Kumar Mookerji J. quashing 
the dismissal of the respondents 5 and 6 by acting in conformity with the 
said judgment. The College Authorities had accepted the said judgment 
and on May 10, 1978 had passed fresh orders for dismissal against the 
respondents 5 and 6. The respondents under section 12 of the above Act 
have again preferred appeals against the said subsequent orders of the 
College Authorities dismissing them from service. The respondents 1 to 4 
have further stated that the State Government by an order published in 
the Official Gazette had constituted the Appellate Tribunal under the West 
Bengal College Teachers’ (Security of Service) Act, 1975 with effect from 
6th May,, 1978. 

13. The learned advocate for the respondents have submitted that , 
the appellants having accepted the judgment order of Amiya Kumar 
Mookerji J. so far as the same quashed their orders dated 30.9.77 dismissing 
the respondents 5 and 6 and they were estopped from further prosecuting 
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the preSent appeal presented by them against the said judgment 
of Amiya Kumar Mookerji J. dated 3rd May, 1978. We have heard the 
learned advocates for the parties on the said preliminary point and we 
find no substance in the same. In the facts of this case it cannot be 
held that the appellants’ statutory right under Clause 15’ of the Letters 
Patent to. prefer an appeal against the aforesaid judgment of Amiya 
Kumar Mookerji J. had come to an end. In the firstplace, the letters of 
the Honorary Secretary of the said College datéd 10th May, 1978 which we 
have set out in the earlier portion of our jucgment clearly stated that 
the Governing Body’s decision to terminate the services of the respon- 
dents 5 and 6 was without prejudice to any of their rights and contentions 
including that the services of the respondents 5and 6 were validly and 
lawfully terminated on September 30, 1977. In considering whether the 
appellants had approbated the said judgment and Whether the appellants 
are now estopped, we have to determine whether or not they have accep- 
ted any benefit under the said judgment and had thereby deemed to 
have renounced all their rights inconsistent with it (vide (1) C. Beepathu- 
ma and Others v. Velasari Shankaranarayana Kadambolithaya and Others, 
AIR 1965 SC 241),. Further, the majority decision in (2) Bhau Ram vy. 
Baij Nath Singh, AYR 1961 SC 1327, was that in the absence of some 
statutory provision or of well-recognised principle of equity, no one can 
be deprived of his legal rights including his statutory right of appeal. 
The majority decision in the said case was that a statutory right of 
appeal cannot be presumed to have come toan end because the appe- 
llant has in the meantime abided by or taken advantage of something 
done by the opponent under the decree. In this case, after reserving 
their rights and contentions about the previous dismissal orders dated 
September 3, 1977 the appellants had purported to abide by the order of 
the learned Single Judge. But in no sense they had taken any bene- 
fit under the said order de hors their claim on merits. Further, in this 
case there was no question of making a choice between two inconsistent 
rights. Therefore, the conditions necessary for the applicability of the 
doctrine of approbate and reprobate were not present. We, accordingly, 
uphold the submission of Mr. Bajoria, learned advocate for the appellants, 
that the principles of law laid down in Bhau Ram v. Baij Nath °Singh 
(supra), fully support the right of the appellants to proceed with this 
appeal. There is another serious impediment in the way of the respon- 
dents pleading that this appeal is not maintainable. The respondénts 
have themselves preferred Cross-Objections against the judgmeng of 
Amiya Kumar MookerjiJ. dated 3rd May, 1978 so far asethe same 
quashed the orders of the Vice Chancellor under Section -12 of the West 
Bengal College Teachers’ (Security of Service) Act, 1975. But, at the 
same time the respondents 5 and 6 under Section 12 of the said Act 


have preferred appeals to the University against their dismissal from 
I 
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service by letters dated 10th May, 1978 issued by the Honorary Secre- 
tary of this College. The University has entertained the said -appeals. 
Therefore, the appellants may also urge that the respondents have accep- 
ted the aforesaid judgment of Amiya Kumar Mookerji J. and have acted 
upon the same and, therefore, they are estopped from preferring Cross 
Objection. It is clear that the action taken by both the appellants and 
the respondents were without prejudice to their respective rights to 
prefer appeal/cross-objections against the aforesaid judgment of Amiya 
Kumar Mookerji J. Therefore, we over-rule the preliminary objection 
raised by the respondents. 

14. We now take up the consideration of the merits of the appeal 
preferred by the members/office bearers of the Governing Body of the 
College against the order of the learned Single Judge quashing the orders of 
dismissal dated 30th September, 1977. The appellants as petitioners 
had filed the writ petition inter-alia challenging the jurisdiction of the 
university to entertain the two appeals preferred by the respondents 5 and 
6 under Section 12 of the West Bengal College Teachers’ (Security of 
Service) Act 1975. The appellants had also challenged the delegation made 
by the Syndicate of the Calcutta University in favour of the Vice Chancellor 
of University for hearing these two appeals. The respondents 5 and 6 
themselves did not file any writ petition praying for quashing the order of 
the Governing Body dismissing them with effect from 30th September, 
1977. It is also debatable whether a writ would be available against the Gov- 
erning Body of the above-named college. This Court while disposing of the 
said writ petition of the present appellants, could not validly quash orders 
made by the appellants themselves. As already stated, the learned Single 
Judge was required to determine whether or not the. two appeals under 
Section 12 of the Act preferred By the two appeals of the respondents’ 5 
and 6 were maintainable and whether the orders passed by the Vice 
Chancellor in respect of them were lawful and within his jurisdiction. In 
case the court found that the appeals of the respondents 5 and 6 were 
maintainable and the orders passed thereon were valid, the Civil Rule 
obtained by the appellants was liable to be discharged. If, on the other e 
hand, it was found that the said appeals of the respondents 5 and 6 did 
not lie or that the Vice Chancellor had no jurisdiction to entertain à 
and hear the said appeals, appropriate orders might have been made by 
this Court for quashing the appellate proceedings. But, in either view of 
the matter, the Court entertaining a writ petition filed by the College 
Authorities could not have quashed the orders passed by the College 
Authorities themselves. Mr. Bajoria, learned advocate for the appellants : 
has urther pointed out that the right of the Governing Body ofa college ` 
to pass distiplinary orders against the teachers of the college were not | ° 
for the first time, created by the West Bengal College Teachers’ (Security 
of Service) Act, 1975. The said Act purported to regulate and modify. 
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the powers of the Governing Body over the teachers of the college by inter 

alia, making certain provisions for security of service of the college teachers. 
The Act has has inter alia, laid down the procedure for imposing penal- 

ties the Act also has provided for appeals to the University by the tea- 

chers against orders imposing penalties under Section 9(1) of the Act; 

the Act also contains provisions for constitution of an Appellate Tribunal. 

In case the appellants are right in their submission that until the Appellate 

Tribunal under Section 14 of the Act was constituted the provisions of 
the Act relating to imposition of penalties under Section 9 and for preferr- 

ing appeals therefrom under Section 12 did not come into force, then the 
college teachers would be continued to be govenred by the terms and con- 
ditions of their services withich existed prior to the commencement of the 
Act. 

15. The next submission of Mr. Bajoria is that at the date of the 
presentation of the appeals by the respondents Sand 6 to the University 
against the resolution of the Governing Body of the College dated 30th 
September, 1977 neither the University nor its delegate was competent to 
exercise the appellate powers under Section 12 of the West Bengal College 
-Teachers (Security of Service) Act, 1975. According to Mr. Bajoria until 
-and unless the appellate tribunal had been constituted under Section, 14 of 
the said Act and the provisions of Section 12 were still inoperative. 

_ Section 14 did not leave any discretion with the State Government and the 
State Government was bound to constitute an appellate tribunal and, 
‘therefore, until and unless such an appellate tribunal is constituted, there 
‘could be no question of the University entertaining appeals against order 
‘of the College Authorities imposing penalties upon the college teachers. 
Mr. Bajoria submitted that Section 12 and 14are so inseparably con- 
nected with each other that until and unless the higher tribunal under 
Section 14 is constituted, the right of appeal under Section 12 of the Act 
would remain ineffective and unavailable against the orders under Section 9 
of the Act. The learned Single Judge-while making the Civil Rule absolute 
has upheld this submission of the appellants. 

16. Having given our anxious consideration to the matter, we are 
unable to agree with the above proposition. The West Bengal College 
Teachers’ (Security of Service) Act, 1975 was enacted to provide for the 
security of service of teachers of affiliated constituent and govefnment 
sponsored colleges in West Benga]. Sub-section (3) of Section 1 of the 
said Act laid down that the Act shall come into force on such date as the 
State Government may by notification in the Official Gazette appoint.° On 
9th October, 1975 the Notification No. 1051 CC was published in, pur- 
suance of sub-section (3) of Section 1 of the said Act, appointieg 9th day 
of October, 1975 as the date on which the said Act shall come into force. 
Therefore, 9th October, 1975 was the date of the commencement of the 
“provisions of the West Bengal College Teachers’ (Security of Service) Act, 
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_ 1973 and all the provisions of the said Act including Section 12 had, come 
into force. The Governing Body of the college itself purported to ‘follow 
the provisions of the said Act in the matter of imposing penalties upon the 
respondents 5 and 6. The Honorary Sezretary of the College on behalf 
of the Governing Body by a letter dated 30th September, 1977 forwarded 
to the Vice Chancelior, University of Calcutta two copies of the orders of 
the Governing Boly imposing penalties upon the respondents 5 aad 6 
in accordance with sub-section (1) of Section 9 of the West Bengal Act 
XXXIV of 1975. The Secretary further intimated that the said commu- 
nication was being made in accordance with Section 10 of the said Act. 

17. Section 10 inter-alia requires that the order of the Governing 
Body shall be communicated to the teacher concerned and the same shall 
also be reported to the University to which such college is affiliated. 
Section 12 of the Act confers a subtantive right upon a teacher who is 
aggrieved by an order imposing any of the penalties referred in sub-section 
(1) of Section 9, to prefer an appeal within 30 days from the date of such 
order to the University to which the college is affiliated. An order of 
penalty under Section 8 by the Governing Body of the college upon 
any teacher of the college is subject to an appeal under Section 12 
of the Act. The said section 12 does not qualify that such right 
to prefer appeal against any order imposing penalties shall not be 
exercised until the Tribunal under Section 14 is set up. In ‘other 
words, the right of appeal under Section 12 has not been made 
conditional upon constitution of the appellate- Tribunal under Section 14 
of the said Act. The object of the Act no doubt is to set up a hierarchy 
of quasi-judicial authorities/tribunals. In the lowest tier is the domestic 
enquiry by the Governing Body. The University has been constituted 
the appellate authority from the orders of the Governing Body imposing 
any of the penalties in sub-section (1) of Section 9. The Appellate Tribunal 
constituted under Section 14 by the State Government is the apex. The 
Governing Body of a College or a teacher may prefer an appeal against an 
order passed under Section 12 of the said appellate tribunal within the 
prescribed time. 

18. In this case, simultaneously with the commencement of the 
West Bengal College Teachers’ (Security of Service) Act, 1975 the State 
Government did not constitute the Appellate Tribunal under Section ‘14. 
On 6th May, 1978 the State Government under Section 14 of the Act had 

. constituted the appellate tribunal. But we are not prepared to hold that 

. because of the delay on the part of the State Government in constituting 

» the appellate tribunal under Section 14, a teacher against whom penalty 

under $ub- “section (1) of Section 9 of the said Act has been in the mean- 

-, time ‘imposed, shall be deprived of his right to: prefer an appeal to the 

University under Section 12. As soon as the Act including Section 12 

thereof came into force, the University became competent to exercise - 
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appellate powers under Section 12, because the Act did not contemplate 
any not fication or order for vesting of such appellate powers upon the 
University. In case, we accept the submission of the learned advocate 
for the appellants, that the right of appzal under Section 12 would remain 
suspended until and unless the Appellate Tribunal under Section 14 of the 
Act is constituted, it would mean that inspite of the State Government’s 
notification under Section 1(3) of the Act, Section 12 was not brought 
into force. In other words, the court would be required to hold that 
even thoug’ by a. notification the entire Act had come into force, the 
commencement of Section 12 was post poned till the State Government had 
constituted the appellate tribunal uader Section 14(1) of the Act.. We 
are not prepared to read into the Act something which is not there 
orto defer the date of the commencement of. the Act contrary to the 
clear intentions of the Act itself. As soon as the Act came inta 
force, tie power of tie Goveraing Boly of a college which was 
governed by the said Act to impose upon a teacher of the college any of the 
penalties specified in Section 9(1) would be regulated by the provisions 
of the said Act. In other words, the said powers of the Governing Body 
must be exercised in ce mpliance with the provisions of the said Act. In 
this case, the Governing Body of the college concerned also purported tə 
act and proceed under the Act in the matter of imposing penalties upo 
the respondents 5 and 6. When such penalty orders imposed by the 
Governing’ Boby were communicated to the teachers concerned, they had 
bight to preserit appeals to the University. There is no indication in the 
Act that such right of a teacher to prefer appeal uader Section 12 would 
remain in abeyance or would be deferred till the higher tribuaal under 
Section 14 of the Act is constitut-a by the State Government. . Because 
of a possible time lag between. the commencement of the Act and 
the constitution of the Appellate Tribunal under Section 14, a tea- 
cher upon whom a penalty is imposed under Section 9 of the Act cannot 
be deprived uf his right to present an appeal to the University. As 
already stated, as soonas the Act was brought into force the University 
became competent to entertain appeals under Section 12 and the exercise 
of the said appellate powers of the University cannot be ‘denied Lecaus; 
the tribunal which may entertain appeals from the orders of the University 
made under Section 12 may not have been constitut:1. 

19. In this proceeding arising under Article 226 of the Constitution, 
it is not relevant to consider whether the civil court would be competent - 
to entertain a suit in respect of orders made under Section 9 or “under ` 
Section 12 when no appellate tribunal under Section 14 had been ` 
constituted, ‘Section 16 of the Act had provided that the decisign of the ap- 
pellate tribunal shall be final and no suit or proceeding shall lie in any Civil ` 
court in respect of the matters required to be referred to the said: tribunal. 
` Section 16 of the Act , in the first place, expressly has oust: civil court’s 
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jurisdiction infer-alia, in respect of matters required to be referred to the 
said tribunal under Section 14. The Act, however, dogs not coitain any 
express provision for making the decision of the Uaiversity maie un ler 
Section 12 of the Act final and also for ousting the civil court's juris- 
diction. In this appzal arising out of a writ proceeding we arz not called 
upon to decide to what extent the civil court’s jurisdiction hes been 
ousted in respect of orders and decisions made by different authorities 
under the Act. Because theré could be no question of the said Act 
excluding this court’s jurisdiction under Article 226 of the Constitution 
in respect of such orders and decisions made under the said Act. 


20. The Full Bench decision in (3) Mahendra Nath Roy v. Delraddi 
Chakdur and another, AIR 1966 Cal. 285, has no relevance in the present 
context. The Full Bench in Mahendra Nath Roy's case (sup-a) inter-alia held 
that t13 juris listion of a civil court to eatertain a suit between a burga lar 
arid the owner whose land the bagadar cultivates, with regard to any 
of the matters specified in sub-section (1) of Section 7 of the West Bengal 
Bargadar’s Act, 1950 was not barred by sub-section (2) of Section9 of 
the said Act where no Board has been established under the said Act for 
the local area within which the land in question is situated. The 
Full Bench inter alia held that section 6(1) of the Bargadars Act, 1950 
was not mandatory but discretionary and it was optional for the 
State Government to establish a Bhag Chas Conciliation Board in 
any particular local area. According to the Full Bench, the jurisdiction 
of the civil court was not excluded under Section 9 (2) of the Bargadars 
Act, 1950 when a Board had not been established in any particular area. 
When the State Government failed to establish a Board, the civil court 
could not be deprived ofall its powers or the right of a person affected 
to take recourse toa remedy by way of suit cannot be barred. Mr. 
Bajoria, learned advocate for the appellant, submitted, with reference to 
the observations of the Full Bench decision Mahendra Nath Roy v. Delraddi 
Chakdar and another, (supra), at page 289 of the reports that’Section 14 of 
the West Bengal College Teachers’ (Security of Service) Act, 1975 was 
mandatory and not directory and, therefore, the State Government had 
a duty to constitute the ‘appellate tribunal under Section 14. In our 
view, the question whether Section 14 was mandatory or not may bea 
relevant consideration for determining whether the civil court’s jurisdic- 
tion has been excluded from the cate of the commencement of the Act 
or from the date on which the appellate tribunal was actually constituted. 
But tfe said question whether the state government has a duty or an 
option under Section 14 is not at all germane in the matter of presentation 
of appeals under Section 12 of the Act. As already stated when a penalty 
is imposed under Section 9, a right accrues in favour of the aggrieved - 
teacher to prefer an appeal to the University in terms of Section 12. The 
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University’s appellate power under Section 12 has not been either expre-. 
ssly or impliedly made dependant or con litio.al upon constitution of an 
appellite tribunal which would entertain ‘appeals from the order un ler 
Section 12. 


21. For the aforesaid reasons. we reach the conclusion that f-om 
the date of the commencement of the West Bengal College Teachers’ 
(Security of Service) Act, 1975 the University became competent to 
entertain appeals against orde‘s passed unider Section 9(1) of the Act by 
the Governing Bodies of the colleges whic cams within the ambit of the 
said Act. Thus, with effect from the date of the commencement of the 
Act, a teacher of such a college acquired a vested right to present 
anappeal to the University against the orders of the Governing, 
Bodies imposing any of the penalties specified in Section 9(1) of the 
Act. i 

22. The next subm’'ssion of Mr. Bajoria is that even assuming that 
the right of appeal under Section 12(1) was available even before the 
constitution of the appellate tribunal under Section 14, in the instant 
case, the Vice Chancellor, Calcutta University had no jurisdiction, in the. 
absence of a valid delegation of powers under Section 12 to entertain the 
appeals of the respondents 5 and 6. 


23. The University is the appellate authority under Section 12 of: 
the West Bengal College Teachers’ (Security of Service) Act, 1975. Section 
13 of the said Act empowers the University to delegate the powers con- 
ferred upon it by Section 12 to such authority or officer not below the: 
rank of a- Deputy Inspector of Colleges as the University may spceify. 
The expression ‘University’ has not been defined in the West Bengal 
College Teachers’ (Security of Service) Act, 1975. Therefore, Mr. Bajoria- 
learned advocate for the appellants, correctly submitted, that, with reference. 
to orders passed under Section 9 by the Governing Bodies of the 
colleges affiliated to the Calcutta University, the meaning of the experssion 
“University” appearing in Section 12 of the Act should be ascertained by 
looking into the provisions of the Calcutia University Act, 1966., Section: 
1Q) of the Calcutta University Act, 1966 isas follows ;— 


“The University means the University of Calcutta as constituted’ 
under this Act.” g 


The Chapter JI of the said Act deals with the University and its powers. 
Section 3(1) of the said Act lays down “the first Chancellor and the first 
Vice-Chancellor of the University and the first members of the Senute, 
the Syndicate and the Academic Council, and all persons who ®may here- 
after become such officers or members, so long as they continue to hold 
such office or membership, shall constitute a body corporate by the name 
“of the University of Calcutta.” In other words, the University of Calcutta 
consists of :— _— 
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(a) the Chancellor, (b) the Vice-Chancellor. (c) the Senate and 

(d) the Academic € ouncil. . 

Each one of thcs2 persons/bodies are constituents of the University 
of Calcutta which is a body corporate having perpetual succession.. 
Section 4 of the said Act enumerates the powers of the University. The. 
Vice Chancellor under Section 6 of the Act is one of the officers of the 
Univcrsity and his power and duties have been enumerated in Section 9, 
of the said Act. But’ he has been vested with some and not all the 
powcrs of the University of Calcutta. Apart fiom his powers of general 
control and supervision as svecified in sub-section (4) of Section 9 of the 
Act, the Vice-Chancellor can exercise such other powers and discharge such 
other Cuties as may be delegated to him by any other authority or body. 
of the University or as may be prescribed by statutes, ordinances and regula- 
tions. It is however not necessary to set out in detail the powers the. 
different authorities of the Univ.rsity including the Syndicate as provided 
in Chapter V of the Calcutta University Act, 1965. [t would be sufficient 
to point out that Section 23 of the Calcutta University Act, 1966 has not 
specifically provided that the Syndicate shall have powers to hear appeal 
which may lie to the University under any law. 

24. The respon ‘ents in this appeal submitted that Section 23(2) of 
the Calcutta University Act, 1966 Fas conferred upon the Syndicate all 
powers of the University not otherwise provided for in the Act. In other 
wor.'s, Section 23(2) has vested the Syndicate with the residuary powers" 
of the University and therefore, accordingly the Syndicate could exercise 
the said appellate powers of the University under Section 12 of the West 
Bengal College Teachers’ (Security of Service) Act, 1975. In the instant 
case, the Syndicate had validly delegated the said appellate powers under 
Section 12 read with Section 13 of the West Bengal College Teachers’ 
(Security of Service) Act, 1975. 

25. It is, therefore, necessary to examine the scope and effect of 
Section 23(2) of the Calcutta University Act, 1966. The said sub-section 
consists of two ‘parts: (a) all powers of the Uuiversity not otherwise 
specifically provided have been vested upon the Syndicate and (b) the’ 


* Syndicate shall have necessary powers to give effect to the provisions of 


the Calcutta University Act. Undoubtedly, the first part confers resi- 
duary powers of the University upon the Syndicate. The second part of 


* Section 23(2) authorises the University to exercise incidental and consequ- 
„ential powers to give effect to the provisions of the Calcutta University Act. 


Mr. Baforia, learned advocate for the appellants, submitted before us that 


_ the Syndicate*s residuary powers under Section 23(2) are confined to such 


powers of the University, which have been mentioned under Section 4 of 
the Calcutta University Act, 1966 but . have not allocated to any of its 
constituent authorities. In other words, the submission of Mr. Bajoria is 
that Section 4 enumerates the totality of powers of the University. The 
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subsequent Sections .of the Calcutta University Act have purported 
to allocate and distribute most of these powers among the officers and 
the authorities constituting the Calcu:ta University. According to Mr. 
Bajoria, the Syndicate uncer Section 23(2) may exercise only those powers 
of the University which have not been specifically distributed amorg these 
officers and authorities. But in no event the Syndicate in the name of the 
University can exercise any power which is not mentioned in any of the 
clauses of Section 4 ofthe Act. Although the above submission appzars 
to be attractive at the first sight, upon further consideratoin we are unable 
to accept the same. No doubt, the Calcutta University being a body 
corporate, its powers, duties and functions are primarily derived from the 
Calcutta University Act, 1966 and the statutes and regulations framed 
thereunder. But by subsequent legislation additional powers could 
be conferred upon the Calcutta University. The West Bengal College 
Teachers’ (Security of Service) Act, 1975 vested the Universities in West, 
Bengal including the Calcutta University with powers to entertain. 
appeals by the teachers against whom penalties under Section 9(1) of, 
the Act might be imposed. In other words, the West Bengal College 
Teachers’ (Security of Service). Act, 1975 has given additional powers 
to the University. Jt is true that under the Calcutta University Act the 
Syndicate is one of the several authorities constituting tae University 
and the Syndicate does not enjoy all the powers of the University. But, 
under the Calcutta University Act apart from the powers allocated to 
it under sub-section (1) of Section 23 of the Calcutta University Act, 
the Syndicate may also exercise the residuary powers of the University. 
When the Calcutta University Act, 1966 was enacted, the appellate 
powers of the University under Section 12 of the West Bengal College 
Teachers’ (Security of Service) Act, 1975 was not even in contemplation. 
Subsequently, the Universities including the Calcutta University were 
constituted as the appellate authorities under Section 12 of the said Act. 
Mr. Bajoria did not urge before us that the Calcutta University itself. 
cannot exercise such appellate powers under Section 12 of the said Act 
in the,’ absence of same being specified in Section 4 of the Calcutta Uni- 
versity ‘Act by amendment of the Calcutta University Act. In fact, we . 
find no legal impediment in the way of conferment of such appellate 

powers under ‘the | Univ ersity by a subsequent statute, namely, the West 

Bengal CollegeTeachers’ (Security of Service) Act, 1975. The Univer- - 

sity of Calcutta is composed of (I) Cnancellor, (2) Vice Chaficellor, ` j 
(3) Senate, (4) Syndicate and (5) Academic Council. It is notępracti- ` 

cable, for the Calcutta - University itself to discharge sath appellate 

powers and it must exercise its appellate powers through one of these ` 
authorities. In theatsence of any specific provision either in the Calcutta 

University Act or in the West Bengal College Teachers’ (Security of 

Service) Act 1975, allocating or distributing such appellate powers 
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under Section 12 of the 1975 Act, the Syndicate which hds been 
vested with the residuary powers of the University could validly exercise 
on behalf of the University the said appellate powe.s to entertain 
appzals of teachers against orders imposirg penalties by the Governing 
Bodies of colleges affiliated to the Calcutta Univers'ty. The Section 
13. of the West Bengal College Teachers’ (Security of Service) Act, 1975 
recognized that the appellate powers under Section 12 of the Act may 
be delegated. 


26. Weare not prepared to accept the submission of Mr. Bajoria 
that Section 23(2) has empowered the Syndicate to exercise only those 
powers of the University which have been conferred upon the University 
under Section 3 of the Calcutta University Act but not allocated or dist- 
ributed to any of the authorities under the Act. It is significant to note 
that words “specifically provided for’ have not been qualified by the 
expression “in the Calcutta University Act”. Therefore, once it is held 
that the University of Calcutta has been entrusted with additional powers 
under the West Bengal College Teachers’ (Security of Service) Act 1975 
without specifying the officer or the authority who muy exercise such 
additional powers, the Syndicate would be legally entitled to exercise the 
said additional powers of the University. 

27. In the result, we reach the conclusion that the expression “all 
powers of the University not otherwise specifically provided for” in Section 
23(2) of the Calcutta University Act would include not only the residuary 
powers of the University under the Calcutta University Act itself but also 
the powers of the University conferred by any other law and which have not 
been specifically distributed or delegated by the said law to any officer or 
authority of University.. Neither, the Calcutta University Act nor the 
West Bengal College Teachers’ (Security of Service) Act 1975 does 
specify that which auhtorities composing the University would exercise the 
appellate’ powers of the University under Section 12 of the Act of 1975. 
Therefore, the Syndicate can exercise the said powers by either itself 
acting as the appellate authority or by delegating the same in terms of 
Section 13 of the West Bengal College Teachers’ (Security of Service) Act. 
- 1975. Accordingly, the Syndicate of the Calcutta University had validly 
empowered the Vice Chancellor to hear and dispose ofthe appeals prefe- 
tred by the respondents 5 and 6 against their removal. 


28. Therefore, the judgment of the learned single Judge cannot 

i be sustained. The two appeals of the respondents 5 and 6 under Section 
12 were maintainable in law and the Vice Chancellor was entitled 
_to act as’ “thie appellate authority under Section 12 read with 
Section 13 of the West Bengal College Teachers’ (Security of Service) Act, 
1975. -We also set aside the order of the learned Single Judge that the 
orders of dismissal passed by the Governing Body of the College were not 
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. valid. „We, however, express no opinion upon the merits of the deer 
of the Vice Chaneellor disposing of the two appeals under Section 12 of 
the Act. We have not also decided whether or not the dismissals of the 
Tespondent Nos. 5 and 6 were lawful. All the parties would be entitled 
to proceed further in accordance with law in respect of the said appellate 
decision of tae Vice-Chancellor under Section 12 of the Act. 

29. Subject to these observations, we allow this appeal, st aside the 
judgment appealed against and we discharge the Civil Rule No. 2411(w) 
of 1978. The cross-objections are also allowed to the above extent. 

30. There will be no order as to costs. 

31. On the prayer of Mr. Bajoria, there will be stay of the opera- 
tion of this order till one week afier the re opening of the Court after 
‘the long Vacation. But, we make it clear that at this stage, we are not 
deciding which body is the lawfully constituted Governing Body of the 
College. Therefore, we need not consider'the subsequent event of conver- 
sion of the College into a Sponsored Institution and the appointment of 
an Ad-hoc Committee. 


32. Let the appeal be put up “For Orders” one week after the 
te-opening of the Court after the long Puja Vacation regarding disburse- 
ments of the moneys deposited in terms of the interim order. 

Roy, J.: I agree. 
K. M. G. 
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{ CIVIL APPELLATE JURISDICTION] ' 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Dhiresh Chandra Chakravorti 


Decision: September 4, 1978 


7 Anaih Bandhu De an aal .. Appellant 
Versus 7 
Krishna Lal Das & Ors. bs ... Respondents* 


Hindu law—Devolution of Shebaitship. 


Nandi installed the Deity of Gopinath Jew. His son Mathura f 


executed an Arpannama whereby he dedicated immovable properties in 
favour of the Deity, appointed his wife and his brother’s wife as joint 


shebaits §with right of survivorship and directed that the shebait would. 
appoint or nominates his successor. On the death of the brothers wife- 


Mathura’s wife became the sole shebait, she appointed Sristidhar as the’ 
next shebait. ‘Instead of appointing his successor, Sristidhare*by his will 


laid down a line of succession in tail male to shebaitship and directed “that ` 


of;his 4 sons the eldest Harinarayan would be the first shebait and 
*S. A, no, 674 of 1970. 


, 


fe) 


b | 
1976 (2) CLJ}. Anath Bandhu De v. Krishna Lal Das , S569 


thereafter his three other sons would become shebaits in succession and 
after the death of his sons, the eldest among the grandsons, great 
grandsons and lineal male descendants would be shebaits. After the 
death of Sristidhar dispute arose among his sons regarding shebaitship 
and two of his sons filed a suit against others. That suit was com- 
promised and the parties agreed to be bound by the terms mentioned 
in Sristidhar’s will. The youngest son of Sristidhar before his death 
appointed his son (defendant No. 1) as the shebait. Plaintiff filed a suit 
for declaration that he was the lawful shebait and that appointment 
of defendant no. 1 was illegal. Trial court dismissed the suit and 
the appeal was also dismissed -by the lower appellate court. Plaintiff 
then filed the second appeal to High Court and contended that he 
being the only son and heir of the last legal shebait, succeeded to the 
shebaitship of the Deity. 

HELD: The line of succession to the office of shebait in tail male 
as laid down in the will of Sristidhar is opposed to Hindu’ law and is void 
and inoperative. The compromise decree whereby the parties bound 
themselves by the terms of the will of Sristidhar regarding appointment 
of shebait could not render valid the line of succession laid down by Sristi- 
dhar in his will as the same was void being opposed to Hindu law, 
Appointment of Harinarayan, father of the plaintiff was legal and valid 
as he was the immediate successor in office of Sristidhar. Appointment 
of other sons was not in accordance with the terms of the will of the 
founder. According to Hindu law, when the worship of a Deity has been 


founded, the shebaitship is held to be vestedin the heirs of the founder . 


unless he has disposed of it otherwise. In the instant case a mode of 
devolution has been luid down by the founder. Since Harinarayan did not 
appoint his successor in terms of the will of the founder there was a 
break in the mode of devolution and it would revert back to his heirs. 
Plaintiff is not entitled to the same by right of inheritance. Defendant 
no. I has not acquired any title to shebaitship by adverse possession. The 
appeal is dismissed. 
_ Cases referred to :— 
(1) Mgnohar Mukherjee v. Bhupendra Nath Mukherjee, 37 CWN 
29 FB 
(2) Ganesh Chandra Dhur v. Lal Behari Dhur, 41 CWN. 1 
*' (3) Gossamee Sree Greedhareeji v. Ramaniolljee Gossamree, LR 16 
IA 137 i 
(4) P®amatha Nath Muilick v. Pradhyuma Kumar Mullick, AIR 1925 
= Pcg 
(5) Jagannath Prasad Gupta v. Ranjit Singh, ILR 25 Cal 354 
Mukul Gopal Mukherjee ss .. | for Appellant 


Monmohan Mukherjee and Miss. Suniti Sen Gupta ... for Respondents . 
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The judgment of the Court was as follows :— 

Dutt, J. : This appeal is at the instance of the plaintiff and it arises 
out of a suit for declaration of title, permanent injunction and for 
accoun’s. 


2. Thecase of the plaintiff was that one Nayan Chand Nandi 
installed the deity Sree Sree Gopinath Jew Thakur at 5A, 5B and 5C, Ratan 
Babu Road, Cossipur, more than a century ago. His son Mathura Mohan 
dedicated the ka schedule properties to the ceity. ‘The Kha schedule 
properties were acquired out of the income of Ka schedu'e properties: 
By an Arpannama executed by Mathura Mohan in orabout Asiar 1229 
B.S., he appointed his widow Reshmoni and his brother’s widow Jagadis- 
‘wari as joint shebaits of the deity. The Arpannama is not however, trace- 
able. After the death of Jagadiswari, the shebaitship of the deity devolved 
upon Rashmoni who acted as the sole shebait up to about 1859. Bya will 
cated October 21, 1859, Rashmoni appointed her relation Sristidhar as 
the shebait of the deity. Sristidhar, by a will which was probated, created 
a line of succeession to the office of the siebait. He appointed his four 
sons, namely, Harinarayan, Haripaca, Haribhusan and Harimohan as the 
successive shebaits and it was directed that after their deaths the eldest 
for the time being amongst his g-andsons, great grandsons and lineal male 
, descencants would be the shebaits of the deity. As per the direction in 
the will of Sristidhar, Harinarayan, the father of the plaintiff, became 
the shebait. 


3. Jtappears that there was som dispute amongst the sons of 
Sristidhar about the shebaitship of the deity. Haribhusan and Harimohan, 
the father of the defendant no. 1, instituted a suit being Title Suit No. 
89 of 1918 which was re-numbered as Title Suit No. 1 of 1927, in the 
Court of the Second Additional Sub-ordinate Judge, Alipore, against 
Harinarayan and Sm. Manjusree Dasi, the widow of Haripada, relating 
to the shebaitship of the deity. That suit was eventually compromised 
between the partics and a compromise decree was passed on March 2, 1928. 
It was inter alia directed in the said compromise decree that the parties 
would be bound by the terms and conditions as mentioned in the will 
dated Magh 29, 1310 B.S. of the late Sristidhar Dey including the direc- 
tion for appointment of successive shebaits. Further, it was directed 
that in accordance with the terms of the said will, the defendant no.‘? 
Harinarayan would continue as the shebait and on his death or relinquish- 
ment of the office of shebait, the plaintiff no. 1 Haribhusap De® and in 
his absence, the plaintiff no. 2 Harimohan Dey would successively become 
the shebaits, Harinarayan remained the shebait till September 14, 1928 
when he died and thereafter Haribhusan became the shebait. Haribhu- 

„ŝan died on April 18, 1948 and thereafter Harimohan became the _shebait. 
Harimohan died on March 3, 1960, but before his death he appointed his 


. 
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son Krishnalal, the defendant. no. 1 as the shebait on February 7, 1955. 
The contertion of the plaintiff was that the appointment of the cefendart 
no. | was illegal. It was the plairtiff’s case that he was the origiral 
shebait of the deity and was entitled to have the custody of the deity and 
to possess the debuttar properties on behalf of the deity. Accordirgly, 
the plaintiff filed the said suit for a declaration that he was the lawful 
shebait of the ceity and for permanent injunction and accounts. 

4. The proforma defendants ncs. 1 to 8, who are the heirs of 
the other sors of Sristidhar, supported the plaintiff. Krishnalal who 
was the principal defendant contested the suit. His defence was thet 
under the Arpannama of Mathura Mohan, the relevant prov’son of 
which were to b> found ia the will of Rishmoai, Sristidhar could not lay 
down any line of succession in his will. He was only entitled to appoint 
his next successor-siebait. In any event, Sristidnar having created a line. 
of succession in tail male which was unknown to Hindu law, such line 
of succession was void and invalid. Har:mohan, who was the last 
surviving son of Sristidhar, held office of the shebait from April 1918 to 
March 1960 and on the strength of the appointment made by him, the 
defendant was now. lawfully holding the office of the shebait. It wes 
coi.tended that as the line of succession in tail male as laid down in the 
will of  Sristidhar was invalid in law, the piaintiff did not becom: the 
snebuit after the death of Harimohan, and he was not eatitled to any of 
the reliefs prayed for in the suit. 

5. The learned Subordinate Judge, 4th Court Alipore who tried 
the suit, upheld the contention of the defzndant and dismissed the suit. 
The plaintiff, being aggrieved by the judgment and, decree of the learned 
Subordinate Judge, filed an appeal against the same which was heard by 
the 9th Court of the Additional District Judge Alipore. The larned 
Additional District Judge took the same view as that of the learned sub- 
ordinate judge. Further, he held that as Harinarayan did not appoint 
his successor, the appointments of his brothers in accordance with the 
will of Sristidhar or in terms of the compromise decree were void, and 
that accordingly, the shebaitship would revert to the family of the 
fc under Mathura Mohan Nandi. Upon the said findings, he dismissed 
. the appeal. Hence this second appeal by the plaintiff. 

6. It has been already stated that the will of Mathura Mohan 
Ley is not traceable, but the directions given by him for the appointment 
- of shebaits have teen mentioned in the will of his wife Rashmoni, who 
‘became the shebait.‘ It appears from the will of Rashmoni that 
“her hysband, the founder of the debutter, directed that the shebait 
holding offiee for the time being would, before his death or relin- 
` quishment of his office of the shebait, appoint or nominate his successor. 
ìt also. appears that before his death Mathura Mohon had appointed 
his wife Rashmoni and his brother’s widow Jagadiswari as the joint shebaits 
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with thé right of survivorship, and that since the death of Jagadish- 
wari, the office was held by Rashmoni alone. Under her will, Rashmoni 
appointed her near relation Sristidhar as the next shebait of the deity 
with the direction that before his death or relinquishment of office, he 
should appoint one of his heirs if he is considered suitable or any other 
person as he would think fit, as the shebait. Instead of appointing his 
successor, Sristidhar by his will laid down a line of succession in tail male 

to the office of the shebait. He directed that his eldest son Harinarayan would 
be the first shebait and thereafter his other sons would become the shebaits 
in succession and, after the deaths of or relinquishment of office by his 
sons, the eldest for the time being amongst the grandsons, greal grandsons 
and lineal male descendants would be the shebaits of the deity. Sristidhar 
was not the founder of the debutter, nor was he a donor and, accordingly, 
he had no right to create a line of succession contrary to that laid down 
by the founder. Even assuming that he had such aright, still he was 
not entitled to create a line of succession to the office of the shebait which 
was opposed and repugnant to Hindu law. The leading case on the point is 
the Full Bench case of (1) Monohar Mukherjee v. Bhupendra Nath Muk- 
herjee, 37 CWN 29 FB. It has been laid down in that case that the 
founder of Hindu debutter is competent to lay down rules to govern the 
succession to the office of shebait, subject to the restriction that he cannot 
create any estate unknown or repugnant to Hindu Jaw. There can be no 
doubt that the line of succession to the office of the shebait in tail male as 
lhid down in the will of Sristidhar is opposed to Hindu law and accordingly, 
it is void and inoperative. 

7. Mr. Mukul Gopal Mukherjee, learned Advocate appearing 
on behalf of the plaintiff appellant, however, submits that as the plaintiff 
who is the son of Harinarayan, was in being when Sristidhar died, he is 
entitled to the office of the shebait, for he is not hit by the rule against 
perpetuity. It is true that the said rule is not applicable to the plaintiff 
as he was alive at the time of death of Sristidhar, but the gift of shebait- 
ship was not made to him by Sristidhar independently by name. A 
similar question came up for consideration before the Privy Council in 
(2) Ganesh Chunder Dhur v. Lal Behary Dhur, 41 CWN 1. In that case, 

the founder of the debutter directed in his will as follows : 

“JT appoint my sons Kartick Chunder Dhur and Ram Chunder 

Dhur to be the Shebaits of the said Thacoors and I-direct that upon 
the death, retirement or refusal to act of any of them or apy of ' 
the future Shebaits the then next eldest male lineal descendant of | 
Kartick Chunder Dhur or Ram Chunder Dhur shall act asa Shebait 
in place of the deceased or retiring Shebait or Shebait® refusing to , 
act as such-it being my intention that the elcest for the time being 
in the male line of my said sons Kartick Chunder Dhur and Ram 
Chunder Dhur shall always remain as joint Shebaits and in the event 


e | 
o7 (2) CLI] Anath Bandhu De v. Krishna Lal Das 573 


of the death or refusal to act of any Shebait the then next male 
member of the branch to which the Shebait dying or refusing be- 
longed shall actas a Shebait in his place and stead.” 

8. The testator’s son Kartick died on May 24, 1927, leaving his 
son Netye, and the other son Ram died on October 17, 1928 leaving four 
sons of whom Lalbehary was the eldest. It was held by the Privy Council 
that after the respective deaths of Kartick and Ram, by the will an invalid 
attempt was made to lay down the line of succession not permissible under 
the Hindu law. It was further held that though Lal Behary and Netye 
were in life at the testators’s death, yet there being no independent gift of 
the office for life in favour of persons, who were to take respectively on 
the death or retirement of Kartick and Ram, including Lal Behary and 
Netye, they were not entitled to come in as shebaits. It was directed that 
on the deaths of Kartick and Ram respectively, the succession to the 
office of shebait and the income of the estate must be according to 
the ordinary Hindu law of succession. In view of the above Privy 
Council decision, the contention made on behalf of the appellant cannot 
be accepted. 

9. It has been stated already, that under the will of the founder of 
the debutter the existing shebait was to appoint his immediate successor. 
It is true that Sristidhar directed the appointment of his four sons one 
after another and thereafer created the line of succession opposed to 
Hindu law, but the appointment of Harinarayan, the father of the plaintiff, 
was quite legal and valid. Harinarayan was the immediate successor in 
office of Sristidhar. The appointments of other sons after Harinarayan 
were not in accordance with the terms of the will of the founder, for Sri- 
stidhar was only entitled to appoint his immediate successor. The lower 
appellate court has also held and, in our opinion, rightly that the appoint- 
ment of Harinarayan was quite valid, and that the other appointments 
were invalid. 

19. In this connection, it may be stated that the compromise decree 
whereby the parties bound themselves by the terms of the will of 
Sristidhar regrading the apponitment of Shebaits could not render 
valid the line of Succession laid down by Sristidhar in his will as 
the same was void being opposed to Hiudu Law. The plaintiff might 
be under the impression that Harimobhan would honour the agreement 
which was arrived at by the parties in the said suit relating to the com- 
promise decree, but Harimohan violated the terms of the compromise 
decree and appointed his son, the defendant no. 1, as the next Shebait. 

e11. The question, however, is whether the plaintiff succeed to the 
shebaitshif after the death of his father Harinarayan. It has been laid 
down by the Privy Council in (3) Gossamee Sree Greedharreeji v. Ruman- 
lolljee Gossamee, LR 16 IA 137, that according to Hindu law when the, 
worship of a thakoor has been founded, the sbebaitship is held to be 
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vested in the heirs of the founder, in default of evidence thaf he 
has disposed of it otherwise, or there had been som? usagz, coursė of 
dealing, or some circumstances to show a different mode of devolu- 
tion. This principle has als> been reiterated by the Privy Couz:cil 
in (4) Pramatha Nath Mullick v. Pradhyumna Kumar Mullick, AIR 
1925 PC 139. In the instant case, a mode of cevolution las bcen laid 
down by the founder of the debutter. It has been already stated that 
Mathura Mohan, in his will, directed that a siebait should, before his 
death, appoint or nominate his successor to the office. The shebaitship 
of the ceity devolved in accordarce with the said diicetion. The last 
shebait was Harinarayan who was the immediate successor of his father 
Sristidhar, as nominated by him. Harinarayan, howevcr, did not appoiit 
his successor to the office of shebait. Thus there was a break in the mod¢ 
of devolution as directed by the founder of the cebutter. It is claimed that 
the plaintiff being the sole heir of Harinarayan succeeced to the shebait: 
ship of the deity under the Hindu law of succession. It is no doubt true 
that shebaitship is property and it is heritable like any other property; 
subject to the condition that the founder of tie debutter has not laid down 
any mode of devolution of the office of shebait. Incase such a mode is 
laid dowa, the office of shebait would devolve according to that mode. In 
the absence of any disposition of she>aitship, it will devolve in accordance 
with the Hindu law of succession, and, in that case, the office of shebait 
will be a hereditary office. In (5) Jagannath Prasad Gupta v. Runjt Singh, 
ILR 25 Cal. 354, a Divison Bench of this Court consisting of Maclean 
GJ and Banerjee J. has laid down that where a shebait does not appoint 
his or her successor as provided in the will of the founder, and where 
thcre is no other provision for the appointment of shebait, the manage 
ment of tke endowment must revert to the heirs of the founder. The 
shebaitship of the deity in the hands of Harinarayan was not hereditary 
and so the question of succeeding to it by the plaintiff as the heir of 
Harinarayan does not at all arise. In the circumstances, the plaintiff is not 
entitled to the same -by right of inheritance. As Harinarayan did ‘not 
ay point his successor in terms of the will of the founder, there was a 
tieak in the mode of devolution as laid down by the founder and it would, 
accordingly revert back to lis heirs. The lower appellate court, in our 


opinion, has taken the correct view in this regard. The plaintiff's cliin 
to shebsitship cannot, therefore, be allowed. 


12. Before, we part-with this appeal, it may be recorded that the 
Court’s below are right in holding that the defendant no. 1 has, not 
acqu red any title to the shebaitship by adverse possession. 

For the reasons aforesaid, this appeal is dismissed, but in view @f the 
e facts and circumstances of the case, we direct the parties to bear *their own 

* costs throughout. 
Chakravorti, J.: I agree. 
P. R. —-— 
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[ CONSTITUTIONAL WRIT JURISDICTION] . 
Before Mr. Justice Amiya Kumar Maokerji 
Decision : September 26, 1978 
Orient Paper Mills fs si Appellant 
' Versus 

Union of India and Others ... ResponZents* 

Commission of Enquiry Act 1952, Sec. 3- Whether Commission has 
jurisdiction — Constitution of India, Art. 226(1)(a),(b) (c)—Whether funda- 
mental right is violated and injury sustained by petitioner—Delay in 
making the court, if fatal - Whether petitioner is estopped from challeng- 
ing jurisdiction of commission— Constitution of India Art. 77(1) (2 ,(3)— 
Whether notification not b2inz in the nam: of ta? Presideat aad not being 
authenticated, is void — Discretionary power of Government to appoint a 
commission — Formation of opinion to be on what materials—Whether 
commission has power to enquire into matters which are vague and are not 
definite matters of public importance. 

Petitionsr is a public limited company of the Birla Group of 
concerns. After receipt of allegations of irregularities, lapses and impro- 
perties, the Central Government on February 18, 1970 issued a Notif- 
cation under sec. 3 of the comm’ssion of Enquiry Act 1959, appointing 
a commission of Enquiry consisting of Sri A. K. Sarkar. On october 
22,1970, petitioner wrote the respondent a letter stating that matters 
set-out in Schedule “B” and ‘C were vague and indefinite. After 
various correspondence up to 1974, the Additional Director wrote the 
petitioner a letter that item 4 of Schedule “C” was specific and 
advising petitioner to go to court for determination of validity of 
interpretation otherwise commission would serve petitioner with sum- 
mons and procescs to gt the required information. Thereafter on may 
8, 1974 Petitioner filed the application under Art 226 of the consti- 
tution challenging the validity of the Notification dated 18.2.70, 
obtained a Rule and order of injunction staying the enquiry with 
respect to matters in Schedule “C”. The main grounds of challenge 
were that several items of enquiry were vague, indefinite and not 
definite matters of public importance, some of the matters had already 
been® enquired into by various departments of the government, measures 
and actions had already been taken and there could not be further 
enquiry into such matters by the commission. Respondent contended 
(1) that this court had no territorial jurisdiction, (2) that the petition 
did not fall within clauses (a), (b), or (c) of Art. 226(1), there had been 
no violafion of petitioners fundamental right and no injury had been 
‘sustained ; (3) that there had been inordinate delay in moving the court 
and (4) that petitioner had submitted to the jurisdiction of the 

*Nos. 2529-32(w) of.-1974 with No 2719 (w) of 1974 with No. 
51204, (w) of 1974 and nos, 3712-14 (w) of 1974. 
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commission and was estopped from challenging the jurisdiction of hire 
commission in the present application. Petitioner contended that the 
Notification dated 18.2.70 not having been expressed in the name of 
the President of India as required by sec. 77(1) of the constitution 
was void, that the order had not been authenticated under Art. 77(2), 
(2) that when a resolution moved in both Houses of Parliament for 
appointment of a commission regarding allegations mentioned in sche- 
dule “C”? to the Notification, were defected, Government had no 
discretionary power to appoint a commission under sec. 3 of the 
commission of Enquiry Act, (3) that matters referred -to in schedule 
“C” to the Notification were not definite matters of public importance and 
no opinion was formed by Government about necessity of appointment 
of a commission, (4) that the formation of opinion had to be made on 
relevant materials and not on extraneous considerations and (5) that the 
respondent acted malafide. 

HELD: Calcutta High Court has jurisdiction to entertain the 
application under Art. 226 of the constitution as part of the cause of 
action arose within its jurisdiction. 

Where the commission of Enquiry has no power to enquire into the allega- 
tions, there subjecting the petitioner to such a proceeding itself is a substantial 
injury, Petitioners’ writ petition came under Art. 226 (1}(b) of the constitution. 

Delay of four years is noi fatal, on that ground the petition cannot 
be thrown out where the jurisdiction of the commission to enquire into the 
matters has been challenged. Question of delay does not arise where a 
writ. of prohibition is asked for. 

In the instant case the petitioner has challenged the jurisdiction of 
the commission, It the appointment of the commission is without juris- 

‘ diction, then petitioneris’ acquiscence is no bar to the relief asked for. 

Art. 77(3) of the constitution enables the President to make Rules 
Jor the more convenient transaction of business of the Government of 
India and for the allocation of the said business. Requirements of Art. 
77({1) and 77(2) are merely directory and not mandatory. Courts are 

entitled to presume that the official acts are done in a proper manner. 

There is no bar to appoint a commission by the Government in exer- 
cising its discretionary power even when a resolution to appoint a 

* commission is lost in Parliament. ° 

Under sec. 3 of the Commission of Enquiry Act, Government can appo- 
int a commission of Enquiry only for the purpose of making an enquiry into 
uny definite matter of public importance. Government is not authorised By 

e this section to appoint a commission for the purpose of holding any enquiry 
{nto any other matter. e 
‘ The exercise of power or of opinion under sec. 3 of the Act is formation ° 
»e inited or restricted only to definite matters of public importance, Factual 
existence of those materials is absolutely necessary. 
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In the instant. case, detailed particulars partaining to the matters 
of enquiry were not specified in the notification. 

The decision not to appoint a commission after investigation was 
taken by the Central Government and it did not change its view. By 
changing its epinion government cannot change an indefinite matter or 
‘matter of no importance into a definite matter of public importance where 
in fact such matters did not exist. In the instant case no new facts were 
disclosed showing acquisition of new materials for which the opinion was 
changed. 

High executives and relatives referred to in the allegation are too 
vague and indefinite. The extent of vagueness or indefiniteness and arbi- 
trariness is evident from the requisition made by the commission for parti- 
culars. The retention of foreign exchange by manipulation of invoice 
values is utterly vague. Nothing has been specified as to what mani- 
pulation was made in respect of which particular goods regarding 
allegation of manipulation of cost structure. The matters in respect of 
which legal proceedings had already been taken and disposed of do not 
satisfy the test of public importance. These matters are neither definite 
. nor of any public importance. Those are absolutely vague and general 
. in nature on the basis of which no bonafide opinion could be formed that 
those matters are definite matters of public importance and for that 
purpose a commission of enquiry is required. The conditions precedent for 
exercising powers under sec 3 of the Act have not been fulfilled with 
respect to the impugned items referred to in schedule “C” to the Notification 
in as. much as the matters are neither “definite? nor of any public impor- 
tance. The Rule is made absolute. . 

Cases referred to :— 

(1) M.V. Pazwade v. Dr. S. M. Hassen, AIR 1954 Nagpur 71 . 

(2) Brajanandan Sinha v. Joti Narayan, AIR 1956 SC 66 

(3) Gulab Kanwar v. Enforcement Officer, AYR 1977 Cal 383 

(4) Rabindra Nath Bose v. Union of India, AIR 1970 SC 470 

(5) Sheo Nath Singh v. Appellate Assistant Commissioner of Income- 

* - tax 82 ITR 147 

(6) e Ramkrishna Valmia v, Justice Tendolkar AIR 1958 SC 538 

(7) Karnataka State v. Union of India, AIR 1978 SC 68 

(8) State of U. P. v. O. P. Gupta, AIR 1970 SC 679 

(994 State of Punjab v. S. S. Singh, AIR 1961 SC 493 

-(10) Barium Chemicals Co. Ltd. v. Company Law Board, AIR 1967 

* SC.303 ; . 

{11) Rohtas Industries Ltd. v. S. D. Agarwal, AIR 1969 SC 707 

(12) M. A. Rasheed v. State of Kerala, AIR 1974 SC 2249 

(13) Technological Institute of Textile, Civil writ-petition No. 3427 of - 
1972 (unreported judgment of Punjab and Haryana High Court) 
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(14) P. V. Jagannath Rao v. State of Orissa, ILR 1968 Cut. 483 

‘(15) Universal Industries and Cotton Mills Lid. v. Union of India, 
Civil Rule No. 4833 (w) of 1970 

(16) State of Jammu and Kashmir v. Bakshi Gulam Mohammad and 
Another, AIR 1967 SC 122 

(17) Krishna Baliav Suhay v. Commission of Enquiry, AIR 1969 SC 258 

(18) P.K. Kunju v. State of Kerala, AIR 1970 Kerala 252 

Subrata Roychowdhury, Biswarup Gupta, R. N. Bajoria 


and P. L. Khaitan for Appellant 
Noni Coomar Chakraborti, Somendra ‘Chandra Bose, R. N. Das : 
and Bhagabati Prasad Banerji bes for Respondents 


The judgment of the Court was as follows :— 

Common questions of law and facts are involved in these Rules. All 
these Rules were heard together. My judgment in C.R. 2529(w) of 1974 
shall govern all other Rules. 

2. In these Rules the petitioners challenge the validity of the noti- 
fication dated 18.2.70 issued by the Central Government under Section 3 
of the Commission of Inquiry Act, 1952, appointing a Commission of 
Inquiry known as “Sarkar Commission”. in particular, item Nos. 2, 4,9, 
11,12 and 13 of the Schedule ‘C’ to the said notification. The main 
grounds of challenge are that, these items are vague, indefinite and not 
definite matters of public importance : some of the matters had already 
been inquired into by the various departments of the Government, meas- 
ures and actions had already been taken, as such those matters could 
not form the subject matter of further inquiry by the said Commission. 

3. The petitioner isa public limited company under the Indian 
Companies Act, 1913. Itis one of the largest paper producing concern 
in India. On May 1, 1967 the Government announced to appoint a 
committee to go into basic question regarding the functioning of licensing 
system during the last 10 years. On July 22, 1967 the Government 
appointed an expert committee headed by Prof. M. S. Thacker to inquire 
into the working of licensing system during the last 10 years with a view to 
ascertain whether larger industrial houses have secured undue advantage over 
the other applicants in the matter of issue of licenses. After resignation of 
Prof. Thacker, Sri Subimal Dutt became the Chairman of the committee. 
In July, 1967 Sri Chandrasekhar, a member of Parliament, submitted a 
memorandum to the Prime Minister containing various allegations against 
Birla companies including the petitioner. Allegations were also emade | 
against the petitioner with regard to license capacity of the paper mill . 
units at Amlai and Brajrajnagar and relating to the forest lease granted 
to Amlai Unit. On August 25, 1967 the Central Government sent abst- . 
racts of the allegations made in the said memorandum of Sri Chandrase- 

. khar to Dutt committee and requested it to look into the said allegations 
since they had a bearing on industrial licensing. The Dutt committee was 


~ 
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invested with powers under the Commissions of Inquiry Act, 1952. In 
September and December, 1967, two further memoranda were submitted 
by Sri Chandrasekhar to the Prime Minister containing allegations against 
Jute Mills, Paper Factories etc. in Birla group of concerns and also 
alleging evasion of payment of excise duty in respect of certain quality 
of paper manufactured by the petitioner. In February, 1969 report of 
detailed investigations made by various Ministrics about the allegations 
made in three memoranda of Sri Chandrasekhar were laid before Rajya 
Sabha. The report found ; (i) no instance of assessment of kraft paper 
at lower rate applicable to printing and writing paper and (ii) the other 
allegations relating to inflatirg of cost structure ete. were too vague and 
general. It is stated in paragraph 14 of the petition that on March 5, 
1969 the then Dy. Prime Minister Sri Morarji Desai stated in Rajya Sabha 
that demand for excise duty had been quashed by Delhi High Court and 
no evidence of any organised evasion of duty or collusion with Central 
Excise Staff was found. On March 10, 1969 Late Fakiruddin Ali Ahmed, 
the Former Minister of Industrial Development stated in Rajya Sabha 
that there was no substance on the basis of which the matter could be 
referred toa Commission of Inquiry. A resolution was moved in Rajya 
Sabha for the appointment of a Commission of Inquiry but that resolution 
was lost. Thereafter, on April 25, 1969 a similar resolution was moved 
in Parliament for the appointment of a Commission of Inquiry but that 
was also lost. In July, 1969, the Dutt committee submitted its report 
recommending revision of the industrial licensing policy to make it: 
more purposeful and effective. On July 23, 1969, a supplementary 
report was submitted by Dutt committee dealing with the allegations 
concerning industrial licensing made against Birla group of industries’ 
contained in the memorandum of Sri Chandrasekhar. On August 25, 
1969 Sri Fakiruddin, Ali Ahmed stated in Rajya Sabha that the 
Government would take action to appoint a Commission of Inquiry in 
respect of the cases where the Dutt committee had stated that it was not 
possible for them to give their views as all the facts were not before them 
and affected parties were not given opportunity to place their cases. On 
August 28, 1969, the proposal to appoint the Commission of Inquiry was 


: brought,before the Central Cabinet and the Cabinet approved the proposal 


of such appointment at a meeting held on 28th August, 1969. On August 
29, 1969 the Government at the highest level decided to appoint a commi- 


` ssion gf inquiry, announcement of which was made through a statement 
, by the Minister of Industrial Development, Internal Trade & Company 


Affairsin Rajya Sabha. It was stated by the Minister that in view of 


_ certain lapse@, improprieties and acts of commission and omission as refe- 


rred to in the Dutt committee’s report which were definite matters of 
public importance, full and comprehensive inquiry.was necessary in respect 
of the above cases. It was, therefore, decided to set up a commission of 
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inquiry under the Commission of Inquiry Act, 1952 to go into all these 
matters.” On February 18, 1970 a notification was issued by the Central 
Government under Section 3 of the Commission of Inquiry Act, 1952 
hereinafter referred to as “the Act”, appointing a Commission of Inquiry 
consisting of Sri A.K. Sarkar, Former Chief Justice of India, for a full 
inquiry into the matters referred to in the said notification and to deter- 
mine the measures which were necessary to prevent the recurrence of 
such irregularities, lapses or improprieties. On October 22, 1970, the 
petitioner wrote a letter to the respondent No. 5 stating that the matters 
set out in Schedules ‘B’ and ‘C were vague and indefinite and it was 
impossible for the petitioner to know the allegations against it. Between 
February, 1971 to April, 1974 various letters were exchanged between 
the petitioner and the officers of the inquiry commission relating to supply 
of various informations. On September 29, 1973 a letter was received by 
the petitioner from the Joint Director, Inspection stating that it was 
necessary to examine how land covered by Factory was utilised and the 
cost incurred for construction of different assets on land. The petitioner 
was required to furnish informations as per proforma enclosed in the 
said letter. It was urged before the commission that the allegations in 
Schedule ‘C’ into which the inquiry had been directed were vague. It , 
urged that the vagueness of the matter to be inquired into, made it 
difficult to commercial houses to collect the necessary evidence to meet 
the’cases against them. On 7th November, 1973 the petitioner sent a 
letter to the Joint Director, Inspection stating that the allegations under 
item No. 4 of the Schedule ‘C’ to the terms of reference would be justified 
when there was some prima facie allegations against the company rela- 
ting to defrauding or attempt to defraud the Government of its legitimate 
revenue and/or any unauthorised retention of foreign exchange abroad by 
manipulation of invoice on the value of the goods imported or exported 
during a particular period. There was no such allegation with reference 
to which the information sought for by the Commission might be consi- 
dered relevant. On 2nd April, 1974, the Additional Director wrote a 
letter to the Principat Officer of the petitioner company wherein it was 
stated that in the Commission’s opinion on item no. 4 of Schedule ‘C was 
specific enough'to justify the inquiry proposed to be made by the 
Commission and if, however, the petitioner felt that the view tak®n by 
the Commission was not correct, then the only course was for the peti- 
tioner to go to Court and have the validity of interpretation of item no. 
4 of Schedule ‘C’ determined. It was, therefore, decided that if ethe 
petitioner did not move the Court within a week, the Commission would 
be compelled to serve upon the petitioner summons and other prockses 
necessary to get informations and documents required by it. Thereafter, 
* on 8th May 1974 the petitioner filed the present application under Art. 
226 of the Constitution and obtaineda Rule and a limited order of 
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injthction by which the enquiry with respect to.the matters referred to in 
Schedule ‘C’ to the notification had been stayed. As a matter of fact the 
Commission did not conclude its inquiry into the matters referred to in 
Schedules ‘A’ and ‘B’ to the notification. 


4. In Schedule ‘C’ to the notification dated 18th February, 1970 it 
is stated ‘fallegations relating to the Birla Group of concerns on which 
further investigation needs to be made in the public interest.” In- the 
Preamble of the said notification it is also stated “while a few others are 
pending further investigation.” Items No. 2, 4,9, 11, 12, and 13 of the 
Schedule ‘C’ to the notification are set out herein below :— 

2. Whether, and if so the circumstances in which, large mss 
have been and are paid to the wives and other relatives of high execu- 
. tives of the Birla Group of concerns without any service or inade- 
quate service being rendered by them in recompense. 
4. Whether there was— : 
(i) any defrauding or attempt to defraud Government of its 
. legitimate revenues (including any case of defrauding, or attempt to 
defraud, through creation of trusts), 
(ii) any unauthorised retention of foreign exchange abroad by 
manipulation of invoice values of the goods imported or exported 
‘during the said period or any other defrauding or attempt to defraud 
Government of foreign exchange. 
Which has either not been detected or, if detected has been dealt with by 
the normal departmental authorities responsible for enforcement of the 
relative tax or foreign exchange laws improperly with a view to showing 
undue favour or giving unmerited benefit to the Birla Group of concerns. 


9. Whether, and if so the circumstances and manner in which 
manufacturing concerns included in the Birla Group of concerns have 
indulged in inflating and manipulating their cost structure against the 
public interest. 

11. Whether the Birla Group of concerns have derived any undue 
benefit by the employment of senior retired Government servants and 
whether such employment of retired senior Government servants invo- 
Ived any impropriety. 

2. Whether the Birla Group of concerns ipio a large number 
“of ‘Contactmen’ and the extent to which these ‘Contactmen’ have influ- 
enced the commission of improprieties. 

. 13. Whether any senior Government servant or well known 
politician has placed himself under obligation to`the Birla Group of 
corterns by receiving free treatment at the Bombay Hospital run by 
them. 

At the outset Mr. Noni Coomar Chakraborti, appearing on behalf , 
of the respondents raised certain preliminary objections as regards 
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maintainability of the present writ petition. I propose to deal with 

those points first. 

5. It is contended by Mr. Chakraborti that this Court has got no 
territorial jurisdiction to entertain the petitioner’s application under Art. 
226 of the Constitution as no part of the cause of action has arisen within 
the jurisdication of this Court. The Registered Office of the Company is 
in Orissa. The notification was published in Delhi. The Commission 
sent the requisitions addressed to Orissa Office of the petitioner company. 
There is nothing in the petition to show that what part of the cause of 
action has arisen within the territorial limits of this Court. 

6. Mr. Roychowdhury, appearing on behalf of the petitioner con- 
tended that it would appear from the cause title of the petition that the 
respondents 2, 3 and 4 i. e. the Commission has a regional office and it 
functions within the jurisdiction of this Hon’ble Court. It is further 
submitted that requisitions have been made from the Calcutta Regional 
Office to the petitioner at its Calcutta Office and have been answered by 
the Calcutta Office and sent tothe Regional Office of Commission. My 
attention was drawn to page 142 of the petition. A letter dated 29th 
September, 1973 written by the Joint Director (Inspection) from Regional 
Office of the Commission at 15, Ganesh Chandra Avenue, Calcutta-13, to 
the Principal Officer M/s. Orient Paper Mills Ltd., 9/1, R. N. Mukherji 
Road, Calcutta-1, Letter dated 2nd April, 1974, was also written from the 
Regional Office to the Principal Officer of the petitioner company at No. ` 
9/%, R. N. Mukherji Road, Calcutta. uei 


7. lt is well settled that where a part of cause of action arises 
within the jurisdiction of a particular Court, that Court gets the 
jurisdiction to entertain an application under Art. 226 of the Constitution. 

8. Itis next contended by the respondents that the petitioner’s 
petition does not fall within clauses (a), (b) or (c) of Art. 226(1) of the 
Constitution. There has been no violation of the petitioner’s fundamental 
right. No injury or substantial injury has been sustained. Itis argued 
that the object of appointment of the Commission is to inform the govern- 
ment’s own mind regarding some matters of public importance in order 
to enable the government to make up its own mind as to what legislative 
or administrative remedial measures can be adopted. Reference was emade 
to decision of the Nagpur High Court in (1) M V. Razwade v. Dr. 
S. M. Hassan, AIR 1954 Nag. 71 wherein the Nagpur High Court held 
that the Commission governed by the Commission of Inquiry Act 1952 
is appointed by the State Government for the information of its own mind. 
* x a Itis, therefore, a fact finding body meant only to instruc® the 
mind of the government without producing any document ofa judiciąl 
nature. Tbe Court further observed that there is no accuser, no accused 
‘and no specific charges for the trial before the Commission, nor is 
the government, under the law required to pronounce one way or the other 
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other ‘on the findings of the Commission. Those observations of the 
Nagpur high Court were approved by the Supreme Court in (2) 
Brajanandan Sinha v. Joti Narayan, (AIR 1956 SC 66). At page 75 of 
the report the Supreme Court observed that it is, therefore, clear 
that the power conferred by Parliament on the Central Government to 
appoint a Commission of Inquiry under Section 3(1) of the Act for 
the purpose of finding facts in regard to the allegations of corruption, 
favouritism and nepotism against the said Chief Minister cannot be 
held to constitute interference with the executive functions of the 
State Government. 

9. It is stated in the petition that the petitioner has suffered subs- 
tantial injury by reason of being subjected to oppressive requisitions issued 
by the officers of the Commission. 

10. Itis not correct to say that there could be injury only if there 
is a trial or punishnient. If the entire proceeding is found to be with- 
out jurisdiction and the conditions precedent for appointing the 
Commission under Section 3 of the Act were not fulfilled as alleged by 
the petitioner, in that case subjecting the petitioner, to such a proceeding 
itself is a substantial injury. In (3) Gulab Kanwar v. Enforcement Officer, 
AIR 1977 Calcutta 383 this Court observed: “It will be unjust 
to compel the petitioner to appear before the authorities in respect of the 
proceedings which I have held to be initially void.’ 

11. If the petitioner can satisfy the court that the subject matter 
of the inquiry is not definite matters of public importance, in that case 
the Commission shall have no power to inquire into the matters with 
respect to which the requisitions have been sent. So, in my view, the petitio- 
ner’s writ petition comes under Art. 226 (1)(b) of the Constitution. 

12. It is next argued by Mr. Chakravorti that there has been inor- 
dinate delay in moving this Court inasmuch as the notification was issued 
in February, 1970 and the petitioner came before this Court in May, 1974. 
No explanation has been offered by the petitioner in the petition of the 
reason for such delay. Reliance was placed upon the decision of the 
Supreme Court in (4) Rabindra Nath Bose v. Union of India, AIR 1970 
SC 470, 

13. tis contended by Mr. Roychowdhury that where a writ of 
prohibition is asked for, and where there isan inherent Jack of jurisdic- 
| tion, delay” is no ground for refusing the relief. The writ of prohibition 


. . would go as a matter of course if there isa lack of jurisdiction. 


24. Reliance was placed on the decision of the Supreme Court in 

. (5).Sheo Nath Singh v. Appellate Assistant Commissioner of Income-tax, 
82 ITR 147. 

15. Rabindra Nath Bose’s case as referred to by Mr. Chakravorti ` 

has got no application to the facts and circumstances of the present 
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case. {n that case the petitioner filed a petition under Art. 32 of the 
Constitution in 1969 challenging the seniority list of the Income-tax Officer, , 
Class I Grade II prepared in 1953. Under those circumstances, the Supr- 
eme Court observed that it would be unjust to deprive the officers of the 
rights which have accrued to them. In the instant case there is no 
question of any third party acquiring any right since 1970. 

16. In Sheo Nath Singh’s case a notice was issued on 5th November, 
1954 to the assessee under Section 34(1) (a) of the Income-tax Act, 1922: 
Seven years thereafter, in 1961, the assessee filed a petition under Art. 
226 of the Constitution in this Court. That delay of five years was not 
considered a bar to get the relief in the writ petition. 

17. The petitioner has stated in paragraph 97 of the petition that 
earlier it did not move any application in order to avoid unnecessary 
litigation. When the matter became oppressive, the petitioner had no 
other alternative but to approach the Court. The Commission itself asked 
the petitioner to approach the Court to have the issue thrashed out if the 
petitioner took the view that the Commission had exceeded its jurisdic- 
tion and not properly interpreted the scope and the terms of reference. 
The Commission allowed time to enable the petitioner to approach the 
Court. It was in that context a letter was written to the Commission 
wherein it was stated that it was not possible to move the Court imme- 
diately by reason of exodus of counsel during Easter Vacation and power 
failure. ; 
18 In my view, the delay of four years is not very fatal and for 
that reason the petition cannot be thrown out, where the jurisdiction of 
the Commission to inquire into the matters has been challenged in the 
present petition. Moreover, the question of delay does not arise where 
a writ of prohibition is asked for. 

19. Lastly it ‘is contended by the respondents that the petitioner has 
submitted to the jurisdiction of the Commission. Letters and requisi- 
tions issued by the Commission have been complied with by the petitioner 
from time to time and as such the petitioner is estopped from challenging 
the jurisdiction of the Commission in the present application inasmuch 
as it cannot approbate and reprobate. 

20. In the instant case the petitioner has challenged the furisdic- 
tion of the Commission. It is well settled that by acquiscence no juris- 
diction can be conferred in a case where there is an inherent lack of . 
jurisdiction. If the petitioner can satisfy the Court that the appoint- 
ment of Commission is without jurisdiction in that case, their acquiscence 
might not itself be a bar for denying the relief asked for. jt doés not 
appear from the conduct of the petitioner that it is approbating and 

reprobating. 
` 21. All the preliminary objections raised by the respondents 
fail. 
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#2. It is contended by Mr. Subrata Roy Chowdhury, appear- 
ing on behalf of the petitioner that the notification dated 18th February, 
1970 has not been expressed in the name of the President of India as 
required by Art. 77(1) of the Constitution and as such it is void. It is further 
contended that the said order has not been authenticated in the manner 
specified in the Rules made under Art. 77(2) of the Constitution. No 
decision to appoint the Commission was taken by the Cabinet with regard 
to Schedule ‘C’ to the notification inasmuch as in the speech of the Minis- 
ter for the Industrial Development, [nternal Trade and Company Affairs 
reference was made only to certain lapses, improprieties and acts of 
Commission and omission referred to in Dutt Committee’s report. But 
there was no reference with respect to the allegations of Sri Chandra 
Sekhar as referred to in Schedule ‘© to the notification. According to 
Mr. Roychowdhury, the decision of the Cabinet, if any, was only with 
regard to Schedule ‘A’ and ‘B’ to the notification. Although challenge 
has been thrown that there was no decision by the Cabinet, there was 
no averment in the affidavit-in-opposition that the Cabinet took decision 
with regard to Schedule ‘C’ to the notification. 

23. Mr. Chakraborty, appearing on behalf of the respondents 
contended that Art. 77 was almost equivalent to Art. 166 of the Consti- 
tution. The effect of non-conformity of clauses (i) and (2) of Art. 77 
did not render the order a nullity. It was further contended that similar 
notifications in (6) Dalmia’s case AIR 1958 SC 538 and (7) Karnataka’s 
case (AIR 1978 SC 68) were upheld by the Supreme Court. 

24. A supplementary affidavit was affirmed on 2nd of March, 1978 
by S.C. Marthe, the Secretary Government of India, Ministry of 
Industry (Department of Industria] Development) wherein it is stated ° 
that the said notification expressly states that the Central Government 
hereby appoint a Commission of Inquiry. Under Section 3(8) of the 
General Clauses Act, 1897 the words “Central Government” in relation 
to anything done or to be done after the Constitution is expressly taken 
in the name of the President. Art. 77(1) of the Constitution is complied 
with. The said order dated 18.2.70 is signed by the Secretary to the 
Government of India, Department of Industrial Development who is 
authorised, to authenticate under Rule 2(1) of the Authentication (Order 
and Other Instruments) Rules, 1958. The proposal to appoint a 
Commission of Inquiry concerned was brought before the Central Cabinet 
and the Central Cabinet approved the proposal of such appointment at a 
meeting held on August 28, 1969. At a meeting of the Cabinet dated 6th 
January, J970, it was decided that urgent steps should be taken to see 
that the Comrfassion starts functioning early. This was done under the 
Transaction of Business Rule made by the President under Art. 77(3) of 
the Constitution, “The document relating to the appointment of the 
Commission of Inquiry made under the said order/nc tific: t on 
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š ‘ 
dated 18.2.70 relate to the affairs of the State and I claim privilege for 
hon-production of the same records under Section 123 of the Indian 
Evidence Act.” Under Art. 77 all executive actions of the Government 
of India shall be expressed to be taken in the name of the President. | 
Art. 77(2) provides that orders and other instruments made and 
executed in the name ofthe President shall be authenticated in such 
manner as may be specified in rules to be made by the President, 
and the validity of an order or instrument which is so authenticated shall 
not be called in question on the ground that it is not an order or 
instrument made or executed by the President. Art. 77(3) enables 
the President to make Rules for the more convenient transaction of 
the business of the Goveriment of India and for the allocation of the 
said business. It has been held consistently by Courts that the require- 
ments of Art. 77(1) and (2) are merely directory and not mandatory. 
The Government, if necessary, can lead evidence to prove that the 
proceedings were taken according to the requirements of the Constitution 
and the Rules. It is stated in the supplementary affidavit that under Rule 
(2)(i) of the Authentication (Order and Other Instruments) Rules, 1958, 
the Secretary to the Government of India, Department of Industrial 
Development is authorised to authenticate and the present notification 
has been signed by the Secretary to the Government of India, Ministry of 
Industrial Development, Internal Trade & Company Affairs (Department 
of Industrial Development). The Courts are entitled to presume that 
the official acts are done ina proper manner. In (8) State of U. P. v. 
O. P. Gupta, AIR 1970 SC 679, the Supreme Court in dealing with an 
. order made ‘by the Government of United Province, signed by the 

Chief Secretary, held that the provisions of Art. 166(i)(2) are directory 
and substantial compliance with those provisions is sufficient. The 
Court further held that the impugned order in that case was made in 
the name of the State Government and it was signed by the Chief 
Secretary and that, therefore, prima facie itis a valid order, and that 
the Court need not go further. The decision of the Cabinet, however, 
was not produced before the Court as the privilege was claimed by the 
Secretary to the Government of India under Section 123 of the Evidence 
Act as that document relates to the affairs of the State. In ( State of 
Punjab v. S. S. Singh, AIR 1961 SC 493, Gajendragadkar, J. (as he then 
was) observed : what are the affairs of State under Section 123? In the 
Jatter half of 19th Century affairs of State may have had comparatively.” 
narrow content. Having regard to the notion about governmental funca 
tions and duties which then obtained, affairs of State would habe meant 
matters of political or administrative character relating, for instance, to 
national defence public peace and security and good neighbourly relations, 
Thus, if the contents of the documents were such that their disclosure 
would affect either the natioral defence or public security or good 
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neighbourly relations they could claim the character of a document relatinig 
to affairs of State. There may be another class of documents which 
could claim the same privilege not by reasons of their content as such, 
but by reasons of the fact that, if the said documents were disclosed, 
they would materially affect the freedom and candour of expression of 
Opinion in the determination and execution of public policies. 

25. It is well settled that the privilege should not be claimed under 
‘Section 123 because it is apprehended that the document if produced 
would defeat the defence raised by the State. In the supplementary 
affidavit when privilege is claimed concerning a particular document, 
the Court has to determine the character or class of the document. If 
it comes to the conclusion that the document does not relate to the 
affairs of the State then it should reject the claim for privilege and direct 
its production. 

26. The first clause of section 162 of the Evidence Act requires 
that a witness summoned to produce a document must bring it to the 
Court and then raise an objection against either its production or its 
admissibility. An objection to the production or admissibility of evidence 
specified in Section 162 of the Evidence Act relates to all claims of privi- 
lege provided by the relevant sections of Chapter IX of Part III of the 
Act. Section 123 is only one of such privileges. So the jurisdiction given 
to the Court to decide the validity of the objections covers not only the 
objection raised under Section 123 but to all other objections as well. 


27. The affidavit does not indicate that the person making the 
affidavit is satisfied that its disclosure would lead to public injury. Mr. 
Chakravorty submitted before the Court that although privilege was 
claimed with respect to the decision of the Cabinet, but for the satisfac- 
tion of the Court the said decision would be produced before the Couit. 
But that was not done. So, in the absence of any material, I shall have 
to rely upon the averments made in the supplementary affidavit that there 
was a decision of the Cabinet with respect to impugned notification, which 
obviously includes all the three schedules viz. ‘A’, ‘B’ and‘C’. In the 
petition no specific statement has been made that with respect to schedule 
‘Œ to the notification there was no decision by the Cabinet. Under Art. 
74 of the Constitution, the President is to act in accordance with the 
advic@ of the Council of Minister and under Art. 74(2) the question whe- 
ther any, and if so what, advice was tendered by Ministers to the President 
shall not be inquired into in any Court. There is no constitutional obliga- 
tior? binding the President to act only in’ conformity with the ministerial 
advice. Art. 361(1), again expressly provides that the President shall not 
be answergble to any Court for any act done or purported to be done by 
him in the performance of the duties of his office. No member of the , 
Cabinet can disclose Cabinet deliberations to anybody outside the Cabinet, 
without the Prime Minister’s permission. 
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28. In my opinion, a decision of the Cabinet relates to the affairs 
of the state as it affects the integrity of the Cabinet in determination and 
execution of public policies and for non-production of the same privi- 
lege can be claimed under Section 123 of the Evidence Act. 

29. It is next contended by Mr. Roychowdhury that under section 

3 the power of the Government is discretionary when it acts on its own, 
whereas it is mandatory to appoint a commission if so directed by a resol- 
ution of House of People. It is argued that the Government could not 
exercise its discretionary power under Section 3 of the Act contrary to 
the decision of Parliament itself, when a resolution moved in the both 
Houses of parliament for appointing a Commission with respect to 
the allegations of Sri Chandra Sekhar which are the subject matter of 
Schedule ‘C’ to the notification were defeated in Rajya Sabha and Lok 
Sabha on 1th of March, 1969 and 25th April, 1969 respectively. Under 
Rule 182 of the Rules of Procedure and conduct of business in Lok 
Sabha a resolution on the same matter could not be moved before one 
year i.e. before 25th of April, 1970. The Government which is a crea- 
ture of Parliament and is responsible to it decided in the aforesaid circu- 
mstances to appoint a Commission on 8th of February, 1970. It is cont- 
ended that the scheme of section 3 of the Act makes it abundantly clear 
that concurrent sources for appointing the commission must be simultan- 
eously available at a particular point of time. 
‘ 30. Rule 182 of the Rules of Procedure and conduct of business 
in Lok Sabha provides that when a resolution has been moved no resolu- 
tion or amendment raising substantially the same question shall be moved 
within one year from the date of the moving of the earlier resolution. 
Provided that when a resolution has been withdrawn with the leave of the 
house no resolution raising substantially the same question shall be moved 
during the same session. 

31. It is contended by Mr. Chakravorty that under Art. 122 of 
the Constitution the validity of any proceeding in Parliament shall not be 
called in question on the ground of any alleged irregularity of procedure. 

32. Clause 1 of Art. 122 provides that Courts will not be entitled 
to question the validity of any proceeding in Parliament on the ground of 
irregularity of procedure. There is no question of application of the 
provisions of Art. 122 of the Constitution inasmuch as no irregularities 
of procedure with respect to a resolution was challenged by the petitioner. - 
The question is whether, a Government who is responsible to Parliament ‘ 
can act contrary to the resolution of Parliament in exercising its discret- ' 
ionary power to appoint a commission under Section 3 of the #&ict. Section 
3 of the Act has got two parts. It confers power upon the Central Gdve- ` 
ronment to appoint a commission if there exists definite matter of public 
" importance and forms an opinion that it is necessary so to do. The 
appointment of such commission is discretionary. But in case where there is 
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a resolution either by the House of People or by the Legislative Assembly 
of the State, it is obligatory upon the appropriate government to appoint 
a Commission of inquiry. Two parts are mutually exclusive. The sources 
are also different. Obligation on the government to appoint a commission 
arises only when there isa resolution by the House of People. When 
a resolution to appoint a Commission is lost in Parliament, in that case 
there is no resolution and accordingly, it is not obligatory upon the Gove- 
ronment to appoint a commission. The discretionary power to appoint a 
commission, however, is not fettered when the resolution to appoint a 
Commission is lost in Parliament. My reading of Section 3 of the Act 
is that, where two sources of powers of appointing the Commission 
are distinct and different, obviously, it cannot be exercised simuiltancously. 
There is no bar to appoint a commission by the Government in exerci- 
sing its discretionary power even when a resolution to appoint a Commi- 
ssion is lost in Parliament inasmuch as it does not attract the other 
part of Section 3 of the Act.. 

33. Itis next urged by Mr. Roychowdhury, that the matters 
referred to in schedule ‘C’ to the notification are not definite matters of 
public importance and no opinion was formed by the Government that 
it was necessary to appoint a Commission of Inquiry. According to Mr. 
Roychowdhury the conditions precedent for exercising powers under 
Section 3(1) of the Act did not exist and had not been complied with. 
The allegations made in the three memoranda of Sri Chandra Sekhar 
could not constituté any material for formation of any opinion for appoin- 
ment of a Commission of Inquiry in view of the fact that with respect to 
most of those allegations thorough investigation by the different agencies 
of the government had already been made. On investigation it was found 
that the allegations were baseless. The resolution for appointment 
of a Commission under the Act with respect to those allegations was put 
to vote in Rajya Sabha and was lost bya large majority. Similar motion 
in Lok Sabha also was not carried out. In fact there was nothing pending 
further investigation as stated in the Preamble as well as in Schedule ‘C’ 
to the notification. 

34. It is contened by Mr. Chakravorty appearing for the respon- 
dents, that even assuming in the instant case that the matters referred to 
in Schedule ‘C’ are not definite matters of public importance, in respect 
of vayious questions put in Parliament from time to time and the state- 
ments made by the Ministers thereon, the Commission has jurisdiction 
not oly to hold an inquiry in matters of public importance, but also for 
the purpos@of “performing such functions” as may be specified in the 
notification. Reliance was placed upon the observations of the Supreme 
Court in Dalmia’s case (AIR 1958 SC 538). ; 

35. At page 544 of the Report, the Supreme Court observe “‘that 
quite conceivably the conduct of an individual person or company or group 
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of individual persons or companies may assume such a dangerous pro- 
portion and may so -prejudicially affect or threaten to affect the public 
well being as to make such conduct a definite matter of public impor- 
tance urgently calling for a full inquiry. Besides, Section 3 authorises 
the appropriate Government to appoint a Commission of Inquiry not only 
for the purpose of making an inquiry into a definite matter of public 
importance but also for the purpose of performing such functions as may 
be specified in the notification. In Paragraph 13 at page 549 of the Report, 
the Supreme Court further observed that it would be apparent from its 
long title that the purpose of the Act is to provide for the appointment 
of Commissions of Inquiry and for vesting such Commissions with certain 
powers. Section 3 empowers the Government, in certain circumstance 
therein mentioned, to appoint a Commission of Inquiry for the purpose 
of making an inquiry into definite matter of public importance and per- 
forming such functions within such time as may be specified in the noti- 
fication. It seems clear and it has not been controverted that on a 
proper construction of this section, the functions the performance of which 
is contemplated must be such as are ancillary to and in aid of the inquity 
itself and cannot be read as a function independent of or unconnected with 
such inquiry. That being the position the question arises as to the scope and 
ambit of the power which is conferred by it on the appropriate Govern- 
ment. The answer is furnished by the statute itself, for section 3 .indicates 
that the appropriate Government can appoint a commission of inquriy 
only for the purpose of making an inquiry into any definite matter of 
public importance and into no other matter. In other words the subject 
matter of the inquiry can only be a definite matter of public importance. 
The appropriate Government it follows, is not authorised by this section 
to appoint a Commission for the purpose of holding any inquiry into any 
other matter. 

36. In Dalmia’s case the Supreme Court held that an inquiry could 
be directed if their exists matter of public importance. Once there is a 
definite matter of public importance and the conditions precedent for 
appointment of the Commission are satisfied, then the Government may 
require the commission to perform such ancilliary or incidental functions 
as may be specified in the notification. The functions specified | in the 
notification of the Commission can only be those which are in aid of 
or for the purpose of conducting the inquiry into a definite matter of 


public importance. Where a Commission has been appointed to inquire - 
into the definite matter of public importance, in that case, the question ` 
of its performing such functions as specified in the notificatiog only 


arises. e 


37. It is next contended by Mr. Roychowdhury that formation of | 


opinion has to be made on relevant materials which must have nexus 
with the object sought to be achieved and such an opinion cannot be 
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formed on extraneous or irrelevent consideration. lfa challenge is thrown 
by the aggrieved person questioning the existence and/or formation of 
such opinion, then itis incumbent upon the government to disclose to 
the court the materials on the basis of which such opinion was formed. 
The Court cannot examine the sufficiency of the materials, but at the same 
time it is entitled to ascertain whether there are any relevant materials on 
the basis of which any opinion had been or could be bonafide formed as re- 
quired under section 3(1) of the Act. It is urged by Mr. Roychowdhury that 
the principles as laid down by the Supreme Court in (10) Barium Chemi- 
cals Co. Ltd v. Company Law Board (AIR 1967 SC 203), (11) Rohtas 
Industries Ltd. v. S. D. Agarwal, (AIR 1969 SC 707), (12) M. A. Rasheed 
v. State of Kerala, (AIR 1974 SC 2249) would be applicable in construing 
section 3 of the Act. 
38. It is urged by the respondents that the ratio of the decision of 
the Supreme Court in Barium Chemicals and Rohtas Industries’s case 
have no application ina case under section 3 of the Act, Under sub- 
clause (b) of section 237 of the Companies Act, the authority of the 
Central Government to set up an investigating agency was circumscribed 
by three circumstances enumerated therein. In other words if one or 
more of the circumstances mentioned in sub-clause (b) of section 237 did 
not exist ; the Central Government could not set an investigating agency. 
No such circumstances are prescribed for or limitation imposed upon the 
Government for setting up a Commission of Inquiry under Section 3 of the 
Act. The power of the government for setting up a Commission ‘of 
Inquiry is unfettered as compared to the limitation imposed under sub- 
clause (b) of section 237 of the Companies Act. Reliance was placed by 
Mr. Chakravorty upon an unreporred judgment of Punjab and Harydna 
High Court in the case of (13) Technological Institute of Textile, in Civil 
Writ Petition No. 3427 of 1972. 

39. In that unreported, judgment, the learned Single Judge of the 
Punjab and Haryana High Court observed that the ratio of Barium Chemi- 
cals and Rohatas Industries’ cases are not applicable for setting up a Com- 
mission of Inquiry under Section 3 of the Commission of Inquiry Act 
inasmuch as no circumstances as envisaged in sub-clause (b) of Section 
237 of the Companies Act exist for setting up a Commission of Inquiry - 
under Section 3 of the Commission of Inquiry Act. 

40. In Dalmia’s case the Supreme Court referred to the condition 
precedent for exercise of powers under Section 3 of the Act and said that 
the Government can order an inquiry only into a definite matter of 
pulftic importance and no other matters. In (7) Karnataka State v. Union 
of India, AJR 1978 SC 68 at 172 Kailasam, J. observed referring to the , 
decision of the Court in Dalmia’s case, “The Court also held that the 
Act does not delegate to the government any arbitrary and / or uncontro- 
lled power and does not offend Art. 14 of the Constitution. The Court 
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further observed that the discretion given to the government to set upe 
Commission of Inquiry it guided by the policy laid down in the Act and 
the executive action is to be taken only where there exists a definite 
matter of public importance into which an inquiry is necessary”. 

41. In (12) M.A. Rasheed v. State of Kerula, AIR 1974 SC 2249 
the Supreme Court said that in all statutes where such expression as “opin- 
ion’s, “reason to believe”, “satisfied” are used, the Court would not 
readily defer to the conclusiveness of an executive authority’s opinion as 
to the existence of a matter of Law or fact upon which the validity of the 
exercise of the power is predicated. Where a reasonable conduct is 
expected the criterion of reasonableness is not subjective, but objective. 
Administrative decisions in exercise of power even if conferred in subjective 
terms must be made in good faith and on relevant considerations. The 
Courts would inquire whether a reasonable man could have come to that 
decision in question, without misdirecting himself on the law and facts. ' 
The Courts will find out whether the condition precedent to the for- 
mation of the opinion have a factual basis. 

42. In (14) P.V. Jagannath Rao v. State of Orissa, ILR 1968 
Cuttack 483, a Division Bench of the Orissa High Court held that 
the conditions for arriving at subjective satisfaction may vary in different 
Statutes, but the principle enunciated in Barium Chemical’s case has 
full application in a case under the Commission of Inquiry Act,. 1952. 
The Court observed that the subjective satisfaction would not empower 
the State Government to appoint a Commission, in the absence of 
definite matters of public importance. The Court has got the power of 
judicial review within a very narrow compass as to whether there 
are materials to prove atleast prima facie existence of definite matters 
of public importance. If a tentative conclusion can be arrived at on 
the allegations made, it is not open to the Court to go further and 
quash the Notification on the ground of insufficiency or impropriety of 
those materials. When the existence of definite matters of public impor- 
tance is challenged, mere assertion on the part of the State Government 
that those matters existed would not be enough. Some clue must 
be furnished which led to the conclusion as to their existence. 3 
. 43. With great respect, I am unable to share the view of the learned 
Judge of the Haryana and Punjab High Court that the principle as 
laid down by the Supreme Court in Barium Chemicals and Rohtas 
Industry’s case is not applicable to a case under Section 3 of the Com- 
mission of Inquiry Act, 1952. Under Section 237(b) of the Companies 
Act, discretion has been conferred upon the Central Government. Tyree 
circumstances are set out in sub-clause (i), (ii) or (iii). The fomwhation of 
opinion is- not doubt subjective but there must exist the circumstances 
upon which that opinion could be formed. Similarly under section 3 of 
the Commission of Inquiry Act, the formation of opinion of the 
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Government is also subjective but only one condition or circums- 
tance has been prescribed viz. the subject matter of the inquiry» must 
be definite matter of public importance. So, the exercise of power or 
formation of opinion under section 3 of the Act is limited or restricted 
only to definite matters of public importance. Factual existence of 
those materials are absolutely necessary. Those matters might be spelled 
-out from the face of the order itself or by disclosing matters in the affi- 
davit of the Government when a challenge is thrown by the aggrieved 
party about the non existence of definite matter of public importance. 


44. There isno bar to appoint a Commission of Inquiry by the 
Government and refer those particular matters to the Commission for 
inquiry even if those matters where previously investigated with and 
inquired into by different agencies of the Government and depart- 
mental findings were accepted by the Government provided those matters 
are definite matters of public importance. 


45, In Civil Rule No. 4833(W) of 1970, (15) Universal Indus- 
tries and Cotton Mills Ltd. v. Union of India, Item No. 5 of Schedule 
‘C of the present notification was challenged. In that case it was also 
urged on behalf of the petitioner that there were no grounds or materials 
whatsoever for ordering any investigation against the petitioner in the 
facts and circumstances of that case. The respondent No. 1 in any 
event had no material whatsoever to form an opinion that any such investi- 
gation or inquiry against the petitioner was of any definite matters of 
public importance. In that case the Court found that there was an opinion 
of the Additional Solicitor General and the Additional Solicitor Genera! 
with respect to the petitioner’s Company was of opinion that the facts 
and circumstances did not establish any case against the company or its 
Directors and it would not be worthwhile to pursue the matter any 
further. The issue involved was not of much importance. This Court 
held that in view of the fact that the matter involved in the petitioner’s 
case was not any definite matter of public importance and moreover, 
the requisite opinion was not formed by the appropriate Government 
upon consideration of any relevant materials, the impugned notification 
referring the petitioner’s case to the Commission for inquiry had been set 
aside. It appears that item 5 of Schedule ‘C’ to the notification has already 
been qeashed by this Court on 10th of December, 1976. No. appeal 
has been preferred against the said decision. 

: 46. In (16) State of Jammu & Kashmir v. Bakshi Gulam Mohammad 

& Anr, AIR 1967 SC 122, the Supreme Court held that a Court can decide 
* whether the matters to be inquired into are definite matters of public 
impoftance, The Court observed that “Definite” in this connection 
means something which is not vague. It further held that in most cases 
the acts were identifiable from the particulars given in the secund 
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Schedule in respect of them and that the note drawing attention to the 
government of the charges does not indicate any indefiniteness. : 

47. In (17) Krishna Ballavh Sahay v. Commission of Inquiry, AIR 
1969 SC 258, the Supreme Court considered the charges and found them 
to be specific. In paragraph 11 the Court observed “We have read the 
charges which are to be investigated. ***We can only say that each” 
charge refers in detail to events with date, names of persons concerned, 
particulars of action taken and the conduct which is to be considered. 
The charges are such that we think that an inquiry can be ordered. If 
charges were vague or speculative suggesting a fishing expedition we would 
have paused to consider whetiter such an irquiry should be allowed to 
proceed. A ieee of the grounds assures us that the charges are specific 
and the records rather than oral testimony will be used to establish them. 
We agree with the High Court that the affidavit-in-opposition makes ‘a 
specific case for inquiry. 

48. The ratio of the above decisions laid down the following 
principles :- (a) the courts are competent to decide whether the matters 
to be inquired into are definite matters of public importance (b) the power 
conferred upon the Central Government under Section 3 of the Act is 
neither unfettered nor uncontrolled and (c) the Central Government can 
appoint a Commission of Inquiry only when there exists a definite matter 
of public importance into which an inquiry is necessary. 

49. So, the point for consideration in the instant case is, whether 
the items referred to in Schedule ‘C’ to the notification are definite matters 
of public importance. It is contended by the respondents that some of 
the items referred to in the notification in Dalmia’s case and Jagannath 
Rao’s case are similar to some of the items referred to in Schedule ‘C’ to 
the present notification. According to Mr. Chakravorty these are definite 
matters of public importance inasmuch as the public share-holders are 
very much interested and concerned as they would be deprived of earning 
dividends on their holdings, if large salaries are paid to the wives and 
other relatives of the senior executives of Birla group of concerns when 
the receipients of the salaries do not work at all nor do they make any 
contribution to the company. It is urged by Mr. Chakravorty that ifems 
2, 4 and 9 of the Schedule ‘C’ to the notification are not vague and”® indefi- 
nite and are definite matters of public importance. 

The term of reference in Dalmia’s case and Jagannath Rao’s case . 
are not similar to those in the instant case. In Dalmia’s case nunierous 
complaints were made by the shareholders of the companies concerned. 
The investing public had lost money in large amount in the sgid concern 
and the matter was considered to be of public importance by reason of the 
fact that large amount of public money was involved. Numerous small 
` investors had been affected by the conduct of the five persons as specified 
in the said notificatior. Particulars wer: given that companies were 
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being floated and were taken into valuntary liquidation. The names of 
the persons who are exercising control, the total amount of substription 
obtained from thẹ public, motives of investment extent of the loss suffered- 
these are all speciðc matters. In Dalmia's case an affidavit was also filed 
by Sri H.M. Patel wherein full facts wers given. In Dalmia’s case the 
question of the vagueness of the notification was not involved. In 
Jagannath Rao’s case also the notification itself specified that the Comm- 
ission shall inquire into the detailed particulars pertaining to the matters 
which shall be placed before it by the State Government and such detailed 
particulars were in fact placed by State Government before the Commi- 
ssion. In the present case there is no such stipulation in the impugned 
notification. 

50. The memoranda of Shri Chandra Sekhar was placed before the 
Court. Inall there are 88 allegations and five sub-allegations. These 
allegations can be grouped under the following heads (a) Customs and 
Central Excise (b) Income-tax (c) Foreign Exchange Regulation Act (d) 
Insurance (e) Capital (f) Favour shown by separate State Governments 
(g) Employment of relatives and retired high government officials 
on large salaries (h) Employment of sons and wives of high execu- 
tives (i) Manufacture of sub-standard products and high profiteering. 
Seven items have been referred to the State Government. They related 
to undue favours shown by the states concerned. (a) With respect to 
20 items’ no prima facie case was made out on preliminary enquiry 
(b) with respect to 11 items, facts alleged were found substantially correct 
on preliminary inquiry but there was no illegality or impropriety calling 
for further action. (c) Six items already forwarded to Dutt’s committee and 
Dutt committee could not complete investigation. Thése are subject 
matters of Schedule ‘B’ to the notification. (d) In 16 items prima facie 
violation of existing law on preliminary enquiry was found and actions have 
been initiated under the relevant provisions of law. (e) Six items are 
too vague or so general which do not require further investigation. These 
are 64 items out of 88 items. Only 24 items remain. Out of them 10 
items have already been disposed of in the meantime. Only 14 items 
remain and these items form the subject matter of Schedule ‘C’ to the 
notification. 


31. It is urged by the respondents that even if the Government 
has once decided not to appoint a Commission, it could change its opinion 
and decide to apppint a Commission on the same materials. There is no 
bar in Section 3(i) of the Act for changing opinion. In support of their 
contentions, the respondents relied upon the decision in (14) P. V. Jaga- 
nnath Rao‘é& Ors. y. State of Orissa, AIR 1969 SC 215. 

52. In Jagannath Rao’s case the decision not to appoint a Commi- 
ssion was taken by the State Government before investigation was made 
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Into the charges and any governmental finding was given. The Successor 
State Government reviewed the decision of the earlier Government which 
had taken a decision not to appoint a Commission to inquire into its 
own conduct. The decision not to appoint a Commission after investigation 
was taken only by the Central Government and it did not change its view. 
No doubt Government can change its subjective opinion to appoint a Com- 
mission because it was not necessary todo so ata particular time even 
when definite matters of public importance were in existence. But by 
changing its opinion the Government cannot change an, indefinite matter 
or matter of no importance into a “definite” matter of public importance 
where in fact such matters did not exist. It the opinion was changed on 
subsequent acquisition of such materials which could be regarded as definite 
matters of public importance, then those new facts must be disclosed. 
In the present case there is no such disclosure. 

53. Moreover, in Jagannath Rao’s case the Supreme Court found, 
that the purpose of setting up the Commission of Inquiry in that case was, 
to promote measures for maintaining purity and integrity in the administra- 
tion and in the political life of the State and not the character assassination 
of Biren Mitra and Biju Patnaik Ministries and their group as alleged by 
the petitioners. In (16) Bakshi Gulam Mohammaa’s case AIR 1967 SC 
122 the Supreme Court found that the matters referred to the Commission 
were definite matters of public importance and these were “definite” as 

“they were not vague. The Supreme Court observed that public men 
should be called upon to face the consequences if they fail in their duty. 

, The Commission was concerned with 38 instances dealing with abuse of 
official position and of the assets of Bakshi Gulam Mohammad. The 
Supreme Court observed ; “this was necessary for the purpose of ensuring 
cleanliness of public life”. 

54. In (17) Krishna Ballav Sahay’s case AIR 1969 SC 258, the 
Commission of Inquiry was directed against Ex Chief Minister by the 
succeeding Ministry. The Supreme Court found on perusal of the grounds 
given in the notification that the charges were specific. The Court 
further found that the affidavit-in-opposition filed on behalf of the Gove- 
rament had made out a sufficient case for inquiry. ° : 

55. The petitioner has prepared an elaborate and comprehensive 
chart. Perusal of the chart would show that item No. 2 deals with the 
question of large salaries paid to wives and relatives or executives sof the. 
Birla Group of Concerns without any service or inadequate weg being. 
rendered by them in recompense. 

54. It is urged by the petitioners that nothing is indented what is. 
meant by “large salaries” or by high executive or by relative. It is not 
indicated as to whether the largeness of salary is dependent upon the mere 
quantum of the payment or with reference to the service rendered. It may 
be that the salary of Rs. 1,000/- is not at all high for a qualified executive 
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but may be high in the case of an ordinary employee. Different enact- 
ments have different concepts as to largeness of salary. Section 217(2A) 
of Companies Act, 1956 proceeds on the basis that Rs. 3,000/- per month 
is a high salary whereas Section 40A of the Income-tax Act, 1961 treats 
salaries above Rs 5,000/- as large. Sarkar Commission has adopted its own 
figure of Rs. 1,000/- per month inclusive of perquisite as a high salary. 
Therefore, itis contended that the term of item 2 of Schedule ‘C are 
extremely vague. The names of the executives have not been mentioned. 
„The names of the companies have also not been mentioned. High execu- 
tive and relatives referred to are too vague and indefinite. The test of 
inadequate service is again too vague. 


57. With regard to item 4 of Schedule ‘C’, it relates to allegation 
* of defrauding or attempt to defraud Government of its legitimate revenu- 
es, unauthorised retention of foreign exchange abroad by manipulation of 
invoice values of the goods imported or exported or any other defrauding 
or attempt to defraud Government of foreign exchange. It is urged that 
the scope of inquiry cannot at all be ascertained under this item. There 
are numerous enactments which imposes revenue. The indefiniteness of 
the term of reference could be judged by the fact that it wonld include 
and embrace even road tax for vehicles, corporation taxes, octroi, cess, 
licence fees for different licences under different laws besides income-tax, 
wealth tax, sales tax, gift tax, estate duty expenditure tax, central excise etc. 
It is also not indicated as to what defrauding signifies. The extent of the 
vagueness or indefiniteness and arbitrariness would be evident from the 
requisition made by the Commission by which particulars of cost of 
construction of roads, culverts, drains, paths etc. were asked for without 
even indicating as to how the sam¢ are relevant under the said item. 


58. The retention of foreigh exchange abroad by manipulation of 
invoice values is also utterly vague. Reference was made to a speech of 
Sri Morarji Desai in Parliament where he said “Four allegations related 
Birla Companies abroad. The first two are too general. They say, they 
are doing under invoicing or over invoicing. Now, howam I to find 
out anything from there? There is nothing mentioned. They say that 
they are keeping moneys there. Now nothing can be found out. How 
am I to finda phantom? As regards the Swiss firm we made inquiries 
there and nothiag could be found and the banks would not help, these 
banks would not give us any information. If there is anything shown 
froy which we can take even some clue then something can be found ; 
but theres nothing to be found here.” (Statement made on 5th March, 
1969 in Rajya Sabha). 5 

59. Reference was also made to the statement of Late Fakiruddin 
Ali Ahmed wherein he said “Action is being taken against the persons 
responsible for the several infringements wherever there is a prira facie 
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case. The Central Bureau of Investigation has also investigated serious 


offences-and prosecutions are either launched or are being contemplated 
after further investigation. 


60. Item No. 9 refers to the alleged manipulation of cost structure. 
Nothing has been specified as to what manipulation was made in respect 
of which particular goods. In the Ministerial findings dealing with these 
allegations it was stated as under: “no reference has been made to any 
particular company in these allegations nor to any specific case. It is con- 
sidered that these allegations are too vague and general to be pursued 
effectively.” 

61. Item No. 11 relates to undue benefit derived by Birla Group 
of concern by employing senior government servants and whether there 
was any impropriety involved by such employment. . The findings of the 
government is as follows :—It is true that some retired officers and rela- 
tives of ministers and government officers have taken up employment 
under Birlas. Where rules regulating the service of government offices 
required them to obtain prior permission of government to take up com- 
mercial employment within two years of employment, the rule is being 
enforced. As regards employment of members of families or dependants 
of government servants in private firms there are appropriate provisions 
in the statutory conduct rules to regulate such matters (vide Ministry of 
Home Affairs Appendix V Page 36). 


62. Item No. 12 relates to the employment of large number of con- 
tact men in the Birla Group of concerns. The finding of the government 
is; the revised secret list of contact men contains names of two persons 
belonging to the Birla Group of Companies. Names are included in the 
list if contact men came to averse notice specifically during the investiga- 
tion of any case or inquiry by C.B.I. 

63. Item No. 13 deals with free treatment of senior government 
servants or well known politicians at the Bombay Hospital run by them. 
The findings of the government is “confidential inquiry was made out. No 
evidence is available to support the allegation that a number of very senior 
officers and well known politicians have been treated free at hospitals.” 

The decisions of the Supreme Conrt relating to Commission appointed 
under the Act fall into two groups of clauses i. e. to say (i) relating to a 
company and (ii) relating to conduct of erstwhile ministers. The Svfpreme 
Court emphasised that a Commissiéa of Inquiry is, necessary to establish 
cleanliness in public life but must relate to the definite matters of public 
importance. E, 

64. My attention was drawn by Mr. Roychowdhury tg the 
Ministerial speech made before Parliament. A question emay arise 
how far and to what extent the Minister's speech in Parliament is rete- 

„vant for determination of definite matters of public importance. The 


. 
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Minister’s speech is neither conclusive nor binding on the Courts for 
determination’ whether the matters referred to by the Minister before 
Parliament are definite matter of public importance or not. But those 
speech are relevant for the e purpose of knowing the mind of the Govern- 
ment and its own opiniòn on the matters discussed about. 

65. Dalmia’s case rèlates to the affairs of the company. The domi- 
nant purpose of setting up the Commission of Inquiry under the Commis- 
sion of Inquiry Act is to preserve the purity and integrity of public 
administration and to take legislative and administrative measures on the 
recommendation of the Commission to eradicate the evil found or to 
implement the beneficial objects. Detailed reference has been made to 
each and every impugned item of Schedule ‘C’ to the notification for 
the purpose of finding out whether those can be regarded as -definite 
‘matters of public importance and whether those matters required 
further investigation by Sarkar Commission. 

66. What is a matter of “public importance” has been considered 
by the Royal Commission on Tribunals of Inquiry, 1966 under the 
Chairmanship of the Rt. Hon’ble Lord Justice Salmon. In its said 
report Royal Commission felt that matters which cannot be dealt with 
by ordinary, civil and criminal processes and/or rare occasions when a 
nationwide crises of confidence occurs, the appointment of a Commission 
of Inquiry is justified. In Paragraph 28 of the said report it was 
observed as follows :— E 

“Normally persons cannot be brought before a tribunal and 
questioned save in Civil or criminal proceedings. Such procee- 
dings are hedged around by long standing and effective safeguards 
to protect the individual. The inquisitorial procedure is alien 
to the concept of justice generally accepted in the United 
Kingdom. There are, however, exceptional cases in which such 
procedures must be used to preserve the purity and integrity of our 
public life without which a successful democracy is impossible. It 
is essential that on the very rare occasions when crises of public 
confidence occur the evil, if it exists, shall be exposed so that it 
‘may be rooted out ; or if it does not exist, the public shall be satis- 
fied’ that in reality there is no substance in the prevalent rumours 
and suspicions by which they have been disturbed. We are satisfied 
that this would be difficult if not impossible without public investi- 
gation by an inquisitorial Tribunal possessing the powers conferred 
by, the Act of 1921. Such a Tribunal is appointed by Parliament 
to” inqugre and report. The task of inquiring cannot be delegated 
*by the Tribunal for it is the Tribunal which is appointed to inquire 

. as wellas to report. The public reposses its confidence not in some . 
other body or person but in the Tribunal to make and direct all the 
necessary searching investigations and to produce the witnesses, in 
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order. to arrive at the truth. It is only thus that public confidenge 
can be fully restored.” ' 


67. It is also contended by Mr. Roychowdhury that the items 
referred to in Schedule ‘C’ were smuggled into the said notification 
malafide and on extraneous consideration. There was a split in the 
Congress Party and consequent depletion of the support in Parliament to 
Mrs. Indira Gandhi as a ‘result of which her Government became a 
minority government, only! 221 members in the Lok Sabha supporting 
her. Young Turks in the circumstances, had to be placated by thé 
appointment of the Sarkar Commission. The Malafide would further 
be evident from the fact that both Rajya Sabha and Lok Sabha had 
refused to appoint a Commission and ignoring the wishes of Parliament 
and contrary to decision taken by Parliament the Government set up a 
Commission of Inquiry and referred to certain allegations of Sri Chandra 
Sekhar which constitute the items referred to in Schedule ‘C’ for inquiry” 
knowing fully well that in the opinion of the Government those matters 
were not definite matters of public importance. 


.68. Reference was also made to the statement made by Sri George 
Fernandes, Minister for Industry in Rajya Sabha on 15.12.77. 


69. Mr. Fernandes said “The terms of reference are also so worded 
that a Commission was asked to find out from 1956 to 1968 in 
respect of the large houses and Birlas one or two specific cases. If 
you really meant to have any investigation into specific acts of misconduct 
by an Industrial house, one does not go on framing terms of reference 
which make it impossible for you to function. * *Therefore, the whole 
appointment of this Commission, formulation of terms of reference, 
subsequent attitude of the Government and fhe manner in which the 
whole operation has been conducted, makes us feel that there has been a 
game played and the name ‘of the game is “to foil the people and stay 
in power”. ** Apparently you hold an investigation against Birlas but see 
that in two generations the inquiry is not completed, thus inquiry cannot 
be completed its two generations. **The terms of reference are so compre- 
hensive that there can never be the end of those investigations. 


70. Misuse of power may arise either from breach of law confe- 
tring itor from the abuse of power in bad faith. In Dalmia’s case 
the Supreme Court observed that where power is misused but there is 
good faith the act is only ultra vires. But where the misuse of power is - 
in bad faith there is added to the Ultra vires character of act, another ‘vitia- 
ting circumstance * misuse may arise from a breach of law conferring the i 
power or from an abuse of the power in bad faith. In (18)e?. K. Kunju 
v. State of Kerala (ALR 1970 Kerala 252), relying on the above obsefva- ` 
- tions of the Supreme court, it is held that the use of power for achieving 
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alien*purpose for example wrecking minister’s vengeance or of an officet’s 
would be malafide and a colourable exercise of that power. 

71. Detailed reference has been made with respect to each of the 
items referred to in Schedule ‘C’ to the notification. When item No. 2 
is read along with the memorandnm of Sri Chandra Sekhar certain definite 
names have been found therein. In most of these cases, assessments were 
reopened. Salary payment with respect to some persons were disallowed 
by the Income-tax Officer, on appeal to the Tribunal they were allowed. 
In two cases, reference was preferred to the High Court. In other cases, 
the department did not prefer any refernces to the High Court. It is true 
that these matter are definite and not vegue or indefinite as in other 
cases. But the question arises whether these matters could satisfy the test 
of public importance in respect of which lega! proceedings had already been 
taken and disposed of. In my view, it cannot. It might fulfil one part 
of the conditions that these are definite matters. But do not satisfy the 
requirement of-other part viz. the public importance. I have carefully 
gone through each and every item for the purpose of finding out whe ther 
it constitutes any definite matter of public importance or not. But these 
matters are neither definite nor of any public importance. Those are absolu- 
tely vague and general in nature, on the basis of which no bona fide opinion 
could be formed that those matters are definite matters of public impor- 
tance and for that purpose a Commission of Inquiry is required. So, in 
my view, the conditions precedent for exercising powers under Section 3 of 
the Act have not been fulfilled with respect to the impugned items: referred * 
to in Schedule ‘C’ to the notification inasmuch as the matters are neither 
“definite” nor of any “public importance.” In view of my above find- 
ings, it is not necessary for me in this case to deal in detail the point of’ 
mala fide raised by the petitioner in the instant case. That point is left 
undecided. 

72. In the result, this Rule is made absolute. The impugued items 
i.e. 2, 4, 9, 11, 12 and 13 to Schedule ‘C to the notification are 
quashed. 

73. Leta Writ of Prohibition be issued, prohibiting the Commi- 
ssion of Inquiry to inquire into those items. 

` 74.. I, however, make it clear that besides those items which have 

been quashed, the Commission shall be at liberty to proceed to inquire 
other matters in the notification in accordance with law. 


." There will be fo order as to costs. 
P. R. 
° 
‘e 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
B. C. Chakrabarti 
; Decision: November, 20, 1978 
Surendra Nath Arora oe i Appellant 
Versus 

Sm. Puspa Arora . Respondent” 

Hindu Marriage Act, 1955, Seetion 24 — PE SR piidentelite— Criteri- 
on for determination of conduct of parties— Whether a relevant consideration 
for determination of the quantum of alimony. Importation of principles from 
similar Act— Whether permissible 

In a suit for judicial Separation filed by the appellant husband, the 
wife filed an application for maintenance pendentelite and for expenses of 
the litigation under section 24 of the Hindu Marriage Act, 1955. On a con- 
‘sideration of all facts the trial Court directed the husband to pay a main- 
tenance of Rs. 500/- per month and also Rs. 500/- provisionally towards 
the expenses of the litigation. The appellant preferred an appeal against 
the aforesaid order before the Hon’ble High Court which. 

HELD: (1) The quantum of alimony being a matter of discretion 
depending on various factors, this discretion should not be curtailed by 
importation of principle from the Indian Divorce Act, in the absence of any 
express provision to that effect in the Hindu Marrlage Act, 1955. ° (Para 6} 
$ (2) Conduct of the parties is a relevant consideration in deter- 

mining the quantum of alimony under section 25 of the Hindu Marriage 
Act, (Para 8) 

(3) In the absence of special circumstances, one fifth of the husband's 
income less wife’s income, if any, is taken as a safe guide for determining 
the quantum of alimony pendentelite. (Para 9) 

Cases referred to :— 

(1) Pratima v. Kamal Kumar, 68 CWN 316. 
(2) Jagadish Prasad Tulsan vy. Sm. Manjula Tulsan, AIR 1975 


Cal. 64. 
Saktinath Mukherjee and Suchit Kumar Banerjee ... for appellant” ` 
D. P. Adhikary and Amalendu Kr. Banerjee .. for respondent 
The judgment of the Court was as follows :— © i 


Chakrabarti, J.: This is a husband’s appeal against an order of 
maintenance pendentelite and costs of litigation awarged in favour of the, 
wife in a suit for judicial separation brought by the husband, being? Matri- 
monial Suit No. 19 of 1973 of the 5th Court of Additional TER Judgé 
at Alipore. 

2 The wife filed the application under section 24 °F the Hindu 
Marriage Act claiming Rs. 2000/- per month as maintenance pendentelite 
and a sum of Rs. 2,500/- provisionally towards expenses of the litigation. 

* F, M.A. no. 839 of i975, 
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She alleged that she had no independent source of income, that she has 
been deserted by her husband and was forced to live in her father’s family, 
that the average monthly income of the husband is Rs. 3,800/- per month 
from his salary and allowances, that besides the said sum he has also other 
income derived from securities and interest from bank deposits. Having 
regard to the status of the parties and their living standard and also the 
financial capability of the husband, she claimed the sum aforesaid towards 
maintenance and expenses. It was further alleged that she had to incur 
considerable expenses towards litigation for she had to come all the way 


«from Lucknow where she is at present residing in her father’s family, to 


defend the suit. 

3. The respondent admittedly is employed as General Manager 
(Works), under Messrs Shalimar Wire Industries Ltd., Calcutta. His case 
is that the respondent wife has independent source of income which is more 
than adequate for her needs. She has money in Savings Bank Accounts 
and earns interest therefrom. The petitioner hasband purchased shares 
of different reputed companies in the name of the wife the market value of 
which would be about Rs. 9,000/-. She earns dividends from such shares. 
The respondent while leaving the matrimonial home took away with her 
jewellery worth about Rs. 30,000/- and other valuables worth about Rs. 
15,00Q/-. If the said articles and shares are converted into money and 
properly invested it can fetch an income around Rs. 8,000/- per annum. 
As regards his own ability the case of the husband is that he getsa sum of 
about Rs. 1,417/- per month at an average after deductions made by ‘the 
petitioner’s employer on account of income-tax, providend Fund, House 


Rent, Insurance etc. He has also to pay for the educational expenses of, 


his younger brother and has to render occasional help to his aged parents. 
In such circumstances the husband alleged that the claim of the wife was 
highly excessive, arbitrary and untenable. 

4. At the hearing of the application the father of the wife examined 
himself, the respondent due to illness being unable to attend the Court. 


On the side of the appellant the husband examined himself besides another e 


witness who claimed to have attended the marriage ceremony of the 
parties. The husband also furnished a statement of accounts indicating 
roughly his average income. 

5. The learned Additional District Judge found upon a considera- 
tion of the evidence that the wife had two Savings bank accounts with the 
Céntral Bank of India, Ballygunj. Calcutta, and The United Commercial 
Bank, Ganesh Chandra Avenue, Calcutta in her name. The amounts to 
hef credjt in the said accounts come to Rs. 1,750.01 and Rs. 1,353.87 
Tespectively. The accounts however, were not operated since the wife, ° 
. left Calcutta. The allegation that the wife had taken with her valuable 
Jewellery worth Rs. 30,000/- and other articles worth Rs. 15,000/- besides 
the shares standing’in her name have all been denied. The learned Judge 
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observed that these allegations made by the husband have not been satis- 
factorily proved. Accordingly the learned Judge found that she has no 
independent source of income and that she was being maintained by her 
father who in his turn was being assisted financially by his sons living 
abroad. The learned Judge determined the liability of the husband to 
pay maintenance at the rate of Rs. 500/- per month and also Rs. 500/- 
provisionally toward the expenses of the litigation. In arriving at this 
figure he took into account the statement furnished by the husband. He 
also took into account the costs of collection, income-tax and similar 
compulsory deductions the husband had to suffer. The annual income 
after taking into account the compulsory deductions was éstimated at À 
Rs. 36,886/- for the financial year 1973-74. The monthly salary thus came 
to Rs. 3,074/-. Having thus determind the net disposable income of the 
husband, the learned Judge awarded maintenance pendentelite at the rates , 
as aforesaid. 

6. Being aggrieved, the husband has preferred this appeal. Mr. 
Mukherjee appearing in support of the appeal urged only one point namely 
that the amount was excessive and arbitrary. He argued that as per the 
statement of accounts furnished by the appellant husband the net income 
during the financial year 1973-74 which the appellant earned came to Rs. 
17,910/-. He, therefore contended that the learned Judge fell into an 
error in taking Rs. 36,866/- as the annual income of the husband. 
According to him nothing in excess of one fifth of the net income should 
be granted as maintenance pendentelite. In elaborating this argument 
Mr. Mukherjee referred to the proviso to section 36 of the Indian Divorce 
Act, which lays down “that alimony pending the suit shall in no case 

* exceed one fifth of the husband’s average net income for the three years 
next preceeding the date of the order ....” Mr. Mukherjee conceded 
however that the Hindu Marriage Act does not contain any express provi- 
siod as to the maximum alimony that may be granted pending the litigation 
but argued that some indications may be had inthis regard from the 
analogous provisions contained in an analogous law namely the Indian 
Divorce Act. The quantum of alimony to be awarded is certainly a 
matter of discretion depending on various factors such as the ability of 
the husband, the needs of the wife the social status, age, education gnd 
other requirements of the applicant and soon. In the absence of express . 
provision as to the maximum alimony in the Hindu Marriage Act, the dis- 
cretion vested in the Court in determining the reasonable amount of maian- 
tenance should not be curtailed by importation of principle from the 
Indian Divorce Act. This has been so held in the case of (1) Pratimawy. 
Kamal Kumar, reported in 68 CWN page 316. In that case hoWever the, 
husband was’ proved to be drawing Rs. 1,187/. per month after all deduc- 
tions and a sum of Rs. 250/- was found to be reasonable amount of ° 
maintenance pendentelite to be paid to the wife and son. Mr. Mukherjee 


. 


. 
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conceded that taking Rs. 17,910/- as the annual income the annual 
maintenance should not exceed Rs. 3,600/- representing one fifth of the 
total annual income less the sum the appellant is required to pay towards 
the compulsory deposit scheme and a sum of Rs. 100/- which he has to 
defray monthly for the educational expenses of his brother. 

7. This at once takes us to the question whether the calculation of 
the net income was correct. The statement as furnished by the husband sho- 
ws that he draws Rs. 48,600/- towards salary besides a sum of Rs. 9,360/- 
on account of bonus and a sum of Rs. 2356/- by way of dividend from 
shares. From this he has ceducted a sum of Rs. 32,629/- on account of 
deduction towards Providend Fund, against accommodation provided by 
the employer and income-tax and surcharge on iticome-tax. He has also 
deducted a sum of Rs. 6,140/- allegedly paid by him towards Life 
Insurance premium. A sum of Rs. 3,637/- has also been deducted being 
‘interest paid by the husband on loans taken for investment on shares. The 
total earning without any deductions comes to Rs. 60,316/- Now the ques- 
tion is what deduction should be taken into account in order to find 
out the net income. The learned Addl. Judge did not take into account 
the voluntary contribution namely the Life Insurance premium etc. in 
working out the total net income. He, however deducted the income- 
tax and surcharge on income-tax and arrived at the figure of Rs. 36,886/-. 
Mr. Mykherjee made a grievance, and we think rightly that if the payments 
towards Life Insurance Premium and the voluntary contribution towards 
Providend Fund are not taken into account, then the income-tax payable 
would be much more than shown in the statement. Taking the income 
at Rs. 60,316/- from all sources, we had the income-tax and surcharge 
payable, worked by the office. It comes to Rs. 26,731/- approximately. 
Therefore, the total annual income comes to Rs. 33,585/-. From 
this should again be deducted a sum which the husband is required to 
pay towards compulsory deposits under the provisions of the Additional 
Emoluments (Compulsory Deposits) Act, 1974. Making provision for the 
same and for the sum of Rs. 100/- allegedly paid monthly by the appellant 
for the education expenses of his younger brother, the annual net income 
may be taken at about Rs. 30,000/-. If that be so, we do not think that the 
sum of Rs. 500/- towards maintenance pendentelite for the respondent wife 
is unreasonable. Incidentaly we may refer to a suggestion put to P.W. 1 
the father of the wife in cross-examination. He said in cross-examination 
in answer to a suggestion that it was not a fact that Rs. 500/- per month 
was Sufficient for Puspa and her son. The suggestion obviously was 
made in the context of the claim of Rs. 2,000/. but at any rate the sugges- 
tion indicates that the sum awarded by the learned Additional Judge was 
not unreasonable. - 

8. The learned Advocate appearing for the wife also referred to us - 
a decision reported in (2) Jagadish Prasad Tulsan v. Sm. Manjula Tulsan, 
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AIR 1975 Calcutta page 64 where it was observed, that as the Court is enti- 
tled to use its discretion depending on the facts of the case, one third of the 
admitted net income amounting to about Rs. 450/- per month could have 
been awarded, although a sum of Rs. 400/- per month was considered just 
in the circumstances of the case namely- that in that case the wife was 
found guilty of cruelty towards the husband. It may be recalled that, that 
was a case for maintenance under section 25 of the Hindu Marriage Act 
where the conduct of the parties isa relevant consideration. There the 
sum of Rs. 400/- awarded, towards maintenance represented a little legs 
than one third of the admitted net income. 

; 9. There is no hurd and fast rule on the basis of which the amount 
can be determined with precision. It depends on a variety of facts and 
circumstances, though ordinarily and in the absence of special circumstane 
ces, one fifth of the husband’s income less wife’s income, if any, is 
taken as a safe guide. 

19. In the instant case we are unable to agree that the net'disposa- 
ble income of the husband is Rs. 17,910/- as alleged. It is in the vicinity 

_ of Rs. 30,000/- after making reasonable deductions. Consequently, the 
assessment of the maintenance pendentelite at Rs. 500/- per month as 
made by the learned Judge cannot be said to be unreasonable. 

11. From this however should be deducted the wife’s income if 
any. 

12. So far as that is concerned there is not much of evidence which 
can be relied or acted upon. She has however about Rs. 3000/- in two 
Bank Accounts. If this sum is profitably invested, it may fetch about 
Rs. 300/- by way of interest per annum. Consequently the maint- 
enance awarded by the learned Judge may be reduced to the extent of 
Rs. 25/- per month. And ‘we find accordingly. The appeal accordingly 
succeeds to this extent only. The monthly maintenance pendentelite is 
determined at Rs. 475/-. There is nothing to interfere with the award 
of Rs. 500/- towards expenses of litigation. 

13. The appeal therefore is allowed in part to the extent indicated 


above. We make no order as to costs. . 
Sen, J. : I agree. l ° 
K.M.G. ' 
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of West Bengal & Ors. v. Brindaban Pal & Ors.) ... 285 
West Bengal Relief Undertakings (Special Provisions) Act (13 of 
1972)—Challenge to legislative competence of State and Notifications 
issued under— Item 23 of List III— Provisions for giving temporary relief 
against harassment by creditors to certain undertakings to enable such 
undertakings to rehabilitate themselves and start functioning in order that 
their employees might not lose their sources of subsistence—IJtem 33(a) in 
list WI. Pushraj Puranmull v. N. Roy & Ors.) wl 
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